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ADVERTISEMENT 


TO  THIS  EDITION. 


Hbnbt  Hob  art,  afterwards  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas,  was  brought  up  to  the  profession  of  the  law,  at  Lincoln's  Inn.  Ho 
was  made  seijeant  at  law  in  Easter  term,  1603.  He  had  received  his 
Serjeant's  writ  in  Hilary  term,  45  Eliz.,  retumaBle  in  Easter  'term 
following,  before  which  time  the  writ  was  abated  by  the  demise  of  the 
queen,  and  a  new  writ  was  awarded,  under  the  name  of  the  king,  returnable 
the  same  Easter  term.     He  was  knighted  the  same  year. 

On  the  3d  November,  1606,  he  was  made  Attorney  of  the  Court  of 
Wards,  the  king  giving  him^  the  day  before,  a  discharge  or  release  of  the 
office,  state  and  degree  of  a  serjeant  at  law. 

In  1'607  he  was  made  Attorney-General,  in  which  office  he  was  the 
successor  of  Sir  Edward  Coke,  who  was  made  Chief  Justice  of  the  Court 
of  Conunon  Pleas.  « 

In  1611  he  was  made  a  baronet. 

On  the  26th  October,  1614,  Lord  Coke  having  been  appointed  Chief 
Justice  of  the  Court  of  King^s  Bench,  Sir  Henry  Hobart  succeeded  him  as 
Chief  Justice  of  the  Court  of  Common  Pleas  ;  and  on  the  2d  April,  1618, 
(his  first  patent  having  been  revoked,)  another  patent,  during  pleasure,  was 
granted  to  him,  to  be  Chief  Justice  of  the  Common  Pleas  and  Chancellor  of 
the  Prince  of  Wales.  He  retained  the  office  of  Chief  Justice  until  liis  death, 
which  occurred  at  his  house  at  Blickling  in  the  county  of  Norfolk,  in  the 
vacation  after  Michaelmas  term,  1  Car.  I.  anno  1625,  'being  a  most 
learned,  prudent,  grave  and  religious  judge,'  says  Coke  -,  and  '  a  great  loss 
to  the  common  weal,'  says  Spelman.  Several  eminent  men  have  appeared 
among  his  descendants.  One  of  them,  Sir  John  Hobart,  was,  in  1728, 
created  Lord  Hobart  of  Blickling,  and  in  1746,  was  advanced  to  the  title 
of  Earl  of  Buckinghamshire. 

The  following  sketch  of  the  character  of  Lord  Hobart  is  extracted  from 
the  preface  to  Jenkins'  Centuries. 

'  Lord  Coke  and  Lord  Hobart  have  furnished  surprising  light  to  the 
professors  of  the  law.  They  were  two  men  of  great  authority  and  dignity  ; 
men  who,  to  the  most  accurate  eloquence,  joined  a  superlative  knowledge 
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of  the  laws,  being  also  judges  of  consummate  integrity.  The  monuments 
of  their  groat  abilities  and  diligence  will  flourish  as  long  as  our  most  just  and 
holy  laws,  and  the  splendour,  majesty,  and  name  of  the  kingdom  of  England, 
shall  endure.  I  knew,  marked,  observed,  and  revered  that  noble  pair  for 
many  years.  Lord  Hobart  was  adorned  with  the  brightest  endowments  ; 
his  eloquence  was  excellent ;  bis  family  honorable  ;  and  his  understanding 
piercing  ;  in  him  the  sweetest  affability  was  united  with  the  most  venerable 
gravity ;  and  he  always  had  equity  before  his  eyes  ;  which  is  a  most 
valuable  quality  in  a  judge,  because  the  law  very  often  is  laid  down  in 
general  terms  ;  for  it  is  infinite  ;  and  it  is  impossible  for  it  to  take  in  those 
things  which  are  yet  to  come,  and  which  may  possibly  happen.  The  praise 
which  I  have  here  given  Lord  Hobart  is  a  just  tribute  to  his  memory.' 

His  reports  were  printed  in  1646,  and  in  a  subsequent  age  they  wore 
revised  and  corrected  by  Lord  Chancellor  Nottingham.  '  Like  the  reports 
of  Lord  Coke,'  says  ChanceUor  Kent, '  they  are  defective  in  method  and 
precisioui  and  are  replete  with  copious  legal  discussions.  Lord  Hobart 
was  a  very  great  lawyer.' 

In' the  edition  now  offered  to  the  profession,  the  cases  relating  to  the  law 
of  tythes,  and  some  other  cases  in  which  the  legal  doctrines  and  principles 
discussed  and  settled  are  inapplicable  to  the  institutions  of  the  United 
States,  are  omitted  ;  but  it  is  believed  that  every  case  is  retained,  which 
would  be  useful  to  the  American  lawyer. 

The  abstracts  which  precede  the  cases,  and  the  notes  and  references 
which  follow  them,  or  are  placed  at  the  bottom  of  the  pages,  are  added  to 
this  edition  by  the  American  editor.  The  references  and  notes  in  the 
margins  are  republished  from  the  fiflh  English  edition,  and  for  them  no 
credit  or  responsibility  is  assumed.  Some  of  the  abstracts  and  references 
in  the  first  part  of  the  volume  were  furnished  by  the  politeness  of  Mr 
Greenleaf  of  Maine,  who  formerly  contemplated  publishing  an  edition  of 
this  work|  but  was  compelled,  by  other  avocations,  to  relinquish  the  design. 

The  editor  is  indebted  to  the  kindness  of  a  distinguished  jurist,  whose 
name  he  is  not  permitted  to  disclose,  for  the  introductory  part  of  the  note 
to  the  case  of  Pincombe  va,  Rudge.  The  note  to  the  case  of  Waterer  vs. 
Freeman  is  also  the  voluntary  contribution  of  a  friend. 

In  a  few  instances  the  editor  has  presumed  to  question  or  controvert  the 
legal  doctrines  advanced  by  others  ;  but  his  general  object  has  been  merely 
to  state  decisions,  and  cite  authorities,  on  the  various  topics  suggested  in 
the  course  of  his  annotations.  Perhaps  he  has  not,  at  all  times,  confined 
his  notes,  with  suflicient  strictness,  to  subjects  analogous  to  those  discussed 
in  the  text.  He  hopes,  however,  that  he  has  been  able,  by  his  labors,  to 
present  the  volume  to  the  Ameriean  lawyer,  in  a  form  more  useful  and  less 
«ixpcnsive  than  that  of  a  mere  republication  of  the  English  edition,  without 
note  or  comment. 


TO  THE  READER. 


Thi  Cominentaries  of  this  most  excellent  and  famous  jnd^  have 
formerly  suffered  the  misfortune  of  a  rude  and  unskilful  exposer,  who, 
aiming  more  at  his  private  gain  than  the  good  of  the  nation,  honor  of  the 
law,  and  renown  of  the  author,  printed  them ;  and  then,  without  consulting 
with  anj  that  either  knew  the  laws,  or  were  acquainted  with  the  author's 
most  excellent  style,  published  them  deformed,  without  any  correction ;  ^ich, 
when  extant,  seemed  beauteous  in  their  confiisiod.  However,  to  wipe  off 
the  dust  from  this  most  excellent  jewel,  an  honorable  and  a  learned  hand 
hath,  out  of  a  respect  to  the  ashes  of  the  learned  author,  bestowed  more 
than  a  few  hours  in  the  perusing  and  amending  the  unhappy  mistakes ; 
and,  as  in  a  perspect,  to  behold  the  body  of  these  most  excellent 
Commentaries,  hath  compiled  a  Table  worthy  to  be  annexed  to  the  Works 
of  the  learned  Hobart.  The  ancients,  (though  barbarous,  as  Sir  Walter 
Raleigh  observeth,)  had  laws  in  so'  high  an  esteem,  that  those  ^ose 
wisdoms  had  singled  out  to  be  the  first  founders  of  them,  were  honored  as 
Gods ;  and  others,  that  made  either  additions  or  corrections,  were 
commended  to  all  posterity  for  men  of  no  less  virtue,  and  no  less  liberally 
beneficial  to  their  country,  than  the  greatest  and  most  prosperous 
conquerors  that  ever  governed  them.  If  so  sacred  a  reverence  and 
glorious  an  esteem  were  given  by  heathens  to  such,  what  tribute  shall  be 
paid  to  the  memory  of  the  author  and  completer  of  these  most  excellent 
pieces  ?  Doubtless,  Divinos  hymnos  canercy  et  leges  patriaSj  magnorumque 
gesia  virorum  graviUr  recenserey  cannot  be  ill  employed.  However,  I  shall, 
whilst  I  live,  have  them  in  great  esteem,  and  subscribe  myself, 

Your  humble  servant, 

C.  M. 


I  HAVE  perased  this  Treatiie^  called  The  Lobd  Hobart's  Reports, 
and  I  conceiye  the  prmting  of  it  will  be  for  the  good  of  the  kingdom, 
and  the  common  law. 

PHILIP  JERMIN. 

June  IS,  1646.  Chtr.  22. 
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Moore  y.  Plymouth,  8  B.  &  A.  66.  69 

Morgan  y.  Edwards,  6  Taunt  894.  78 

"       y.  Hughes,  2  T.  R.  225.  267 

Morris  y.  Hayward,  6  Taunt  566.  13 

y.  Fhelps,  5  Johns.  49. 


Morse  y.  Hodadon,  6  Msm.  8U. 
Morton  y.  Hamden,  4  B.  8t  C.616; 
Moscdeirs  case,  1  Med.  116. 
Mountibrd  y.  Gibson,  4  East  441. 
Munro  y.  Alaire,  2  Cainea  826. 
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Murray  y.  Gouyerneur,  2  Johns.  Ca.  488.    69 

Muscat  y.  BaUet,  Cro.  Ja.  866.  4 

Myer  y.  Cole,  12  Johna.  849.  88 

Nash  y.  Palmer,  6  M.  fc  S.  874.  4 

Neal  y.  De  Garay,  7  T.  R.  248.  5 

Needier  y.  Symmel,  Cro.  Ca.  417.  126 

Nelson  y.  Andrews,  2  Biaaa.  164.  6 
**       y.  Matthewa,  2  Hen.  9l  Mun.  164.    4 

Nerot  y.  Wallace,  8  T.  R.  17.  6 
Newmarsh  y.  Clay,  14  EMt  289. 
Newport  y.  Godfi«y,  4  Mod.  44.  and  12 

Mod.  7. 
New  York  y.  Dawaon,  2  JohiM.  Ca.  885. 

87  and  284 

NickoU  y.  Butcher,  18  Yea.  Jr.  188.  2 

*«       y.  Walter,  8  Maaa.  248.  4 

Nickerson  y.  Howaid,  19  Johns.  118^  185 

NUes  y.  SawteU,  7  Mms.  444.  4 

Noke  y.  Ingan,  1  Wik.  90.  70 

Nokes  y.  James,  Cro.  EL  674.  12 

Norcioss  y.  Widgery,  2  Mass.  609.  184 

North  y.  Butte,  Dy.  140.  a.  10 

«•     y.  Mallett,  2  Hayw.  151.  69 

Norwood  y.  Grype,  Cro.  El.  727.  69 

Noyes  y.  Hapgood,  Cro.  Ja.  649.  69 

Nye  y.  Otis,  8  Mass.  122.  181 

Gates  y.  Cook,  8  Bur.  1684.  2 

Oliye  y.  Carter,  Bunb.  9.  128 

OUver  V.  Houdlett,  18  Masa.  287.  77 

Ormelade  y.  Coke,  Cro.  Ja.  854.  49 

Owen  V.  Nails,  6  T.  R.  702.  16 

Owenson  y.  Morse,  7  T.  R.  60.  69 

Oxford  y.  Rivett,  Cro.  Ca.  79.  and  98.  265 
^Btead  y.  Shed,  12  Mass.  506.  77, 80,  and  104 

Packman's  case,  6  Cow  19.  265 

Padget  y.  Priest,  2  T.  R.  97.  49 

Page  y.  Tulse,  2  Mod.  84.  13 

**    y.  Woods,  9  Johns.  82.  55 

Paine  y.  Masters,  1  Str.  578.  179 

Palmer  v.  Hatch,  9  Johns.  829.  202 

Paramour  y.  Yardley,  2  Pk)wd.  540.  2 

Paris  V.  Miller,  5  M.  &  S.  408.  2 

Parker  v.  Baylis,  2  B.  &  P.  73.  5 

"     V.  Plumraer,  Cro.  El.  190.  2 

**     V.  Spangler,  2  Bin.  60.  3 

Parks  y.  Hail,  2  Pick.  206.  244 

Payne  v.  Caye,  3  T.  R.  148.  88 

Patterson  v.  Scott,  2  Str.  776.  87 

Peake  v.  Oldham,  Cowp.  277.  6 

Pearce  y.  Atwood,  18  Mass.  354.  209 

Pease  v.  Morgan,  7  Johns.  468.  73 

Peck  V.  Hill,2  Mod.  186.  69 

PeU  y.  Pell,  20  Johns.  126.  70 

Pelton  V.  Ward,  3  Caines  78.  8 

Pemberton  v.  Shelton,  Cro.  Ja.  498.  89 

Penning  y.  Piatt,  Cro.  Ja.  883.  4 

Peppin  y.  Solomons,  5  T.  R.  496.  73 

Perine  y.  Dunn,  8  Johns.  Ch.  R.  508.  116 

Perry  y.  Aaron,  1  Johns.  129.  78 

«     y.  Edwards,  1  Str.  400.  4 

Peters  y.  Anderson,  5  Taunt  596.  69 

y.  Pierce,  8  Mass.  898.  49 
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Peters  v.  Palmer,  12  Mod.  284.  49 

Petit  V.  Carman,  2  Johns.  Ca.  881.  196 

Phelps  V.  Johnson,  8  Johns.  54.  69 

PhilUps  V.  Bacon,  9  East  296.  65 

y.  Jansen,  2  Esp.  Ca.  626.  62 

V.  Shaw.  4  B.  &  A.  485.  208 

V.  Smith,  1  Str.  186.  828 

Pigot  V.  Gascovne,  Cro.  £1.  602.  261 

Pitcher  v.  Liyingston,  4  Johns.  1.  4 

Pillans  V.  Mierop,  8  Bur.  1678.  5 

Pitt  V.  Green,  9  East  188.  78 

Piatt  V.  Locke,  Plowd.  96.  10 

Plomer  v.  Long,  1  Stark.  Ca.  153;  69 

Plumb  V.  M'Crea,  12  Johns.  491.  76 

Plumer  v.  Marchant,  8  Bur.  1380.  127 

Pollard  V.  Dwight,  4  Cranch  421.  4 

Popley  V.  Ashley,  6  Mod.  147.  69 

Porter  ▼.  Rummery,  10  Masst  64.  64 

Poulterer's  case,  9  Co.  56.    .  267 

Powell  V.  Brown,  8  Johns.  100.  5 

Pray  v.  Pierce,  7  Mass.  884.  72 

Presbrey  v.  Williams,  15  Mass.  193.  140 

Prescott  V.  Truman,  4  Mass.  627.  4 

Priest  ▼.  Rice,  1  Pick.  164.  186 

Prince  ▼.  Molt,  2  Salk.  668.  66 
Portland  Bank  ▼.  Maine  Bank,  11  Mass. 

204.  140 
Proprietors  of  Kennebeck,  &c  v.  Colt, 

1  Mass.  486.  64 

Puckford  y.  Maxwell,  6  T.  R.  52.  69 

Pugh  y.  Duke  of  I^ieeds,  Cowp.  714.  140 

Puliin  y.  Stokes,  2  H.  Bla.  812.  6 

Purdy  y.  Delayan,  1  Caines  819.  49 
Purcell  V.  Macnamara,  9  East  160. 

55,  209,  and  267 

Purton  y.  Honor,  1  B.  &  P.  205.  267 

Putnam  y.  Lewis,  8  Johns.  889.  69 

Radley  y.  Egglesfield,  2  Saund.  260.  78 

Randall  y.  Kmdall,  7  East  81 .  49 

"      y.  Tuchin,  6  Taunt.  410.  2 

Rattoon  y.  Oyeracker,  8  Johns.  126.  49 

Rayenscraft  y.  Eyles,  2  Wils.  294.  60 

Rawson  y.  Turner,  4  Johns.  469.  202 

Reed  y.  Pruyn,  7  Johns.  428.  207 

'«    y.  Hatton,  2  Mod.  25.  2 

«    y.  Reed,  9  Mass.  872.  2 

«*    y.  Rigby,  4  B.  &  A.  202.  210 

Reeyes  y.  Gower,  11  Mod.  208.  2 

Regina  y.  Drake,  2  Salk.  660.  73 

Rehobotfa,  &c.  y.  Hunt,  1  Pick.  228.  120 

Rex  y.  Adderly,  Doug.  446.  140 

«    y.  Aylett,  1  T.  R.  70.  8 

*'    y.  Barlow,  2  Salk.  609.  18 

"    y.  Home,  Cowp.  672.  8  and  6 

*'    y.  Greepe,  2  Salk.  513.  8 

«    V.  Matthews,  9  St.  Tr.  710.  6 

y.  PhilUps,  1  Str.  894.  56 

-  62 

55 
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y.       "        6  East  464. 

«    y.  Pippet,  1  T.  R.  235. 

"    y.  Stockland,  Doug.  70. 

"    V.  Taylor,  1  Camp.  404. 

"    y.  Wegener,  2  Stark.  Ca.  245. 
Reynolds  y.  Kennedy,  1  Wils.  232. 
Ribbans  y.  Crickett,  1  B.  &  P.  264. 
Rice  y.  Hosmer,  12  Mass.  127. 
Rich  y.  Kneeland,  Cro.  Ja.  830 
Richards  y.  Brown,  Doug.  109. 


267 
69 
14 
17 

328 


Richardson  y.  Eastman,  12  Mass.  605.         66 
«  y.  Oxford,  1  Anstr.  281.  104 

Richmond  y.  Tallmadge,  16  Johns.  807.       54 
Ridart  y.  Pame,  1  Yes.  10.  2 

Rigeway's  case,  8  Co.  62.  60 

Right  y.  Sidebotham,  Doug.  784.  2 

Robert  y.  Gamie,  8  Caines  14.  69 

Roberts  y.  Camden,  9  East  93.  8  and  177 

Robertson  y.  Lync^,  18  Johns.  461.  78 

"        y.  Smith,  18  Johns.  469.  69 

Rodman  y.  Forman,  8  Johns.  26.  66 

Roe  y.  Wright,  7  East  269.  2 

«    y.  Vernon,  5  East  61.  171 

Rogers  y.  Reeyes,  1  T.  R.  421.  18 

Roget  y.  Merrit,  2  Caines  120. 
Rose  y.  Bowler,  1  H.  Bla.  108. 
Roewell's  case»  6  Co«  20. 
Rouse  y.  Bardin,  1  H.  Bla.  868. 
Rue  y.  MitcheU,  2  Dal.  68. 
Ruggles  y.  Lawsoo,  18  Johns.  286. 
Salem  Bank  y.  Okwcestftr  Bank,  17 

Mass.  27. 
Salmon  y.  Perciyal,  Cro.  Ca.  196. 
Sammes*  case,  13  Co.  64. 
Samuel  y.  Eyans,  2  T.  R.  669. 
Sanches  y.  Dayenport,  6  Mass.  258. 
Sargent  y.  Town,  10  Mass.  808. 

Saunders, y.  12  Mod.  618. 

Savile  y.  Jaidine,  2  H.  Bla.  631. 

Sayil  y.  Roberts,  1  Salk.  13.  and  12  Mod. 

208.  and  5  Mod.  894-6. 
Saxton  y.  Johnson,  10  Johns.  418. 
Scandoyer  y.  Wame,  2  Camp.  270. 
Schcrmcrhom  y.  Loines,  7  Johns.  311. 
Scott  y.  Peacock,  1  Salk.  271. 

<«    y.  Sumam,  Willes  406. 
Scryven  y.  Dyther,  Cro.  El.  672. 
Scare  y.  Prentice,  8  East  848. 
Secar  y.  Atkinson,  1  H.  Bla.  102. 
Seddon  y.  Senate,  18  East  72. 
Sedgewick  y.  HoUenback,  7  Johns.  876. 
Sedeeworth  y.  Spicer,  4  East  668. 
Senhouse  y.  Christian,  1  T.  R.  670. 
Seely  y.  Birdsall,  16  Johns.  267. 
Shaffer  y.  Kentzer,  1  Bin.  657. 
Shailard  y.  Baker,  Cro.  EI.  744. 
Shaw  y.  Bull,  12  Mod.  692. 

«     y.  Picton,  4  B.  &  C.  716. 

«     y.  Weigh,  2  Str.  798. 
Sheehy  y.  Mandeville,  6  Cranch  263. 

69  and  73 
ShicUs  y.  Blackburn,  I  H.  Bla.  168.  212 

Shillabcr  y.  Wyman,  16  Mass.  822.  49 

Shuttleworth  y.  Pilkington,  2  Str.  1155.        13 
Shnon  y.  Gayil,  1  Salk.  74.  191 

Shumway  y.  Holbrook,  1  Pick.  116.  120 

Simonds  y.  Mewdesworth,  Cro.  Ca.  198.      69 
Simpson  y.  Ingham,  2  B.  &  C.  65.  69 

Sir  Ed.  Clare's  case,  6  Co.  17,  cited  2  H. 

Bla.  139.  10 

Skinner  v.  Kilbys,  1  Show.  70.  4 

"      y.  Gunston,  1  Saund.  228.  267 

Sladcs'  case,  4  Co.  92.  88 

Slater  y.  Baker,  2  Wils.  859.  212 

Slaughter  y.  May,  1  Salk.  42.  251 

Smith  y.  Brush,  8  Johns.  84.  73 

y.  Coffin,  2  H.  Bla.  444.  2 
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Smith  V.  Cooker,  Cro.  Ca.  613.  2  aiid  80 

•<     Y.  Carey,  8  Camp.  461.  6 

'*     ▼.  Drew,  6  Maw.  K16.  20 

•«     y.  HaU,  2  Mod.  81.  18 

*<     y.  JaDsen,  8  Johns.  111.  6 

•*     y.  HkkaOD,  2  Str.  691.  267 

y.  Jones,  Tely.  184.  216 

y.  Mc  Donald,  8  Esp.  Ca.  7.  267 

y.  BfiDs,  1  T.  R.  479.  176 

y.  Shelbeny,  2  BIbd.  88.  88 

y.  Tmdal,  11  Mod.  102.  2 

y.  Waie,  18  Johns.  257.  5 

Snell  y.  Mens,  1  Johns.  96.  78 

SoOy  y.  Forbes,  2B. fc  B.  88. 

••     y.  Weiss,  8Tkimt  871. 

Sooth  y.  Allen,  5  Mod.  101.  and  1  Salk. 
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Spcer  y.  BickneU,  5  Mass.  182.  M 

%>eccoty.  Shores,  Cro.  EL  828.  8 

Spencer  y.  Oyerton,  1  Day  188.  81 

l^ore  y.  Dmiy,  Cro.  Ja.  669.  80 

Spyne  y.  Topham,  8  East  116.  818 

Spragoe  y.  Baker,  17  Mass.  686.  4 

Staats  y.  Ten  Eych,  8  Caines  111.  4 

Sudd  y.  Acton,  1  H.  Bla.  468.  12 

Stifibrd  y.  Albany,  6  Jdins.  1.  66 

**     y.  Bottome,  Cro.  £1. 298.  4 

Stannard  y.  Eldridge,  16  Johns.  264.  4 
Staples  y.  Haydon,  1  Salk.  178.  and  6 

Mod.  9.  56  and  81 

StebMns  y.  iVJmer,  1  Pick.  71.  206 

Steer  y.  ScroUe,  Cro.  Ja.  667.  267 

Stedman  y.  Ooodi,  1  Esp.  Ca.  8.  69 

Sterimg  y.  Adams,  8  Day  411.  267 

Steyens  y.  Clancy,  1  Johns.  521.  13 

<*       y.  Gaylord,  11  MaM.  269.  10 

y.  Winship,  1  Pick.  818.  2 

Steyenson  y.  Haydon,  2  Mass.  406.  76 

"        y.  Lambaxd,2£ast579.  37 
Stoddart  y.  Pahner,  8  B.  &  C.  2.     55  and  209 

Stokes  y.  Porter,  Dy.  166.  49 

Stonehonse  y.  lUbrd,  Com.  R.  145.  69 

Stran|F  y.  Tompkins,  8  Johns.  98.  13 

Stroud  y.  Rogers,  6  T.  R.  68.  n.  b.  82 

Stubbs  y.  Rightwise,  Cro.  £1.  102.  49 

Style  y.  Hearing,  Cro.  Ja.  73.  12 

Styles  y.  Waidle,  4  B.  &  C.  908.  249 
Sunner  y.  Williams,  8  Mass.  201.      4  and  12 

Swan  y.  Stransham,  Dy.  257.  a.  12 

Sweet  y.  Pahner,  46  Johns.  181.  60 

Sydenham  y.  Man,  Cro.  Ja.  407.  180 

Syms*  case,  Cro.  £1.  88.  8 

Tahnadge  y.  Chapel,  16  Mass.  71.  208 

Tampiam  y.  Newman,  Yely.  210.  126 

Tanner  y.  Wise,  8  P.  Wms.  295.  2 

Taykw  y.  Sandiford,  7  Wheat  21.  69 

TewksbniT  y.  Bricknell,  1  Taunt  142.  64 

TaykHT  y.  Wastenays,  2  Str.  1218.  69 
Thacher  y.  Dinsmore,  5  Mass.  299.  69  and  216 

TbaUmer  y.  Brinkerhoff,  20  Johns.  886.  116 

Thomas  y.  Crosswell,  7  Johns.  272.  8 

*"       y.  Thompson,  2  Johiv.  471 .  10 

ThomUnson  y.  Arriskin,  Com.  R.  328.  49 

Thompson  y.  Button,  14  Johns.  84.  64 

y.  Gregory,  4  Johns.  82.  72 

y.  Jameson,  1  Cranch  282.  55 

y.  Lockwood,  16  Johns.  256.  60 


M 


ti 


<« 


Thornton  y.  Paine.  6  Johns.  74.  86 

Thrale  y.  Bishop  of  London,  1  H.  Bla. 

876.  104 

*'     y.  ComwaU,  1  Wils.  166.        5  and  87 
niorpe  y.  Thorpe,  1  Salk.  171.   Com.  R. 

98.  12  Mod.  455.  88 

Thrower  y.  Whetstone,  Dy.  120.  a.  18 

Thrustout  y.  Coppm,  8  Wils.  277.  8 

Thursby  y.  Phmt,  1  Saund.  287.  87 

Thurston  v.  Perdyal,  1  Pick.  415.  116 

Thynnc  y.  Protheroe,  2  M.  ft  S.  568.  88 

TUeston  y.  Newell,  18  Mass.  406.  88 

TiUey  y.  Simpson,  2  T.  R.  669.  n.  (b.)  2 

Tobey  y.  Barker,  6  Johns  68.  69 

Tomb  V.  Sherword,  18  Johns.  289.  116 

Tone  y.  Goodrich,  2  Johns.  218.  69 

Tooyey  y.  Bassett,  10  East  460.  2 

Tracy  y.  Wicklifie,  1  Dal.  154. 
Trent  y.  Banning,  4  B.  fc  P.  116.  10  Yes. 

Jr.  496.  7  East  97.  2 

Treporf  s  case,  6  Co.  15.  78 

Treyiyan  y.  Lawrence,  1  Salk.  276.  207 

Treyor  v.  Wall,.  1  T.  R.  151.  6 

Trull  y.  Bigelow,  16  Mass.  406.  186 

Tucker  y.  Cracklin,  2  Staric.  Ca.  888.  78 

<'      y.^  Woods,  12  Johns.  190.  88 

Twambly  y.  Henley,  4  Mass.  441.  4 

Twopenny  y.  Young,  8  B.  &  C.  208. 
United  States  y.  January,  7  Crancb'672. 
Yan  Antwerp  y.  Stewart,  8  Johns.  125.        48 
Yan  Benthuysen  y.  De  Witt,  4  Johns.  218.  54 
Yan  Bramer  y.  Cooper,  2  Johns.  279.  77 

Yanderkerr  y.  Yanderkerr,  11  Johns.  122. 

4  and  12 
Yan  Rensselaer  y.  Platner,   2  Johns. 

Ca.  17.  288 

Yan  Slyck  v.  Kimball,  8  Johns.  198.  4 

Yan  Ycchten  y.  Hopkins,  5  Johns.  226.         8 
Yaughan  y.  Barnes,  2  B.  &  P.  892.  199 

"        V.  Brown,  2  Str.  1106.  49 

Yigers  v.  Aldrich,  4  Bur.  2482.  60 

YiUlers  y.  Hastings,  Cro.  Ja.  286.  13 

Yinyor's  case,  8  Co,  80.  49 

Yiolett  y.  Patten,  5  Cranch  142.  5 

Waites  y.  Briggs,  2  Salk.  565.  209 

Waite  y.  Garland,  7  Mass.  453.  6 

Waldo  y.  Hall,  14  Mass.  486.  12 

"      V.  Long,  7  Johns.  173.  4 

Waldron  v.  M«Carty,  3  Johns.  471.        ^_^    4 
Walker  v.  Collier,  Cro.  El.  379.  ^^    2 

Walker's  case,  3  Co.  22.  37 

Wallis  y.  Wallis,  4  Mass.  135.  72 

Walton  V.  U.  States,  9  Wheat  651.  69 

Wankibrd  y.  Wankford,  1  Salk.  806.      3  &  10 
Ward  V.  Johnson,  13  Mass.  148.  68 

Warren  y.  Matthews,  6  Mod.  73.  267 

Warburton  y.  Storr,  4  B.  &  C.  108.  49 

Waters  v.  Dean,  &c    of  Norwich,  1 

Brownl.  21.  and  2  Brownl.  164.  4 

Watkins  y.  Baird,  6  Mass.  506.  267 

Watson  y.  Pears,  2  Camp.  294.  140 

Watts  y.  Coffin,  11  Johns.  495.  190 

Way  V.  Yalley,  2  Salk.  651.  6  Mod.  194.    87 
Waugh  V.  Bussell,  5  Taunt.  797.  72 

Webb  y.  Hearing,  Cro.  Ja.  415.  2 

"      V.  Fox,  7  T.  R.  892.  187 

'*     V.  Russell,  2  T.  R  408.  3 
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Wellock  V.  Hammond,  Cio.  El.  904.  2 

Weleden  v.  EUdngton,  2  Howd.  628.  2 

Welles  V.  Girling,  8  Taunt  787.  78 

Welah  y.  Foster,  12  Mass.  98.  72 

Wetfaerden  ▼.  Emden,  2  Camp.  295.  967 

Wennal  v.  Adney,  8  B.  fc  P.  247.  6 

WethereU  v.  Howella,  1  Camp.  227.  284 
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Sustfx.  Mich.l  1 . 

Clanrickard  vs.  Lisle.  Jtc.  Rot.66. 

In  formedam  in  reverter  by  bftron  and  feme,  the  right  may  be  laid  in  both,  or  in 
the  feme  alone ;  but  in  formedon  in  deteender,  it  moat  be  laid  in  the  feme 
alone. 

'  Richard  Earl  of  Clanrickard,  and  the  lady  Frances  his 
wife,  brought  a  formedon  in  reverter  against  Robert  Sid-  J^J^JJ^^^^^he"' 
ney  Viscount  Lisle,  of  divers  messuages,  lands,  and  ten-  huaband  and 
ements  in  Ewhurst,  Watlington,  and  other  towns,  which  wife!    Browni. 
Robert  Earl  of  Essex,  and  the  said  Frances  then  his  wife,  46.    b.  Amend 
by  fine  did  give  unto  William  Gerard  and  Francis  Mill,  S!"*Br'Ente"in 
and  the  heirs  of  the  said  William,  to  the  use  of  Elizabeth  Lop«r,  u. 
Sidney,  daughter  and  heir  of  Sir  Philip  Sidney,  knight, 
and  the  heirs  of  her  body,  and  for  default  of  such  issue, 
to  the  use  of  the  said  lady  Frances,  and  her  heirs :  Et 
qua  post  mortem  prad.    Eliz.  ad  prafatam  Franc,  rever- 
tere  debent  per  formam  donationis  pried,  ac  vigore  Stat, 
fyc.  eo  qw>d  pr^ed.  Elizabetha  obiit  sine  Juered.  de  cor- 
pore  suo  exeun.^ 

'  Whereupon  the  said  earl  and  countess  counted  ac- 
cordingly ;  and  the  Viscount  Lisle,  defendant,  pleaded  in 
abatement  of  the  writ,  that  the  said  countess,  at  the 
time  of  the  death  of  the  said  Elizabeth,  was  covert  of 
the  plaintiff  her  now  husband,  so  that  the  right  of  the 
said  tenements,  si  quod^  6lc.  to  her  husband  and  her  did 
revert,  and  so  by  the  said  writ  it  ought  to  have  been  sup- 
posed ;  whereupon  the  demandants  demurred  in  law ;  Demurrer.  Pott 
and  it  was  adjudged  for  them,  that  the  writ  was  sufficient. 


2  Clanrickard  vs.  Lisle. 

£1  d]  And  in  this  case  these  difierences  were  observed  ;  that 

^^"v-^^      if  it  were  a  farmedon  in  descender^  upon  a  descent  to  the 

wife,  there  the  descent  must  be  made  in  the  writ  to  the 

Differences.  B.    wife  alone,  for  the  descent  followeth  the  blood :  and   to 

Formedon,  364.       iiii',.  i>iii/< 

Breife,  54.   19    that  the  husband  is  a  stranfi^er  ;  and  so  is  the  book  of  19 

H  7    19    oer 

Kebie  CO.  8. 88.  H.  G.  46.  and  36  H.  6.  fol.  10.  13.  where  a/ormedon  in 
H.?.*foi.^6. 1^  descender  was  brought  by  two  husbands  and  their  wives, 
Fm  ^'^^ Vmx  '  ^"^  made  the  descent  in  blood  to  the  wives  only ;  and  yet 
«?""•«  ^^-2'     concluded,  that  the  right  ought  to  descend  to  the   hus- 

Wast  B.  6.  18.  '  e  & 

£.  3. 26.  p.  8.      bands  and  their  wives  :  And  exception  taken  to  it,  and 

ordered  by  the  court,  that  it  should  be  amended,  and  the 
descent  made  only  to  the  wives.  On  the  other  side,  in  a 
cessavit  by  the  husband  and  the  wife,  or  a  writ  of  es- 
cheat, a  consimili  ccisu^  or  action  of  waste,  because  there 
is  vested  in  them  already  either  a  signiory  or  reversion 
actually,  and  therefore  the  land  holden,  or  the  present 
estate  to  return,  is  to  come  into  possession,  therefore  in 
those  cases  the  reverter  is  to  be  made  to  them  both,  and 

3."^^.m  Re^  so  are  the  books,  3  H.  a.  3.     20  E.  3,  brief  372.  Register 

iM    Nat.Br.    ^gg     Nat.  Br.  210. 

[2]  But  now  in  b.  farmedon  in  reverter,  wherein  nothing  is 

already  invested,    but  the  right  only  returns,   there  the 

right  may  be  laid  to  return  either  to  the  wife  alone,  or  to 

the  husband  and  wife,  as  Danby  resolves  plainly  in  33  H. 

11  H.4.  is!**  Br!  6.  fo.  54.  vide  atm  quelque  fois  al  Femme  quelqus  fois 

S'^ssVrfo.  ^«w/  al  baron  que  femme.    18  H.  6.  20.  5  H.  5.  13.  38  E. 

20.'  3  H^s^is.   ^-  ^^-  *"^  ^®  ^-  ^-  ^-    ^^P^^  ^«  ^'   Thorpe  et  ceo  cas 

K  3'  3'  ^^'    ^^  ^^^^  carbondj  breve  fuit  abate  pur  ceo  que  le  Reverter 

fuit  mis  tant  dl  Baron  et  Femme. 


Ttdm, 


Walter  Widlake  vs»  Harding. 

Deviie  to  A.  for  yean,  and  that  the  said  A. '  shall  have  my  inheritance  if  the  law 
will  allow  it/  gives  a  fee  simple.     (1.) 


Somerut.  Walter  Widlake  brought  an  action  of  trespass  against 

Hill.  8.    Jac* 

Bot  269.  Agnes  Harding,  for  taking  of  a  porringer  at  Basingtpn. 

(I)  No  technical  form  of  words  is  necessary  in  a  will  to  pass  a  fee  sim- 
ple to  the  deviaee,  but  the  intention  of  the  testator,  if  sufficiently  de* 
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The  defendant   pleaded,    that  one    John  Francklin  was       [2  a] 
seized  of  an  house  and  land  in  Basington  in  fee-simple,      v-^->^^^/ 

,,-.  ,.  ,.  ,  1.      ./*./•  DoTise  to  A.for 

holden  in  soccage,  and  leased  it  to  the  plaintiff  for  nine-  yem,  and  the 

•11*  i*ii*  inhcritaucQ 

ty-nine  years,  yielding  seven  shillings  a  year  rent  quarter-  giyei  fee. 
ly,  by  even  portions ;  and  after  by  his  will  did  devise  the 
reversion  to  Agnes  Harding,  and  her  heirs,  in  fee-simple ; 
and  that  for  a  quarter's  rent  behind,  she  distrained  the 
porringer  in  the  house  devised ;  the  plaintiff  confessing 
the  seisin  of  Francklin,  and  the  lease  to  himself,  and  the 
death  of  John  Francklin,  conveyed  the  reversion  to  Ed- 
ward Francklin  by  descent,  and  traversed  the  devise  to 
the  defendant,  modo  et  forma.  The  jury  find  that  John 
Francklin  did  devise  the  house  and  land  to  Agnes  in  these 
words,  viz.  *  Item,  I  do  give  and  bequeath  unto  my  cousin 
Agnes  Harding,  and  her  assigns,  my  now  dwelling  house, 
with  all  the  lands  belonging  to  it,  for  the  term  of  ninety- 

A     J  J  A  TT      1-  ,    •'„  Br.  Estate.  6. 

nine   years :  And  my  said  cousin  Agnes  Harding    shall  Roil.  i.  Abrid. 
have  my  inheritance,  if  the  law  will  allow  it.'     And  they  823!   G^b! 
found  the  rent  behind,  and  that  she  had  distrained  the  ^Id^fnt?'  *^' 
dish  for  the  rent ;  and  it  was  adjudged  for  Agnes  Hard- 
ing, that  the  devise  gave  the  land  to  her  and  her  heirs. 


clared,  will  be  carried  into  effect,  however  defective  in  technical  accu- 
racy the  language  may  be.  The  general  rule  is,  indeed,  -that  the  heir 
at  law  of  the  testator  shall  not  he  disinherited  by  a  will,  without  ex- 
press words  or  a  necessary  implication  to  that  effect ;  but  a  ^reat  va- 
riety of  words  and  forms  of  expression  have  been  considered  as  fur- 
nishing such  necessarv  implication. 

The  doctrine  that  the  construction  of  the  will  is  to  be  made,  and  the 
intention  of  the  testator  inferred  from  the  whole  scope  and  tenor  of  the 
instrument,  and  from  a  consideration  of  the  reciprocal  bearing  of  all  its 
parts,  renders  every  case  upon  wills,  to  a  certain  degree,  an  individual 
case,  and  not  to  be  used  as  a  precedent  but  with  great  caution.  But  a 
series  of  adjudged  cases  has,  in  some  measure,  settled  the  signification 
and  import  of  certain  words  and  expressions,  so  as  to  furnish  sometliing 
like  a  standard  of  interpretation.  The  words  and  phrases  which  have 
been  considered  as  furnishing  a  necessary  implication  of  the  intention 
of  the  testator  to  dispose  of  a  fee  simple,  without  an  express  and  for- 
mal limitation  to  the  heirs  of  the  devisee,  may,  perhaps,  be  classed  as 
follows. 

1st.  The  word  estate,  is  said  to  be  genus  generalisiimum,  and  descrip- 
tive, not  only  of  the  land  devised,  but  also  of  the  whole  of  the  testator's 
interest  in  it.  This  word,  therefore,  when  used  in  a  devise,  will  carry 
both  the  land  and  inheritance,  unless  restrained  by  other  expressions  in 
the  will.  1  Salk.  236,  Countess  of  Bridgewater  v.  Duke  of  Bolton.  6 
Mod.  106,  S.  C.  3Cranch  96,  Lambert's  lessee  v.  Paine.  2  Vezey,  48, 
Baylies  v.  Gale.  17  Mass.  681  Brown  &.  aL  v.  Wood  &.  ux.  1  T.  R.  4llf 
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[2  6]  Holdfast  V.  Martin  &  al.  2  T.  R.  656  &  659,  note,  Fletcher  v  Smiton 
&  Tilley  v.  Simpson.  4  T.  R.  89,  Doe  v.  Woodhouse  &  al.  6  Johns. 
194,  Jackson  v.  MerrilL  2  Show.  395,  Lane  v.  Hawkins.  And  the 
words  personal  estates,  will  pass  freehold  lands  if  it  appear  that  the 
testator  used  them  in  that  sense.    11  East.  346,  Doe  v.  Tofield. 

So  when  the  word  estate  is  coupled  with  words  of  local  description, 
or  used  in  the  plural  number,  it  will,  notwithstanding  these  circumstan- 
ces, pass  all  the  testator's  interest  1  T.  R.  411,  Cowper  v.  Martin.  2 
T.  R.  656,  Fletcher  v.  Smiton.  7  East  259,  Roe  v.  Wright  4  Taun- 
ton 176,  Chichester  v.  Oxendon.  And  it  is  now  fully  settled  that  the 
word  estate,  used  in  the  operative  part  of  a  devise,  conveys  all  the  tes- 
tator's interest,  unless  clearly  restrained  by  other  parts  of  the  will.  6 
Taunt  410,  Randall  v.  Tuchin.  7  Taunt  35,  Denn.  v.  Hood  dt  al.  9 
Vcsey  Jr.  136,  Woollam  v.  Kenworthy.  1  Brod.  &  Bin.  72,  Harding  v. 
Gardner. 

The  words  testamentary  estate,  may  pass  a  fee  simple.  2  H.  B.  444, 
Smith  v.  Cofl^  The  words  all  the  rest  and  residue  of  my  estate,  12 
Mod.  596,  Shaw  v.  BulL  3  P.  Wms.  295,  Tanner  v.  Wise.  1  Vezey  10, 
Ridart  v.  Paine.  Ga.  temp.  Tal.  284.  2  T.  R.  656,  Flecher  v.  Smiton. 
'  Tfte  remainder  of  the  pn^  out  of  my  uhoU  estate.  4  T.  R.  89,  Doe 
V .  Woodhouse. 

2d.  In  many  cases  a  residuary  devise,  without  the  word  estate,  and 
without  wovQB  of  limitation,  will  carry  a  fee.  Jlie  residue  of  my 
lands,  hereditaments,  ifc.  3  T.  R.  351,  Doe  v.  Richards.  The  residue 
of  my  goods  and  chattels,  real  and  personal,  as  houses,  gardens  fyc. 
I  Wils.  333,  Grayson  v.  Atkinson.  M  the  residue  of  my  effects  real 
and  personaL  Cowp.  299,  Hogan  v.  Jackson.  Secus  of  the  words,  all 
and  singular  my  effects,  without  saying  real  and  personal.  2  Maul.  & 
Sel.  448,  Doe  v.  firing.  The  words,  the  residue  of  my  'goods  and 
chattels  versonai  and  testamentary,  give  a  fee.  3  Brod.  &  Bin.  85, 
Doe  V.  (rilbert.  2  H.  B.  444,  Smith  v.  Coffin.  So,  the  residue  of  my 
property  and  effects,  11  East  290,  Doe  v.  Lainchbury.  The  residue 
of  my  property,  goods  and  chattels.  14  East  !^0,  Doe  v.  Lan^lands.  So 
by  a  devise  of  the  whole  remainder  of  the  testator's  land,  or  ot  the  rever- 
sion, a  fee  may  pass  to  the  devisee.  6  Cruise's  Dig.  Tit  38.  ch.  11.  § 
45, 47. 

3d.  Where  the  introductory  clause  shews  that  the  testator  intended 
to  dispose  of  his  whole  property  and  interest,  the  subsequent  words 
were  formerly  so  construed,  in  connexion  wiUi  it,  as  to  carry  the  fee, 
without  any  express  words  of  limitation.  3  Burr.  1G18,  Frogmorton  v. 
Holyday.  But  in  the  more  recent  cases  courts  have  laid  very  uttle  stress 
upon  it ;  and  it  seems  now  to  be  settled  that  very  little  inference  of  in- 
tention can  be  drawn  from  mere  formal  words  of  introduction,  and  tliat 
thev  alone  are  not  sufficient  to  dispose  of  the  fee.  Cowp.  206,  Hogan 
¥.  Jackson.  Cowp.  660,  Denn  v.  Gaskin.  Douff.  734,  Kight  v.  Sidc- 
botham.  6  T.  R.  612,  Doe  v.  Bucknei>  14  &st  372,  Doc  v.  Lang- 
lands.  6  Johns.  194,  Jackson  v.  Merrill.  3  Wils.  414,  Frogmorton  v. 
Wright  &  aL  But  introductory  words  may  have  some  weight  in  cases 
where  the  intent  of  the  testator  is  doubtful,  and  where  there  are  other 
words  in  the  will  to  carry  the  intent  into  effect  8  East  147,  Doe  v. 
Clayton.  6  Johns.  191,  Jackson  v.  Merrill.  3  Brod  &  Bin.  85,  Doe  v. 
GUbert    1  DalL  226,  Busb^  v.  Busby. 

4th.  A  devise  of  land  with  a  direction  that  the  devisee  shall  pay  a 
ffross  sum  out  of  it,  passes  a  fee  simple  to  the  devisee  without  words  of 
limitation,  though  the  sum  directed  to  be  paid  should  not  amount  even 
to  a  year's  rent  of  the  land.  Cro.  Eliz.  204,  Wellock  v.  Hammond. 
Cro.  Eliz.  379,  Walker  v.  Collier.  2  Show.  38,  Freak  v.  Lee.  6  Jolins. 
185,  Jackson  v.  Merrill.    5  T.  R.  562,  Denn  v.  Mellon    3  Burr.  1623, 
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Froffmortoik  ▼.  Holydaj.  11  Mod. 906,  Reevee t.  Gower.  11  Miss.  590^  12  c\ 
Cook  &  iL  T.  Holiiies  &  ux.  1  lost  9,  b.  4  East  496,  Goodtitle  v.  *-  '' 
Madden  and  Am.  £ditor'\iiote. 

So  if  the  devisee  be  charged  with  the  pajrment  of  debts  and  legacies. 
3  Show.  38,  French  v.  Lee.  8  T.  R.  1,  Doe  v.  Hohnes.  Cro.  ElL  330, 
Dickens  t.  Marshall.  5  T.  R.  558,  Denn  v.  Mellor.  4  East  ^6,  Good- 
tide  v.  Madden:  3  T.  R.  356^  Doe  V.  Richards.  5  East  87,  Doe  v.  Snel- 
linff. 

So  if  lands  are  devised  with  a  direction  that  the  devisee  shall  paj  a 
certain  som  annually  forever.  Cro.  Eliz.  744,  Shailard  v.  Baker  &  uz. 
Cro.  Ja.  415,  Webb  v.  Hearing.    11  Mod.  108,  Smith  v.  TindaL 

Or  upon  condition  of  paying  a  sum  annually  during  the  life  of  a  third 

rrson.    2  Show.  49,  Lee  v.  &evens  6lmL   i  Mod.  25,  Reed  v.  Hatton. 
Burr.  1543,  Baddeley  v.  Leppingwall.      5  T.  R.  13,  Goodright  v. 
Slocker.    5.  T.  R.  998,  Andrews  v.  Southouse. 

But  the  circumstance  of  a  personal  charge  upon  the  devisee,  even  of 
a  gross  sum,  is  not  conclusive  evidence  of  an  intention  to  give  a  fee.  9 
Mass.  167,  Lithgow  v.  Kavenagh.  Cro.  Eliz.  497,  Bacon  v.  Hill.  Nor 
will  a  continffent  charge  carry  a  fee.  8  Johns.  141,  Jackson  v.  Harris. 
And  where  the  charee  is  upon  the  land  devised,  and  not  upon  the  person 
of  the  devisee,  or  where  it  is  payable  out  of  the  rents  and  profits,  the 
devisee  does  not  take  a  fee  by  implication.  1  Pick.  318,  Stevens  &  uz. 
v.  Winship  &  uz.  10  Johns.  148,  Jackson  v.  BulL  Cro.  Ca.  157,  Ans- 
ley  V.  Chapman.  Cro.  EUz.  330,  Dickins  v.  Marshall.  5  T.  R.  558, 
Denn  v.  MeUor.  8  T.  R.  497,  Doe  v.  Allen.  4  R  &  P.  335,  Doe  v. 
Child  &  uz.  3  MauL  &  Sel.  516,  Doe  v.  Ramsbotham.  Nor  where 
the  annual  pa3rments  are  to  continue  only  during  the  life  of  the  devisee, 
3  Dy.  371,  b.  Ager  v.  Pool. 

5th.  Ab  the  meaning  and  intent  of  the  testator  is  to  be  gathered  by 
adverting  to  the  whole  scope  of  the  provisions  made  by  him  for  the 
objects  of  his  bounty,  a  devise  may  be  construed  as  passing  a  fee,  with- 
out apt  words  of  inheritance,  by  reference  to  other  devises  in  the  same 
instrument  11  Mass.  588,  Cook  &  al.  v.  Holmes  &  uz.  9  East  400, 
Doe  V.  CundalL    Cruise's  Dig.  Tit  38.  ch.  li.  §  19. 

6th.-  A  general  devise  without  words  of  inheritance,  with  a  limitation 
over  if  the  devisee  dies  under  age  and  without  issue,  will  give  an  estate 
in  fee.  3  Burr.  1618,  Frogmorton  v.  Holyday.  9  East  400,  Doe  v. 
Cundall.    10  Esst  460,  Toovev  &  al.  v.  Bassett  &  aL 

7tb.  A  devise  to  trustees  for  purposes  which  require  the  fee,  will 
carry  the  fee  without  words  of  inheritance.  2  Stra.  798,  Shaw  v. 
Weigh.  Ca.  temp.  Talb.  150,  Chapman  v.  Blissett  3  Burr.  1684, 
Oates  V.  Cooke.  1  Ves.  485.  Gibson  v.  Montfort  Fearne  Cont  Rem. 
(6  ed.)  357. 

8th.  A  devise  to  trustees  for  the  benefit  of  children  during  their  mi- 
nority, without  any  further  disposition  of  the  estate,  has  been  held,  in 
some  cases,  to  give  such  children  an  estate  in  fee.  Cruise's  Dig.  Tit 
38.  ch.  11.  4  14, 15  and  16. 

9th.  It  is  held,  in  Massachusetts,  that  a  devise  of  wild  lands,  without 
words  of  inheritance,  carries  a  fee ;  and  if  it  do  not  appear  by  the  will 
that  the  lands  devised  are  wild,  the  devisee  may  show  that  fact  by  parol 
evidence.    10  Mass.  308,  Sargent  &,  al.  v.  Towne. 

10th.  A  general  rule,  and  one  which  may  be  said  to  comprehend  all 
others,  is  that  whenever  it  appears,  from  a  reference  to  the  whole  will, 
and  a  consideration  of  the  reciprocal  bearings  of  all  its  parts,  or  of  the 
particular  devise  in  question,  that  the  testator  intended  to  give  a  fee  sim- 
ple estate  to  the  devisee,  a  fee  simple  shall  pass.  And  the  same  efibct 
will  be  produced  whether  the  phraseology  imports  the  whole  interest  of 
the  testator,  or  the  entire  dominion  and  enjoyment  of  the  thing  by  the 
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rf]       dmaee.    Upon  thli  principle,  the  fbOowing  words  and  phrases,  cither 
..^^      by  IhemtelTes,  or  in  connexion  with  oth^r  parts  of  the  will,  have  been 
held  to  pass  a  fee.    A  devise  to  a  man  forever;  or  to  ^ive  and  to  sell ; 
or  in  fee  simple ;  or  to  him  and  his  assigns  forever ;  or  to  him  and  his 
blood ;  but  ir  it  be  to  a  man  and  his  assigns,  without  saying  forever,  it 
will  be  but  a  life  estate,  and  if  it  be  to  a  man  et  semini  suo,  it  will  give 
an  estate  taiL    1  Inst  9.  b.    So  the  appointment  of  a  person  by  wiU  to 
be  the  testator's  heir,  will  give  a  fee ;  Hob.  post  75,  Spark  v.  Purnell ; 
and  a  devise  of  land,  freely  to  be  enjoyed ;   Cowp.  3^  Loveacres  v. 
Blight ;  but  sunilar  words  were  held  not  to  give  a  fee  in  11  East  220, 
Goodright  v.  Barron  &  al.     So,   all  my  property  personal  and  resJ, 
gives  a  fee.  11  East  518,  Doe  v.  Roper.    My  property  after  mv  debts 
are  paid.  17  Johns.  281,  Jackson  v.  Housel ;  or  to  dispose  of  kt  his  will 
and  pleasure,  2  Wils.  6,  Goodtitle  v.  Otway ;  but  where  there  is  a  de- 
vise for  life  in  express  terms,  a  power  of  disposal  annexed  does  not  en- 
hirge  it  to  a  fee.  16  Johns.  5Q8,  Jackson  v.  Robbins.    1  Pick.  926,  Ste- 
vens d&  ux.  V.  Winship  &  ux.     So  a  fee  will  pass  by  a  devise  to  a  man 
and  his  successors ;  or  to  dispose  of  to  which  of  his  children  he  pleases ; 
or  to  make  provision  for  his  children ;  or  to  a  man  and  his  heir,  in  the 
singular  number ;  or  a  devise  to  three  daughters,  and  if  one  dies  be- 
fore the  others  &^,  one  to  be  heir  to  the  other ;  or  a  devise  to  one,  and 
if  he  dies  under  age  &c.  then  to  the  devisor's  heirs;  or  a  devise  to  a 
woman  for  life  and  afterwards  to  hereon;  Com.  Dig.  Devise.  N.  4. 
So  a  devise  to  A.  for  life,  and  then  to  a  son  of  A.,  except  A.  pur- 
chases land  of  the  same  value  for  his  son,  and  then  A.  may  seU  ;  A. 
does  not  purchase  &c.,  the  son  has  a  fee.  Hob.  post  65,  Green  v.  Arm- 
steed.    A  direction  in  a  will  to  purchase  land,  implies  a  purchase  in  fee. 
ilnd.    A  devise  to  trustees  in  fee  for  the  benefit  of  A.  without  any  lim- 
itation of  the  estate  to  the  cestuijme  trustf  passes  the  beneficial  interest 
to  the  cestui  que  trust  in  fee.  8  T.  R.  597,  Challenger  v.  Shephard.    A 
devise  to  the  testator's  wife  during  her  widowhood,  and  a  direction  to 
his  three  sons  to  pay  to  each  of  his  three  daughters  £35,  as  soon  as  the 
estate  shadl  fall  into  their  hands,  passes  the  estate  to  the  .sons  in  fee  by 
implication.  6  Johns.  185,  Jackson  v.  Merrill.    So  a  devise  of  all  my 
part,  share  and  interest ;  5  T.  R.  292,  Andrew  v.  Southouse ;  5  Maul.  & 
Sel.  408,  Paris  &  al.  v.  Miller  &  al. ;  or,  all  my  real  and  personal  prop- 
erty ;  18  Ves.  Jr.  193,  Nichols  v.  Butcher ;  or  all  my  property  personal 
and  real;  11  East  518,  Doe  v.  Roper;  or,  whatever  else  I  have  not  dis- 
posed of;  1  Salk.  239,  Hopewell  v.  Ackland ;  will  pass  a  fee  to  the  de- 
visee. 

So  a  devise  of  the  income  of  lands  is  the  same,  in  its  effect,  as  a  de- 
vise of  the  lands  themselves,  and  may  pass  the  fee.  9  Mass.  372,  Reed 
et  al.  V.  Reed.  So  of  the  occupation ;  2  Plowd.  523,  Welcden  v.  Elk- 
ington,  and  450,  Paramour  v.  Yardley ;  or  of  the  issues  and  profits ;  Cro. 
Ehz.  190,  Parker  v.  Plummer ;  or  the  free  use ;  1  Saund.  186,  Cook  v. 
Gerard  ;  or  the  rents ;  Cro.  Ja.  104,  Kerry  v.  Derrick ;  or  the  ground- 
rents  ;  2  Stra.  1020,  Maundy  v.  Maundy  ;  and  a  devise  of  the  issues  and 
profits  of  land,  to  be  paid  to  the  devisee  by  the  executors,  is  a  devise  of 
the  land  itself  to  the  devisee.  5  Mod.  63,  Bush  v.  Allen.  5  Mod.  101, 
South  V.  Allen.     1  Salk.  228.  S.  C. 

In  the  case  of  Widlake  V.  Harding,  above  reported,  the  word  inherit- 
ance was  held  to  pass  a  fee,  and  this  case  has  been  often  cited  as  es- 
tablished law.  But  it  seems  that  the  word  inheritance  does  not  neces- 
sarily import  a  fee.  A.  by  his  will,  gave  his  wife  an  annuity  of  £200  for 
life,  and  £6000  to  his  two  younger  children,  to  be  paid  respectively  at 
twentyone  years  of  age,  and  appointed  B.,  C.  and  D.  as  trustees  of*^  in- 
heritance, for  the  execution  thereof.  This  case  bein?  sent  into  C.  B. 
out  of  Chancery,  the  court,  (Mansfield,  C.  J.,  Heath,  Kooke,  and  Cham- 
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[2  f]      which  is  not  the  writ,  but  lands  and  goods ;   so  the  same 
v^^N/"*^^    record  upon    the  return  assures  that  there  are  neither, 
in^  to  the        and  therefore  all  idle.  (1) 

opinion  in  thii 

cue  )  That  a  capias  doth  not  lie  after  execution  raed  forth  upon  elegit  against  the  same 
person :  the  reason  is,  because  upon  the  prayer  of  the  par^  to  bare  an  eU^,  it  is  entered 
upon  the  Roll,  eleffU  siln  executionem  per  meditatem  terre,  so  as  he  is  estopped  by  the 
Record,  to  have  another  Execution.  But  by  the  o{>inion  of  Hobart  in  Foster  and  Jaoason's 
case,  fo.  67.  that  must  be  intended  when  the  nrst  writ  is  returned  served ;  but  if  upon  it  nUiii 
be  letumed,  then  a  capiat  will  lie  against  the  par^,  notwithstanding  the  elegit  is  sued  forth. 
Bulst  2d  R.  fo.  97.  Keeb.  1  R.  71.  p.  41.  Mod.  91.  p.  74.  Godb.  181.  Br.  det  49,  257.  258.  5 
Rep.  fn,  Bloomfield's  Case,  2  Cro.  60.  ap.  67.  60.  Rolls.  Abr.  308.  Br.  excon  96.  B.  audita  quer. 
43.  C&.  6.  46.  H.  Yel.  67.  Le.  1.  61.  p.  65.  Ro.  1.  904.  85.  3  Cro.  160.  Br.  Execution,  99. 
B.  Elegit,  15.  21  H.  7. 19.  t  Br.  Execution,  72.  Br.  Elegit,  11.  17.  E.  4.  4.  Br.  Scire  Facias, 
187.  Mo.  545.  Cro.  Jac.  338.  g.  3  Cro.  169.  Rolls.  R.  f.  8.  Ro.  1.  Ab.  896.  Godb.  257.  206. 
Py.  299.  b.  7  H.  6.  27.  Error  14.  Br.  67.  Ro.  1.  904.  Execution  Br.  123, 132, 145.  Dalt.  Sher.  59. 

(1)  See  Poet,  p.  52,  FuUr  v.  /adkfon,  notes  5  and  6. 
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New  matter  cannot  be  introduced  by  an  immendo.  (1 ) 

In  an  action  upon  the  case  in  the  Common  Pleas,  by 
Palwh.'iS^'      John  Thomas  an  attorney,    against  Axworth,  for  these 
362!  ^Browni    words,  *  This  is  J.  Thomas  his  writing,'  innuendo  the  plain- 
5-*R®i-66.  tiff,  <  and  he,' innti^ndo,  &c.  *hath  forged  this  warrant;' 
qvLoddam   warrantum  per  quendam  Richardum  BuUer 
MU.  tunc  Vic.  Com.  prai.  existen.  super  quoddam  breve 
de  Capias  per  quand.  Margaret.    Hog  versus  prof.  def. 
not'^^JSsw*"   *^'^^  ^**^-  *  Banco  proseoit.  ctd.  Vic.  direct,  innuendo ; 
?**"*!a    n      upon  not  guilty  pleaded,  ar*d  found  for  the  plaintiff,  it 
Jac.  648.  was  moved  in  arrest  of  judgment,  that  the  innuendo  would 

not  support  the  action,  was  the  word  warrant  alone  be- 
vel. A.  Ace.    ing  of  uncertain  sense,  and  the  matter  of  the  action  shall 
S*^*  3os?*4  uot  be  enlarged  nor  ascertained  by  the  innuendo^  as  poXy 
Acc^M[oor^855  ^w****^^*^  ^^^  French  Pox  ;   of  which  opinion  I  was  and 
Cr.  jac.  673.     am.     And  note,  that  after  in  Trinity  Term,  in  the  cause 
of  Yardly  and  Elhill,    this    case  was    vouched,  as   ad- 
judged according  to  my  opinion,  by  Justice  Nicholls  and 
Winch.     But  it  was  not  adjudged  ;  but  that  shews  their 
opinions  were  concurring  with  me. 

(1)  Antnnueruioisused  mostly  in  declarations  or  indictments  for  libel  and 
uander.  In  these  cases  they  are  sometimes  necessary,  because  the 
very  words  of  the  defendant  must  be  set  forth }  and  if  their  meaning  is 
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not  manifest  and  certain,  it  must  be  averred  in  this  manner.  But  in  de-  [«^  o] 
claraliona  upon  contracts,  it  is  not  necessary  to  use  the  very  words  of 
the  contracting  partjT,  but  the  plaintiff  may  declare  according  to  their  le- 
gal effect  If;  m  this  way,  he  states  the  true  meaning  of  Uie  contract, 
Uiere  is  no  need  of  an  innuendo.  If  he  does  not  an  innuendo  will  not 
aid  him.     11  Mass.  307,  Hopkins  v.  Young. 

An  innuendo  is  an  averment  explanatonr  of  the  defendant's  meaning 
by  reference  to  antecedent  matter.  4  Rep.  17,  James  v.  Rutlech.  1 
T.  R.  70,  Rex  v.  Aylett  Cowp.  672,  Rex  v.  Home.  3  Caines  73,  Pel- 
ton  V.  Ward.  Its  office  is  merely  to  exj^ain,  by  pointing^  out  the  de- 
fendant's allusion,  and  can,  in  no  cas^,  be  allowed  to  introduce  new  mat- 
ter. It  may  apply  what  is  already  expressed,  but  cannot  add  to,  or  en- 
iajxe,  or  change  the  sense  of  the  precedent  wards.  2  Salk.  513,  Rex 
V.  Ureepe.    1  Saund.  24a  n  (4.)    12  Mass.  500,  Fowle  v.  Robbins. 

An  innuendo  cannot  be  a  subject  of  proof  by  witnesses.  5  Johns.  226, 
Van  Vechten  v.  Hopkins,.  Where  tlie  words  are,  in  themselves,  plain, 
and  their  application  not  doubtful,  no  innuendo  is  necessary.  Cowp.  672, 
Rex  V.  Home.  5  East  469,  Woolnorth  v.  Meadows.  And  if  an  innuendo 
state  new  matter  which  is  superfluous,  and  not  necessary  to  support  the 
action,  it  may  be  rejected  as  surplusage.  9  East.  95,  Roberts  v.  Camb- 
den.  Cro.  Car.  489,  Wilner  v.  Hold.  7  Johns.  27^  Thomas  v.  Cross- 
well.  So  if  the  new  matter  be  repugnant  or  insensible.  Cro.  Car.  512; 
Smith  V.  Cooker. 

But  if  the  words  derive  their  actionable  quality  from  their  relation  to 
facts  and  circumstances  extrinsick  of  the  words  themselves,  the  plaintiff 
must,  by  way  of  introduction  or  inducement,  state  those  facts  and  cir- 
cumstances ;  then  aver  that  the  words  spoken  related  to  those  facts  and 
circumstances,  bv  laying  a  coUdquium^  as  it  is  commonly  called  ;  and 
lastir  by  jffinueniMS  connect  such  of  the  words  as  need  explanation,  with 
the  facts  and  circumstances  previously  stated  in  the  declaration.  Tliis 
rule,  in  its  several  parts,  is  clearly  and  concisely  illustrated  by  De  Grey 
C.  J.  in  delivering  the  opinion  of  the  court  in  the  case  of  Rex  v.  Home. 
*In  an  action  upon  the  case  against  a  man  for  saying  of  another,  'he 
has  burnt  my  barn,'  the  plaintincannot,b^  way  of  innuendo,  say^  *  mean- 
ing his  bam  fuB  of  com ;'  because  that  is  not  an  explanation  of  what  is 
said  before,  bat  an  addition  to  it.  But  if  in  the  introduction,  it  had  been 
averred  that  the  defendant  had  a  barn  full  of  com,  and  that,  in  a  dis 
course  about  that  bun,  the  defendant  had  spoken  the  words  charged  of 
the  plaintiff^  an  innuendo  of  its  being  a  barn  full  of  com  would  be  good: 
for  by  coupling  the  innuendo  in  the  Ubel  with  the  introductory  averment, 
*  his  bam  full  of  com,'  it  would  have  made  it  complete.  Cowp.  684. 
Here  the  extrinsick  fact  that  the  defendant  had  a  bam  full  of  com  is  the 
introduction  or  inducement ;  the  allegation  that  the  words  were  utter- 
ed in  a  conversation  relating  to  that  bam,  is  the  colloquium ;  and  the 
explanation  that  the  words  thus  spoken  were  applied  to  that  bam  full  of 
corn,  is  the  innuendo.    5  Johns.  221,  Vain  Vechten  v.  Hopkins. 

In  the  case  of  Rue  v.  Mitchell  in  Pennsylvania,  2  Dall.  58;  the 
words, '  you  have  taken  a  false  oath  before  squire  R.'  innuendo  perjury 
in  a  cause  before  W.  R.,  Esq.  &c.  were  held  good  af\er  verdict  But 
the  anthtMity  of  this  ^ase  seems  overthrown  in  the  subsequent  cases  of 
Shaffer  v.  Kentzer,  1  Bin.  557 ;  and  Parker  v.  Spangler,  2  Bin.  60 
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EjccUone.  YoNG  VS»  RaDFORD. 

Baron  and  Feme  join  in  a  mortgage  of  wife's  term,  and  then  she  dies  :  the  con- 
dition tunrives  to  the  hatband. 

By  tlie  marriage  the  husband  has  full  power  to  alien  the  wife's  term,  and  if  she 
die  the  term  survives  to  him. 
Pasch.  11.  Jac. 

Brownfow  129.  EjecHom  fimuB  by  Charles  Yong  against  Robert  Rad- 
MiddiesM.  ford,  of  a  house  and  garden  in  Longditch  in  Westminster, 
457.  1  Roll,  of  the  demise  of  Anne  Holland  ;  upon  issue  not  guilty, 
The  wife's  ^Y  Special  verdict,  the  case  was  found  thus. 
^^TdT'her  '  Elizabeth  Radford  was  possessed  of  a  lease  of  the 
husband.  lands  in  question,  of  the  demise  of  the  dean  and  chapter 

of  Westminster,  for  thirtyone  years,  beginning  the  fifth 
of  December  35th  year  of  the  Queen,  and  married  one 
John  Holland,  and  then  he  and  his  wife  mortgaged  their 
interest,  and  term  of  years,  unto  one  John  Emerson,  for 
payment  of  two  and  twenty  pounds ;  and  after,   and  be- 
fore the  day  of  payment,  Elizabeth  died,  and  John  Hol- 
land the  husband  paid  the  money  at  the  day,  in  redemp- 
tion of  the  mortgage,  and  entered,  and  made  Anne  his 
wife  his  executrix,  who  entered,  and  then  Radford  took 
administration  of  the  goods  of  Elizabeth  the  wife  of  John 
f  lolland,  and  entered  upon  the  lessee,  upon  whom  the  said 
Judgment.        Aunc  rc-entercd,  and  made  the  lease  unto  Yong  the  plain- 
uf  Go  3M^b.  ^^^»  ^^^  entered  and  was  possessed  until  the  defendant 
Flo.  418.  Mo.    Radford  ejected  him.     And   it   was    adjudged    that  the 

M.  cont.   Co.  ^  . 

L.  46.b.  351.     plaintiff  should  recover  by  our  uniform  opinion.'      The 

Cro.  Car.  344.   judgment  was  pronounced  P.  12;  the  reason  was,  that 

3^'.  Pio.192.    though  the  lease  was  at  the  first  the  wife's,  and  that  the 

Dy^35K  f:90.   husband  was  possessed  in  her  right,  so  as  though  he  had 

c?^i?5^'  ^     purchased  the  fee  simple,  the  lease  had  not  been  extinct, 

yet  by  the  intermarriage  he  hath  full  power  to  alien  it : 

And  if  he  survive  his  wife,  he  is  to  enjoy  it,  against  her 

executors  or  administrators  ;  so  here,  when  he  survives, 

the  condition  survives  to  him,    and  restores  him  to  the 

lease  in  state,  as  it  should  have  been,  if  it  had  not  been 

aliened.     Like  to  the  case  of  35  Ass.  plac.  15.  where  the 
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[3  cf]  ®^  ^®  term,  tlie  law  will  preserve  it  for  the  wife.  Plowd.  418,  Brace- 
bridge  V.  Cook.  So  if  the  liu^band  grants  a  rent  charge  out  of  the 
term,  thq  wife  surviving  may  avoid  &q  charge  and  all  other  incum- 
brances, and  be  remitted  to  tLo  term,  which  the  coverture  does  not  di- 
vest out  of  her.  Plowd.  418.  ub.  sup. 

2d.  Of  the  wife^s  estate  in  such  terms  in  possession  en  auler  droit,  as 
executrix  or  administratrix. 

The  marriage  is  not,  in  law,  a  gill  to  the  husband  of  chattels  real,  or 
terms  for  years  of  the  wife,  in  her  posses£(i6n  en  outer  droit,  and  if  lie  sur- 
vives her,  they  will  go  to  the  administrator  de  bonis  non  of  the  testator 
or  intestate.    Co.  Lit  351.  a. 

In  Com.  Dig.  Baron  &.  Feme,  £.  2,  it  is  said  that  if  the  wife  had 
chattels  real  only  en  aiiter  droits  as  executrix  or  administratrix,  tlic  hus- 
band cannot  dispose  of  them,  and  Co.  Lit.  uh.  sup.  is  cited  as  autliority. 
But  Coke,  in  the  place  cited,  says  only  that  the  lata  maketh  no  eift  of 
them  to  the  husba^nd.  This  is  true,  and  yet  he  may  have  power,  during 
the  coverture,  to  d'lspose  of  them.  That  he  has  such  power  seems  to  be 
established  by  the  following  adjudged  cases.  Cro.  filiz.  279,  Loflus* 
case.  Here  a  woman,  administratrix  of  her  former  husband  who  was 
possessed  of  a  term  for  18  years,  and  of  another  term,  in  reversion,  in 
the  same  land  for  40  years,  married  J.  S.  who  let  it  to  J.  D.  for  20  years. 
This  was  held  to  be  a  valid  disposition  of  tlie  first  term  of  18  years  in 
possession,  and  that  his  executor  should  have  the  rent  In  Thrustout  v. 
Goppin,  3  Wilson,  277,  the  sole  question  was  whether  a  husband,  pos- 
sessed of  a  term  for  years  in  right  of  his  wife  as  executrix  of  her  for- 
mer husband,  had  power  to  grant  it?  and  the  whole  court  were  of 
opinion  that  he  had.  The  case  of  Arnold  v.  Bidgood,  Cro.  Ja.  318,  is 
also,  in  principle,  precisely  in  point,  and  is  so  cited  by  Lord  Ch.  Justice 
De  Grey,  in  Thrustout  v.  Coppin.  The  same  doctrine  seems  also  to  be 
recognized  in  1  Salk.  306,  Wankford  y.  Wankford,  and  in  Dyer,  183.  a. 
and  n.  57. 

In  the«a.ses  above  cited,  the  wife  was  possessed  of  the  term  as  ad- 
ministratrix or  executrix  of  her  former  husband,  and  the  editor  of  Co- 
myn,  in  tlic  next  sentence  to  that  above  cited,  says  that  in  such  case  the 
husband  may  dispose  of  it  But  it  is  believed  that  this  circumstance 
ean  make  no  difference  in  the  law ;  tliat  the  same  principle  which  gives 
the  husband  the  power  in  the  one  case  will  give  it  to  him  in  other  cases ; 
and  that  the  mistake  in  Com^  originated  in  a  misapprehension  of 
Cokeys  meaning.  In  1  Salk.  30(>,  the  doctrine  is  laid  down  generally, 
that  in  case  of  a  feme  covert  executrix,  the  husband  may  administer  and 
bind  the  wife,  though  she  refuses ;  and  a  power  to  administer  seems  to 
include,  necessarily,  the  incidental  power  tn  dispose  of  the  testator^s 
chattels.  In  Dyer  183.  a.  •^non.  the  case  rej>orted  is  of  a  woman  who 
was  possessed  of  a  term  as  executrix  of  her  former  husband  and  mar- 
ried B.,  who  submitted  the  title  and  interest  to  arbitration,  and  the  award 
was  against  him.  The  judgment  is  not  reported,  but  a  note  to  the  case 
says  Uiat  'the  arbitration  shall  bind  the  wife;  for  if  the  husband  had 
granted  over  the  term,  the  grant  would  bind  the  wife,  and  by  conse- 
quence the  submission  in  this  case,  being  for  the  title  and  interest  in  the 
term,  is  as  much  in  effect,  as  if  the  husband  had  granted  over  the  term, 
and  it  had  issued  from  him,  in  which  case  the  wife  had  been  barred 
without  doubt'  It  is,  therefore,  with  deference  to  the  high  authority  of 
Comyn,  submitted,  that  the  husband,  though  the  property  of  the  term  is 
not  vested  in  him,  has,  as  one  of  his  mantel  rights,  the  power  of  dis- 
posing of  it. 

3d.  Of  tlio  wife's  legal  estete  in  such  terms  f'n  action. 

The  intermarriage  is  a  qualified  gift  to  the  husband  of  the  wife's  chat- 
tels real  in  action,  or  of  which  she  was  dispossessed  at  the  time  of  the 
marriage.    If  he  reduces  them  into  poasession  during  the  coverture,  he 
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will  have  the  same  interest  in  them  and  power  over  them  as  if  they  had  rr>  -i 
been  in  her  actual  possession,  at  the  time  of  the  marriage :  But  if  he  ^  ^J 
dies  without  reducing  them  into  possession,  tlie  wife,  and  not  the  hus- 
band's representatives,  will  be  entitled  to  them.  Co.  Lit  331.  a.  and 
Butler's  note,  304.  2. 

4th.  Of  such  estates  in  contingency  or  possibility* 

As  to  the  wife's  contingent  or  possible  interests  in  terms  for  years, 
the  general  rule  is  that  the  husband  has  the  power,  during  the  cover- 
ture, to  dispose  of  them  for  his  own  benefit:  bat  if  he  makes  no  dispo- 
sition of  them  tliey  go  to  the  wife.  Ca  Lit  351.  a.  46.  b.  and  Butler's 
note,  304. 2.  But  if  her  interest  depends  on  a  contingency  that  cannot 
happen  during  the  husband's  life,  his  disposition  of  it  will  not  bar  the 
wife.  As  if  there  be  a  lease  to  husband  and  wife  for  their  lives  and 
aAerwards  to  the  executor  of  the  survivor,  the  husband  cannot  grant 
this  executory  interest;  because  during  the  coverture, the  wife  has  only 
a  possibility  and  no  vested  interest  1  Sedk.  326,  Gray  v.  Acton.  Co.  Lit 
and  Butler's  note  u6.  mp.  But  if  the  husband,  after  the  marriage,  pur- 
chase a  term  to  himself  and  wife  and  the  survivor  of  them  and  the  ex- 
ecutors of  the  survivor,  this  is  a  single  term,  a  vested  interest,  and  the 
husband  may  alien  it 

5th.  Of  the  wife's  equitable  estates  or  trusts  of  terms  for  years,  when 
limited  to  her  generally. 

The  husband  has  the  same  power  to  dispose  of  the  trusts  of  terms  for 
years  for  the  use  of  the  wife  generally,  which  he  has  to  dispose  of  such 
terms  when  granted  to  her  directly ;  and  he  is  entitled,  during  the  cover- 
ture, to  receive  the  rents  and  profits  of  them  to  his  own  use.  Com.  Dig. 
Baron  6l  Feme.  E.  2.  Chancery  2.  M.  9.  Bac.  Abr.  Baron  &,  Feme  C. 
2.  and  D..  Thus  if  a  term  is  granted  to  a  woman  who  afterwards  mar- 
ries; orif  B.  woman  with  the  consent  of  the  husband,  before  marriage, 
settles  a  term  in  trust  for  herself  and  afterwards  marries,  the  trust  will 
be  in  the  power  of  the  husband  and  he  may  dispose  of  it  So  if  the 
husband  himself  settles  a  term  for  years  in  trust  ror  his  wife,  he  may 
afterwards  dispose  of  it  and  bar  her.  And  if  the  wife,  with  the  consent 
of  the  husband,  before  marriage  settles  a  term  to  pay  the  debts  of  the 
husband  and  afterwards  in  trust  for  herself,  the  residue  will  be  in  the 
power  of  the  husband.  And  if  the  wife  be  entitled  to  a  trust  term  un- 
der her  father's  marriage  settlement,  and  her  father  gives  her  in  mar- 
riage, the  husband  may  dispose  of  that  trust  term  and  p];event  anything 
survivinj^  to  her.    Com.  Dig.  Chancery  2.  M.  9. 

But  ir  a  term  is  granted,  or  settled  by  the  husband,  for  the  jointure  of 
the  wife,  the  husband  cannot  dispose  of  it ;  and  if  it  is  settled,  after  mar- 
riage upon  the  wife  and  afterwards  upon  their  children,  though  he  may 
dispose  of  the  wife's  trust ;  he  cannot  dispose  6f  the  trusts  of  the  chil- 
dren. Com.  Dig.  ub,  mp»  If  a  woman,  seized  in  fee,  creates  a  term  for 
a  special  purpose,  Uio  term,  after  that  purpose  is  accomplished,  will  at- 
tend the  inheritance ;  as  if  it  is  in  trust  for  the  husband  for  life,  after- 
wards to  the  issue  of  the  marriage,  and  in  default  thereof  to  herself  for 
the  residue  of  the  term ;  the  husband  dies  without  issue,  and  the  wife 
takes  a  second  husband,  he  shall  not  have  the  term.  2  Wils«  329,  Good- 
right  V.  Sales. 

In  Butler's  notes  on  Co.  Lit  351.  a.  (note  3C4.  2.)  it  is  said  that  if 
baron  be  possessed  of  <  the  trust  of  a  term  in  right  ot  his  wife,  he  may 
dispose  or  it,  except  in  the  case  of  a  trust  term  where  the  trust  is  creaied  bjf 
herself  previous  to  the  marriage/  Why  this  exception  ?  No  reason  is 
perceived  why  the  trust  of  a  term  created  by  the  wife  herself,  before 
marriage,  should  differ  in  its  incidents,  from  a  trust  created  by  another ; 
and  in  several  of  the  cases  above  cited,  in  which  it  was  held  that  the 
trusts  were  in  the  power  of  the  husband,  they  were  created  by  the  wife 
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r3  /I  l>efore  marriage.  Perhaps  the  learned  annotator  may  have  founded  his 
*-  "^  -^  exception  on  Coke's  expression  (Co.  Lit  351.  a.)  where  he  says,  *  If  a 
woman  grant  a  term  to  her  own  use,  taketh  a  husband  and  dietli,  the 
husband  surviving  shall  not  have  this  trust,  but  the  administrator  of  the 
wife.'  This  is  unquestionably  true ;  but  there  is  a  ver^  obvious  dis- 
tinction between  the  power  of  disposing  of  the  trudt  dunng  the  cover- 
tare,  and  the  interest  and  property  in  it.  The  husband  has  the  power 
and  the  usufruct  during*  the  coverture,  as  one  of  his  marital  rights,  but 
the  interest  and  property  in  it,  if  not  disposed  of,  survive  to  the  wife. 
The  doctrine  of  Coke,  therefore,  does  not  support  the  doctrine  of  his 
annotator.  Neither  does  the  case  cited  by  Coke  furnish  any  ground 
for  the  exception  in  question.  In  that  case,  (Witham  v.  Waterhouse, 
Cro.  Eliz.  46(f».)  a  woman  who  had  the  trust  of  a  term  married  the  plain- 
tiff and  died.  The  defendant  took  administration  of  the  wife's  goods 
and  the  plaintiff  sued  him  in  chancery  to  have  the  term.  It  was  decreed 
by  all  the  justices  oj^  England,  that  neither  the  term  nor  the  use  apper- 
tained to  the  dlaintiffl  The  term  was  not  created  by  the  wife,  nor  did 
the  husband  oispose  of  it  during  the  coverture.  The  case,  therefore, 
has  no  bearing  on  the  question  now  under  consideration ;  and  it  is  be- 
lieved, notwithstanding  some  loose  dicta  found  in  the  old  books  to  the 
contrary,  that  the  trust  of  a  term  created  by  the  wife  herself  before 
marriage,  follows  the  general  rule,  and  may  be  disposed  of  by  the  hus- 
band during  the  coverture.    See  Newland  on  Contracts,  1%)  et  seq. 

It  has  been  before  stated  that  the  husband  is  entitled,  dnriug  the 
coverture,  to  the  rents  and  profits  derived  from  the  trust  to  his  own  use. 
By  the  case  of  the  Lady  Ci^mwell,  cited  in  the  margin  of  the  case  in 
the  text  to  which  this  note  is  appended,  it  also  appears  that  if  the  wife 
herself  receives  the  money  which  comes  of  the  trust  and  dies,  the  hus- 
band has  the  property ; — that  he  may  retain  the  money  in  his  marital 
right,  and  is  not  accountable  for  it  as  administrator  of  the  wife.     In 
Recvd's  Treatise  on  Domestic  Relations,  p.  25,  this  case  is  cited  and  the 
decision  is  there  said  to  be  different  from  the  doctrine  held  in  the  case 
of  Witham  v.  Waterhouse,  Cro.  Eliz.  446.    But  it  is  believed  that  the 
two  cases  are  perfectly  rcconcileable,  and  botli  good  law.    By  the  origi- 
nal report  of  the  former  case  (March.  44.  Sir  John  St  John's  case,)  the 
question  appears  to  have  been  whether  the  husband  was  entitled  to  the 
proceeds  and  avails  of  the  trust  received  during  the  coverture,  and  it 
waa  held  that  he  was.     In  the  latter  case  the  question  was  whether  he 
was  entitled  to  ttie  term  or  the  use  thereof  ajler  the  death  of  the  uyife, 
and  it  was  held  that  he  was  not     The  questions  therefore  were  entire- 
ly distinct  and  the  adjudications  consistent     Reeve  however  states  that 
in  tlie  case  of  the  Lady  Cromwelt,  she  received  the  rents,  let  out  a  part 
of  the  avails,  and  took  lands  and  other  securities ;  and  that  it  was  adjudged 
that  the  husband  held  such  terms  and  their  avails  in  his  ovyn  right  as 
husband  and  not  as  administrator.     These   facts  do  not  appear  in  the 
report  of  the  case  in  March,  and  no  rejiort  of  the  case  is  found  as  cited 
by  Reeve.    If  his  statement  of  the  case  be  correct,  and  by  the  phrase, 
such  terms,  is  to  be  understood  terms  in  the  lands  which  she  had  taken 
08  security  for  the  money  received  from  the  trusts  and  let  out,  then  this 
case,  as  stated  by  Reeve,  docs  not  impugn  the  doctrine  of  the  case  in 
Croke :     But  if  the  phrase  relates  to  the  trusts  of  the  term  settled  before 
marriage,  then  this  case  is  not  only  inconsistent  with  that  of  Witham  v. 
Waterhouse,  but  is  also  opposed  to  the  doctrine  of  Coke,  and  to  the  gen- 
eral current  of  authorities. 
6th.  Of  trusts  of  terms  for  the  wife's  separate  use. 
If  a  term,  or  other  personal  estate  is  given  in  trust  for  the  wife's 
separate  use^  the  husband  has  no  beneficial  interest  in  it  or  power  over 
it.    The  wife,  as  to  such  estate,  is  considered  as  a  feme  sole,  and  may 
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dispose  of  it,  and  of  the  income  and  profits  of  it.  And  if  knd  is  settled  1*3  a>1 
after  marriage  for  the  separate  maintenance  of  the  wife,  who,  out  of  the  "-  -^ 
profiia,  saves  money,  puts  it  out  at  interest  in  the  name  of  a  trustee,  dis- 
poses of  it  by  will  and  dies ;  her  husband  shall  not  have  it.  But  if  a 
term  is,  before  marriage,  settled  with  the  assent  of  the  husband,  in  trus- 
tees for  the  sole  disoosition  of  the  wife,  without  her  husband ;  and  she 
pejmitB  her  husband  to  receive  the  rents  during  his  life,  his  executor 
shall  not  account  to  her  for  the  profits.    Ck>m.  Dig.  Chancery.  2.  M.  9. 
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Upon  eviction  of  a  freehold,  no  action  of  covenant  lies  upon  the  warrantj  ;  but  if 
the  eviction  be  by  lease  for  yean,  not  defeating  the  freehold  but  only  interrupt- 
ing the  posseasion  for  a  certain  term,  the  party  may  have  covenant,  [vide  post 
p.t8.] 

'  Amy  PlNCOMBE  and  others  PlaintifTs  brought  an  action  Devon, 
of  covenant   against  John   Rudge,   and   declared,   that 
Rudge,  the  defendant,  by  his  indenture  dated  30  Octobris,  iut.'D4i.*Ban. 
32  Eliz.  did  demise  unto  them  all  his  lands  in  South  ^e^  cw' 
Molton,  in  the  tenure  of  J.  S.  by  these  words,    l>edt/,  ***'^*'- "••'■^• 
cancessii^   demisit  et  cof^firmavU    unto  the   said  plain- 
tiffs, Hahend.  et  Tenend.  for  their  lives,  rendering  thirty 
pounds  a  year  rent,  with  this  express  clause  of  warranty  AcUonof  Cov- 
following,  And  the  said  John  Rudge,  and  his  heirs,  all  t1JJJi„7*^rei 
the  said  premises  unto  the  said  Amy,  &c.  against  all  iRoi.  Rep.sd. 
persons  claiming  by,  from,  or  under  the   said  John,  his  ^\-  Yei.  139. 
nncestoTs  or  heirs,  shall  and  will  warrant,  acquit,  and  de-  Ron..m  Abr. 
fend,  during  the  term  aforesaid.     This  was  a  grant  of  the  co.  L.°378.*b. ' 
reversion  upon  an  estate  for  life,  made  to  one  John  Pin-  auion'uL^Br. 
combe  and  others,  in  the  15th  of  the  Queen,  by  the  same  ^<*^cnt.  23. 
John  Rudge,  who  did  attorn  to  the  grant  to  Amy  and 
others.     And  the  same  John  Rudge,  in  the  30th  year  of 
the  Queen,  had  demised  the  premises  unto  one  William 
Hunt  for  term  of  years,  to  begin  after  the  death  of  the 
said  John  Pincombe  and  others.      After  all  this,  John 
Pincombe  the  last  tenant  for  life  died  :    Amy  Pincombe, 
and   the  other  grantees  of  the   reversion  entered,  upon         [4] 
whom  William  Hunt  the  Lessee  entered,  whereupon  they 
brought  their  action  of  covenant  against  John  Rudge, 
and  laid  their  damage  to  two  hundred  pounds  ;  where- 
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Upon  the  defendant   pleaded  in  bar,  that  the   plaintiiT 
had  formerly  brought  a  warraniia  cbarta  against  him 
upon  the  warranty  aforesaid  for  the  same  lands,  and  that 
it  was  yet  hanging,  mnd  undetermined ;  whereupon  the 
plaintiff  demurred  in  law,  and  judgment  given  for  him, 
and  damages  and  costs  twentyeight  pounds  six  shillings 
eight  pence  ;'  whereupon  Rudge  brought  a  writ  of  error 
in  the  Exchequer  Chamber,    and  the  only  question  was, 
whether  upon  this  clause  of  warranty  real  annexed  unto 
a  freehold,  an   action  of  covenant  to  recover  damages 
Error  Quei-      could  be  grounded.     And  it  was  agreed  by  all  the  Judges 
Co"  L.  389.  a.  *  lu  the  Exchequer  Chamber,  that  this  action  of  covenant 
« 'E!\^.*b.*    w*''  '>®  9  because  that  though  the  warranty  was  annexed 
?'  b  16^'  ^'      ^^  ^  freehold,  yet  the  breach  and  impeaching  was  not  of 
a  freehold,  but  of  a  chattel  (that  is  to  say)  of  a  lease  for 
years,  for  which  there  could  neither  be  a  voucher,  re- 
butter, nor  ioarrantia  chartm^  so  that  though  there  had 
been  a  judgment  in  the  xoarrantia  chartcB  in  this  case, 
yet  neither  upon  entry,  nor  upon  recovery  in  efeci.  fimue 
upon  this  lease,  there  could  be  neither  voucher,  nor  re- 
butter, nor  value  upon  the  warrantia  charta;  and  there- 
fore a  real  warranty  is  a  covenant*  real,  when  the   free- 
hold is  brought  in  question.      But  when  a  lease  is  in 
question,  or  any  other  loss,  that  doth  not  draw  away  the 
freehold,  it  may  be  used  as  a  personal  covenant,  where- 
upon damages  may  be  recovered  ;  so  it  is  both  a  real  and 
personal  cov€hant  to  several  ends  and  respects.     And  so 
it  was  adjudged  for  the  defendant  upon  the  writ  of  error. 
Judgment  in     But  another  error  was  assigned,  that  there  was  no  aver- 
o^  error.  2  Cr.  mcut  that  there  were  any  lands  in  S.  in  the  tenure  of  J.  S. 
^^'  It  was  answered,  that  it  appeared  sufficiently  that  there 

were  s<Hne :  And  that  the  declaration  said  that  he  did 
demise,  and  that  the  tenant  for  life  was  seized,  and  that 
Hunt  entered  ;  and  flo  of  the  other  entries.  By  all  which 
it  appears  that  there  was  some  land  :  And  if  there  were 
any  land  it  is  well  enough,  though  it  be  not  certain  what, 
or  how  much,  because  there  was  no  land  to  be  recovered. 
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but  damages  only ;  and  the  assessing  of  damages  proves        [4  6] 
also  that  there  were  some  lands.  (1) 

(1)  It  will  be  perceived  that  the  breach  of  the  covenant  of  warranty 
nssigned  in  this  case  was  merely  of  an  antecedent  lease ^br  yeart,  cre- 
atedby  the  warrantor,  under  ivhich  the  leasee  entered ;  and  therefore  the 
demandants  were  not  ousted  of  the  frtehM  for  life  granted  to  them  and 
to  which  the  warranty  was  annoxecL  And  the  opinion  of  the  court  pro- 
ceeded upon  this  ground.  But  it  may  be  inferred  that  if  there  had  been 
an  cvicUon  of  the  whole  freehold  estate  by  a  superior  title,  then  the 
covenant  would  have  been  held  a  real  covenant  by  the  court,  upon  which 
there  could  be  no  permmal  remedy. 

Chief  Justice  Parsons,  in  Marston  v.  Hobbs,  (2  Mass.  438,)  an  d  in 
Gore  V.  Brazier,  (3  Mass.  R.  523,  545,)  expressed  an  opinion,  as  the  pro- 
fesaion  have  generally  understood  it,  that  the  law  of  England  had  been 
altered  in  this  particular,  so  that  covenant  would  lie  upon  such  a  war- 
ranty where  there  was  an  eviction  of  the  freehold.  His  language  in 
the  latter  case,  is,  *  And  it  is  certain  that  before  the  emigration  o?  our 
ancestors,  t|ie  tenant,  on  being  lawfully  ousted  by  a  title  paramount, 
might  maintain  ( 
nant  of  warranty 
and2Brownl. 

&c.  of  Norwich,  reported  in  1  Brownl.  R.  21,  and  2  Brownl.  R.  158, 
el  seq.    But  the  case  there  was,  that  the  Dean  dtc.  of  Norwich  convey- 
ed a  freehold  estate  to  the  plaintiff  for  three  lives,  and  covenanted  with 
the  plaimiff  ^  to  aapnt  and  save  harmUsM  the  lessee  and  premises  during 
the  temu'    The  breach  assigned  was  an  antecedent  lease  for  years  made 
by  the  Dean  Slc.  of  Norwich,  under  Which  an  entry  was  made  and  the 
plaintiff  disturbed.     So  that  the  case  was  not  different  from  that  of 
Pincombe  v.  Rudge,  and  the  freehold  itself  was  not  brought  in  question. 
And  besides,  the  covenant  was  not  of  warranty,  but  to  ^^cquU  and  save 
harmless.^    The  principal  points  there  argued  were,  whcUier  the  lease 
to  the  plaintiff  vnjs  not  void  ;  and  if  void,  whether  the  covenant  did  not 
fall  with  it,  so  that  no  action  would  lie  for  the  breach.     The  court  de- 
cided in  favor  of  the  plaintiff.     But  no  question  was  argued  at  the  bar, 
whether  a  personal  action  would  lie  on  a  covenant  of  warranty  annex- 
ed to  a  freehold,  and  where  the  eviction  was  of  the  freehold.     Nor  does 
the  court  appear  to  have  decided  any  such  point    Lord  Coke,  in  deliv- 
ering his  opinion,  used  language  which,  it  is  possible,  may  have  led 
Chief  Justice  Parsons  to  the  conclusion  already  stated,  though  it  cer- 
tainly does  not  justify  it  if  he  meant  to  ailirm  that  covenant  would  lie 
where  the  eviction  was  of*  the  freehold.     Lord  Coke  said,  (in  answer  to 
an  argument  at  the  bar,  taking  a  distinction  between  covenant  in  law 
and  covenant  in  deed,) '  covenant  in  law  extends  to  lawful  evictions,  and 
to  estate  in  being,  and  not  where  an  estate  is  determiued ;  as  if  lessee 
for  life  make  a  leaae  for  years  and  dies,  the  lessee  shall  not  have  an  ac- 
tion of  covenant  upon  covenant  in  law,  as  it  is  agreed  in  9  Eliz.  Dyer, 
and  •&  Hen.  6.    So  also,  he  supposed,  to  express  real  covenants,  which 
extend  to  freehold  or  inheritaneey  as  *■  warrant  and  defend,'  upon  which  a 
man  eannoi  have  an  action^  if  he  be  not  ousted  bu  one  whidi  hoik  titUy  and 
as  in  3  Edw.  3.  7.  and  21.     A  man  makes  a  feoffment  vnth  warranty, 
nonjeoffavii  is  a  good  plea ;  for  if  the  feoffment  be  avoided,  the  tcorranty. 
also  is  avnded,  for  that  depends  upon  the  feofiment.   But  if  a  man  make 
a  lease  for  years,  and  covenant  that  he  will  warrant  and  defend  Uio  title 
to  the  lessee,  if  the  lessee  be  ousted  by  one  which  hath  title,  or  ttnthotU 
title,  he  may  have  an  action  of  covenant ;  for  the  lessor  hath  the  evi- 
dences and  ought  to  defend  the  possession  of  his  lessee,  and  the  right 
also ;  and  damages  only  are  to  be  recovered ;  and  so  is  the  difference 
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1       iw<iF»N«  m  kam  uU  I'dfa  ^mrt,  though  that  the  words  of  the  covedftnt 
P  ^J       j,^  u  j;  ^in^/    -phe  »-vstT  «onl»  in  this  quotation  which  admit  of  the  slight- 
iMt  Aofi^  axtv  *«o  i^\  h^  supposed,  to  express  real  covenants  which  ex- 
tnnii  U"^  frwls'^  ^  inheritance,  as  warrant  and  defend,  upon  which  a 
mmi  ymwrf  ikMv  fls  «rli<pii,  if  he  be  not  ousted  by  one  which  hath  title/ 
Bm  Ijtti^  C<^  ^^  refers  to  the  position  in  the  antecedent  sentence, 
that  «Nny«aai*  i*  ^^  extend  only  to  lawful  evictions,  and  he  affirms  the 
mmr  »  r.>  Aiy****  real  covewintSy  as  covenants  of  warranty,  that  the 
AiH<vr  Mwf  ^e  by  tiile.    And  afterwards  he  notes  the  difference  between 
Kvh  a  ovnYoant  annexed  to  a  lease  for  yearBj  and  to  the  freehM,  admit- 
ting that  in  the  former  case  an  action  lies  upon  an  ouster  taiih  or  tnthoui 
Mie.    And  the  case  he  puts,  of  the  plea  or  non  feqffavit  to  a  feoffment 
w  ilh  warranty,  shows  that  he  deemed  a  covenant  of  warranty  annexed 
H»  a  tVoffinent  avoided  if  tfie  feoffment  was  avoided.    How  could  this 
W.  if  the  covenant  were  persmud  and  a  personal  remedy  lay  ?     The 
words  ^upon  which  a  man  cannot  have  an  action,  if  &c.,'  it  may  be  said, 
imply  that  he  may  maintain  a  personal  action  upon  such  covenant,  if  the 
ouster  be  by  title.     That  is  true  if  tlio  ouster  be  by  a  lessee  for  ytar$ 
and  not  an  ouster  of  the  frtehM^  as  the  above  case  of  Pincombe  v. 
Rudgfe,  and  this  very  case  m  2  Brownl.  158,  show.    And  ia  many  cases 
the  party  may  have  a  writ  of  tiMirran/ia  chariot  (which  is  an  action)  upon 
his  warranty,  upon  which  he  may  recover  a  recompense  in  value  to  the 
extent  of  the  freehold.    The  language  of  Lord  Coke  is  therefore  per- 
fectly satisfied,  without  any  such  interpretation  as  that  which  would  sup- 
pose him  to  give  a  solemn  opinion  upon  a  point  not  argued,  and  not 
before  him  for  judgment. 

But  if  the  dtctunCof  Lord  Coke  bo  otherwise,  it  cannot  be  admitted  to 
stand  against  the  case  of  Pincombe  v.  Rudge.  The  case  in  Brownlowe 
was  decided  in  the  10th  year  of  James  the  first,  1613,  and  that  of  Pin- 
combe V.  Rudge  was  finailly  decided  in  the  Exchequer  Chamber  by  all 
the  judges  in  the  next  year  afterwards,  11  Jac.  I.  If  therefore  there  is 
any  discrepancyr  between  them,  the  principle  established  in  the  latter 
case  by  all  the  Judges  must  be  admitted  to  constitute  the  law  of  Eng- 
land on  this  subject  And  there  is  no  later  case  which  has,  in  any  de- 
gree, shaken  its  authority,  and  none  is  known  which  supports  the  po- 
sition of  Chief  Justice  Parsons,  if  it  goes  to  the  case  of  an  eviction  of 
the  freehold.  See  Bac.  Abr.  Covenant  C .  Com.  Dig.  Garranty.  K.  1. 2.  3. 
1  Mass.  R.  466,  Emerson  v.  Minot. 

The  case  of  Pincombe  v.  Rud^e  is  also  reported  in  Noy's  Rep.  131, 
and  Yelv.  Rep.  139,  and  in  both  it  appears  that  the  court  held,  that  if 
there  liad  been  an  ouster  of  the  freehold,  no  personal  action  of  covenant 
would  have  lain  for  the  plaintiff. 

After  all,  the  dictum  of  Chief  Justice  Parsons  may  have  been  under- 
stood, as  to  the  law  of  England,  more  broadly  than  he  intended,  and 
it  is  somewhat  remarkable  that  the  present  case  did  not  attract  his  no- 
tice more  pointedly,  as  it  was  cited  in  the  case  of  Gore  v.  Brazier. 

The  practice  in  England  now  is,  to  introduce  express  covenants  for 
quiet  enjoyment ;  for  further  assurance  ;  that  the  estate  is  free  from  in- 
cumbrances, and  that  the  grantor  is  seized  in  fee,  &c.  for  breach  of 
which  personal  actions  may  be  maintained ;  4  M.  d&  S.  53,  Kingdon  v. 
Nottle.  Id.  188,  Jones  v.  King.  5  Taunt  418.  S.  C.  See  also  2  Saubd. 
181  a.  n.  10.  Com.  R.  180,  Hammond  v.  Hm.  And  in  the  United  States, 
it  ia  believed  that  the  remedy  for  a  breach  of  the  covenant  of  warranty 
annexed  to  a  freehold,  has  luways  been  pursued  by  a  personal  action. 
3  Mass.  438,  Marston  v.  Hobbs»  1  Bay  19,  Liber  v.  Parsons.  3  Mass. 
523,  Gore  v.  Brazier.  I  Hen.  &  Mun.  201,  Lowther  v.  Commonwealth. 
8  Johos.  1»  Greenby  &.  al.  v.  Wilcocks,   7  Johns.  258,  Kent  v.  Welch. 
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[4   e]        right  to  convey.  Sugd.  Vend.  &  Purch.  404. 406.    Generally,  however, 
if  a  man  be  seized  in  fee,  he  has  good  right  to  convey. 

The  covenants  of  seizin  in  fee  and  of  good  right  to  conve/,  when  the 
ffrantor  has  no  right,  are  broken  immediately  on  the  execution  of  the 
deed  containing  them ;  but  if  the  grantor  be  in  fact  seized,  though  it  bo 
by  his  own  disseizin,  or  under  a  former  disseizor,  or  by  a  defeasible  title, 
or  there  be  an  outstanding  mortgage,  or  attachment,  or  judgment  bind- 
ing the  land,  these  covenants  are  not  broken.  The  exclusive  possession 
oi  the  grantor,  claiming  the  same  in  fee  simple,  is  sufficient  to  satisfy 
these  covenants.  2  Mass.  4dS),  Marston  v.  liobbs.  4  Mass.  108,  Cas- 
well V.  WendelL  Id.  6*27,  Prescott  v.  Tnieman.  Id.  441,  Twamblcy  v. 
Henley.  Id.  408,  Bearce  v.  Jackson.  2  Johns.  1,  Greenby  v.  Wilcocks. 
4  Johns.  752,  Hamilton  v.  Wilson.  7  Johns.  376,  Sedgwick  v.  HoUenback. 
14  Johns.  248,  Abbot  V.  Allen.  16  Johns.  254,  Stannard  v.  Eldridge. 
It  is  not  a  breach  of  these  covenants  that  the  land  conveyed  contains  a 
less  number  of  acres  than  it  is  described  as  containing  in  the  deed  ;  2 
Johns.  37,  Mann  v.  Pearson ;  but  if  the  grantor  is  not  seized  in  fee  of 
the  whole  land  conveyed,  but  other  persons  are  seized  of  an  undivided 
part,  the  covenant  of  seizin  is  broken.  7  Johns.  376,  Sedgwick  v.  Hol- 
lenlHLck.  In  an  action  for  a  breach  of  this  covenant,  the  rights  of  the 
parties  must  be  determined  according  to  the  existence  ana  extent  of 
those  rights  when  the  action  was  commenced,  and  the  vendor  cannot 
shelter  himself  under  a  title  acquired  subsequently  to  bringing  the  ac- 
tion. 7  Johns.  49f  Morris  v.  Phelps.  It  is  no  breach  of  these  covenants 
that  part  of  the  land  was  a  public  highway  and  was  used  as  such ;  a 
public  highway  being  a  mere  easement,  and  the  seizin  and  right  to  con- 
vey still  continues  in  the  owner  of  the  land  over  which  the  way  is  laid 
out    15  Johns.  483,  Whitbeck  v.  Cook. 

The  covenant  against  incumbrances  is  broken  by  any  subsisting  in- 
cumbrance, without  an  eviction  or  any  actual  disturbance  of  the  posses- 
sion. Every  right  to,  or  interest  in  the  land  granted,  to  the  dimmution 
of  the  value  of  the  land,  but  consistent  with  the  passing  of  the  fee  of  it 
by  the  conveyance,  will  be  deemed  in  law  an  mcumbrance.  Thus  a 
paramount  title  in  a  third  person,  or  a  public  or  town  way  over,  or  ease- 
ment of  anj  kind  in  the  land  conveyea,  or  a  mortgage  or  right  of  dower, 
or  outstanding  judgment  or  attachment  binding  the  land,  is  an  incum- 
brance within  the  meaning  of  this  covenant.  4  Mass.  627,  Prescott  v. 
Trueman.  2  Mass.  97,  Kellog  v.  Ingersoll.  13  Johns.  105,  Ilall  v.  Dean. 
14  Mass.  143,  Barrett  v.  Porter.  2Wheat  46,  Duvall  v.  Craig.  So  a 
quit-rent  incident  to  the  tenure  of  the  land  is  an  incumbrance.  Com.  R. 
180,  Hammond  v.  HilL 

A  covenant  by  a  grantor  to  make  such  further  and  other  reasonable 
assurances  &c.,  as  By  the  grantee  or  his  counsel  siiall  be  reasonably 
devised  &c.,  is  not  broken  until  the  grantee  or  his  counsel  shall  have 
devised  the  further  assurance  and  given  notice  of  it  to  the  grantor,  spe- 
cifying the  particular  kind  of  assurance  ;  or  tendered  the  assurance  to 
the  grantor  and  allowed  him  a  reasonable  time  to  consider  of  it  before 
bringing  his  suit ;  and  such  assurance  must  be  reammMy  devised,  and 
not  difiering  from  the  nature  and  purport  of  the  original  bargain.  9 
Johns.  336,  Miller  v.  Parsons.  Cro.  El.  p,  Bonnet's  case.  But  in  the 
case  last  cited  it  is  said  by  Anderson  C.  J.  '  that  if  the  covenant  be  to 
make  such  assurance  as  the*grantee*8  counsel  shall  devise,  and  the 
grantee  himself  devise  it,  the  grantor  is  not  bound  to  execute  it,  and 
that,  in  such  case,  candUum  rum  dedii  adtnsamentum  is  a  good  plea.* 
The  same  doctrine  is  also  held  in  Rosweirs  case,  5  Co.  R.  20;  though 
the  contrary  doctrine  seems  to  have  been  afterwards  held  in  the  case 
ofClifton  V.  Gybbon.  Cro.  El.  465.  If  the  grantor  covenant  to  give 
such  assarance  as  J.  6,  shall  devise,  he  must  take  notice  of  the  assur- 
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.leril;  becuike  aceTtuspenon , 

it  be  such  UBunnce  u  the  gnntee'i  counsel  ■IikII  devwe,  the 


ance  devued  at  hia  peril ;  becuike  a.  eettua  penon  ii  appointed  to  do  it ;         fa  /I 
but  if  it  be  such  ueutance  u  the  gnntee'i  counsel  ■IikII  devi«,  the         l^Ji 


fnntee  must  give  no^e.becaiiM  the  Brantor  cannot  lAke  notice  who  ii 
me  grantee's  counsel.  Ptr.  AnderBon  C.  J.  Cro.  El.  07,  Cole's  esse.  If 
the  coveauit  be  to  make  such  assurance  as  the  counsel  of  the  grantee 
sisU  advise,  it  is  sufficieut  if  the  counsel  give  notice  In  the  grantee,  and 
the  grantee  to  tlie  grantor ;  Mteut  if  the  words  were  '  such  asauraoce  as 
the  counMl  of  the  gntntee  shall  advise  the  crantor.'  Cro.  £1.  2UB,  Staf- 
ford *.  Bottome.  A  covenant  to  do  all  lawful  and  reaaonable  acts  Ac, 
for  the  fntther  aasuiaDce  &,c.,  includes  levying  a  fine,  if  that  be  neces- 
sary, though  not  named,  and  the  salisfyiBg  of  judgments  and  removal 
of  other  incnmbraneee.   5  TauoL  418,  King  v.  Jones.    See  further  as  to 


for  further  assurance,  Coin.  Dig.  CoTidition,  (H.) 
Covenants  contained  in  a  deed  transferring  real,  estate,  and  intended 
lor  the  benefit  of  the  covenantee  as  owner  of  the  estate,  either  by  for- 
tiljing  or  securing  his  title,  or  securing  a  compensation  if  the  title  prove 
defective  or  the  estate  incumbered,  are  said  to  be  amuxtd  (o  lAc  ettaie, 
and  tfaey  paaa  with  it  to  the  assigneea  or  heirs  of  the  covenantee.  If 
such  covenant  be  broken  after  assigmnent,  the  aaognee  of  the  eetate 
may  maintain  an  action  in  bis  own  name  for  auch  brescli.  Covemnta  of 
this  kind  are  muniments  which  fortify  and  defend  the  property  about 
whieb  they  ue  conversant.  Being  made  with  the  owner  of  the  land  «■ 
mch,  any^  one  miataininff  that  character  and  cUiming  through  the  cov- 
enantee, is  entitled  to  the  benefit  of  them.  Accordingly  a  second,  third. 
Ice,  vendee  of  the  land  mar  sue  for  a  breach  of  them,  though  assigns 
were  not  namvd  in  the  deed.  Co.  LiL  385.  a.  Com.  Dig.  Covenant.  B. 
(3.)  The  general  rule  upon  this  subject  is,  that  if  the  land  to  which  the 
covensnta  are  amtezed  is  aaaigned  liefore  the  covenants  are  broken,  the 
assignee  only  can  maintain  an  action  to  recover  damages  for  auch  breach ; 
but  if  the  aaaignar  ia  bound  to  indemnify  the  assignee  against  such 
breach,  then  Uie  assignor  may  maintain  such  action.  14  Jcdins.  89,  Kane 
V.  Saneer.  3  Haaa.  iSS,  Bickford  y.  Page.  7  Mass.  444,  NUes  v.  Saw- 
telL  But  if  the  covenauta  are  broken  before  the  uHignmeDt,  the  action 
must  be  b^Kwght  by  the  original  covenantee  alone,  jit  Mass.  304,  Wy- 
man  V.  Ballad.   Cro.  El.  863,  Lewis  v.  Ridge, 

Upon  Ihia  principle  it  has  been  held, in  New  York  and  Msissii  liiisiiTIs, 
ttaatfbr  a  breach  of  thecovenanta  of  seizin  and  of  right  toconvey,  which 
are  broken,  if  at  all,  at  the  instant  when  made,  no  action  can  be  main- 
tained by  the  assignee  of  the  rraotee  against  the  srantor.  In  the  case 
of  Bickford  t.  Page,  3  Mass.  455,  the  action  waaltrought,  upon  a  cov- 
enant of  ri|;ht  to  convey,  by  the  originsl  grantee  against  his  grantor,  af- 
ter an  assignment  by  the  grantee  to  a  third  person.  The  court  ruled 
that  the  action  was  well  brought;  that  the  covenant,  having  been  bro- 
ken immediately  on  the  execution  of  the  original  deed  and  before  the 
assignment,  was  then  a  mere  choti  in  action  not  assignable ;  and  that  it 
could  not  pass  by  the  assignment,  because,  no  estate  passing  to  the  plain- 
tiff by  the  defendant's  deed,  there  was  no  land  to  which  the  covenant 
could  be  annexed,  so  as  to  pass  to  the  assigDoe.  The  action  of  Green- 
by  V.  Wilcocks,  2  Johns.  1,  was  brought  by  the  assignee  of  the  grantee 
■  against  the  grantor,  on  tiie  covenant  of  seizin ;  and  the  court  ruled  that 
this  covenuit,  being  broken  the  instant  it  was  made,  could  not  be  dis- 
tinguished from  an  ordinary  chote  in  ocfion  which  is  incspable  of  as- 
signment; that  as  there  was  no  land  of  which  the  grantor  wax  seiied, 
the  covenant  was  a  naked  one,  uncoupled  with  a  right  to  the  soil ;  and 
therefore  that  the  action  could  not  be  maintained.  Bo  in  the  esse  of 
Hamilton  v.  Wilson,  4  Johns.  72,  which  was  brought  by  the  heir  of  the 
grantee  against  the  nantor  on  a  covenant  of  seizin,  the  court  held  that 
the  right  of  action  did  not  descend  to  the  heir,  because  no  estate  passed 
by  the  deed  to  the  ancestor,  and  so  none  could  descend  to  the  heir ;  that 
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r4  irl        ^^  Tnghi  of  the  ancestor  was  a  oere  ri^t  of  action  for  a  breach  -pf  the 
"-    ^-'         covenant  in  his  life  time,  which,  upon  his  death,  belonged  exclnslvely  to 
his  personal  representatives.   See  also  3  Lev.  26,  Lucy  v.  Levingtmi. 
Cro.  EMz.  663,  Lewis  v.  Ridge.    4  B.  &,  P.  158,  Andrew  v.  Pearce. 

But  according  to  some  recent  decisions,  a  different  doctrine  seems 
now  to  prevail  in  England.  Thus  where  the  executrix  of  the  firrantee 
brought  an  action  of  covenant  broken  against  the  ffrantor  on  the  cov- 
enant of  seizin,  it  was  decided  that  the  action  could  not  be  maintained 
without  showing  some  special  damage  to  the  testator  in  his  life  time ; 
but  that  the  right  to  sue  on  such  a  covenant  devolved,  with  the  estate, 
to  the  heir,  or  passed  with  it  ft)  the  assignee.  1  M.  &  S.  355,  Kingdon 
V.  Notde.  Accordingly  an  action  was  afterwards  brought  by  the  de- 
visee upon  the  same  covenant,  and  the  court  held  that  such  covenant 
runs  with. the  land  ;  that  though  broken  in  the  life  time  of  the  testator, 
it  is  also  a  contiiuiing  breach  m  the  time  of  the  devisee,  and  that  the 
action  was  well  brooght    4  M.  d&  S.  53,  Kingdon  v.  Nottle. 

Though  the  covenant  againsi  ineumbranees  mav  also  be  broken  a^ 
the  time  when  it  is  made,  yet,  as  the  estate  passes,  the  covenant  is  an- 
nexed to  it  and  Msses  with  it  to  the  assignee.  The  breach,  therefore, 
is  a  continuing  breach,  and  the  assignee  may  sue,  if  the  original  grantee 
has  not,  and  if  the  incumbrance  was  not  removed  in  his  time.  The  gran- 
tee or  assignee  is  not  bound  to  wait  until  he  is  evicted,  but  may  satisfy 
the  incumbrance,  and  then  Tesort  to  his  action  on  the  covenant.  17  Mass. 
586,  Sprague  v.  Baker.  7  Johns.  358,  Delavergne  v.  Norris.  16  Johns. 
254,  Stannard  v.  Eldridffe. 

■So  the  covenants  for  ^r<i^  as$uranct^for  ifaui  enjoyment,  and  oftoar- 
ranty  pass  with  the  land,  and  the  heir  or  assignee  may  sue  for  a  breach 
•f  tnem  in  his  own  time,  or  for  a  prior  breach  if  the  damages  do  not  ac- 
crue until  his  time.  Thus  upon  a  covenant  with  the  grantee,  his  heirs 
and  assigns  for  further  assurance  on  request,  and  a  request  made  by  the 

frantee,  in  his  lifetime,  to  levy  a  fine,  which  the  gmntor  neglected  to 
o;  the  grante&not  being  evicted  in  his  life  time,  but  the  heir  being 
evicted  afterwards,  the  heir  may  maintain  the  action  upon  this  request 
of  his  ancestor  and  refusal  of  the  grantor,  though  the  breach  occurred 
in  the  ancestor's  lifetime ;  because  the  ultimate  damage  did  not  accrue 
in  the  ancestor's  time.  5  Taunt  418,  King  v.  Jones.  See  also  Sprague 
V.  Baker,  17  Mass.  506,  &c.  Com.  Dig.  Ck>venant  B.  2.  3.  4  M.  &  S. 
53,  Kingdon  v.  Nottle. 

Ai  tutigning  the  breat^ies  in  actions  of  covenant  broken,  the  general 
rule  is  that  the  breaches  may  be  asngned  by  negativing  the  words  of  the 
covenant;  but  when  afoch  £»eneral  assi^ment  does  not  necessarily 
amount  to  a  breach,  then  the  oreach  must  be  specially  assigned.  There- 
fere  in  an  action  on  the  covenants  of  seizin  and  of  right  to  convey,  it  is 
sufiicient  to  allege  the  breach  by  negativing  the  words  of  the  covenants. 
9  Co.  60,  Bradshaw's  case.  Cro.  Jac.  304.  S.  C.  2  Show.  460,  Lanca- 
shire V.  Glover.  2  Saund.  181  b.  n.  (10.)  Cro.  Jac.  369,  Muscat  v.  Bal- 
let T.  Raym.  14,  Glinister  v.  Audley.  4  Cranch.  421 ,  Pollard  v.  D wight 
2  Mass.  433,  Marston  v.  Hobbs.  2  Johns.  1,  Grecnby  v.  Wilcocks.  7 
Johns.  376,  Sedgwick  v.  Hollenback.  4  Dall.  436,  Bender  v.  Fromber- 
yer.  14  Johns.  248,  Abbot  v.  Allen.  But  on  the  covenants  for  quiet  en- 
joyment, for  further  assurance,  against  incumbrances,  and  of  warranty, 
the  particulars  of  the  breach  relied  upon  must  be  specially  alleged,  be- 
cause the  grantor  does  not  covenant  against  all  possible  incumbrances, 
interruptions,  disturbances,  or  claims  and  ousters  whatsoever.  8  Co.  89, 
Fraunces' case.  2  Mass.  437,  Marston  v.  Hobbs.  4  Mass.  628,  Prescott 
V.  Trueman.  7  Johns.  376,  Sedgwick  v.  Hollenback.  Com.  R.  228, 
^^mm.  3  Chit  331. 
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Thus  in  an  action  on  the  covenant  of  tMiiTafi<y,or  for  quiet  enjoymeni,  {4  h] 
the  plaintiff  must  state,  in  some  special  manner,  an  eviction  or  disturb- 
ance  of  the  possession  of  the  plaintiff,  and  if  the  eviction  or  disturbance 
was  by  a  stranger,  tliat  the  person  evicting  had  a  lawful  right  before  or  ai 
the  time  of  H^  grant.  3  Saund.  181.  n.  (10.)  3  Johns.  471,  Waldron  v. 
ATCarty.  PoH.  12,  Holden  v.  Taylor.  4  T.  R.  617,  Poster  v.  Pierson. 
8  T.  R.  281,  Hodgson  v.  E.  I.  Company.  2  Johns.  1,  Greenby  v.  Wil- 
cocfcs.  2  Johns.  395,  Folliard  v.  Wallace.  7  Johns.  258,  Kent  v.  Welcbt 
2  Mass.  433,  Marston  v.  Ilobbs.  11  Johns.  122,  Vanderkarr  ▼.  Vander- 
karr.  4  Mass.  410,  Bearce  v.  Jackson.  4  Mass.  441,  Twambly  v.  Hen- 
ley. Id.  631,  Prescott  v.  Trueman.  Cro.  Jac.  425,  Broking  v.  Cham. 
Id.  315,  Kirby  v.  Hansaker.  Cro.  £1.  914,  Chantflower  v.  Priestly. 
Telv.  30.  &  C.  3  T.  R^  584,  Dudley  v.  Folliat.  15  Johns.  483,  Whitbeck 
V.  Coolc.  7  Johns.  380,  Sedewick  v.  HoUenback.  5  Johns.  120,  Kortz  r. 
Carpenter.  1  Mass.  4i>l,  £merson  v.  Minot.  Com.  R.  228,  Anon.  1 
Show^  70,  Skinner  v.  Kilbys.  2  B.  &,  P.  14.  n.  (a.)  Cowp.  243,  Hunt  v. 
Cope.  So  a  covenant  to  indemnify  against  all  demands  and  damages 
whatsoever  which  may  happen  or  arise  on  Account  of  a  certain  mort- 
gage, is  tantamount  to  a  covenant  for  quiet  enjoyment  against  the  mort- 
gage, and  the  plaintiff  must  allege  an  eviction  under  the  mortgage.  8 
Johns.  198,  Van  Slyck  v.  KimbaU.  But  it  is  not  necessary  to  allege  that 
the  eviction  was  by  legal  process.  4  T.  R.  617,  Foster  v.  Pierson.  2 
Saund  181.  b.  a.  (10.)  4  Mass.  349,  Hamilton  v.  Cutts.  Nor  is  it  ne- 
cessary to  set  out  specially  the  title  of  the  person  evicting  the  plaintiff 
because  he  is  a  stranger  to  it.  4  T>  R.  617,  Foster  v.  Pierson.  8  T.  £. 
278,  Hodgson  v.  E.  L  Company.  2  Saund.  181  b.  n.  (10.)  3  Chitt  334. 
n.  (a.)  336u  n.  (a.)  And  where  the  covenant  is  particular,  as  against  in- 
terruption by  the  grantor,  or  by  any  person  expressly  named,  it  is  not 
necessary,  upon  an  eviction  by  the  person  namea,  to  aver  any  title  what- 
ever in  the  party  evicting.  1 T.  R.  671,  Lloyd  v.  Tomkies.  1  Str.  400, 
Perry  v.  Edwards.  Cro.  Jac.  383,  Penning  v.  Piatt  Cro.  El.  544,  Corns 
V. .    2  Show.  425,  Crosse  v.  Young.     2  Saund.  181  b.  n.  (10)    5  M. 

6  S.  374,  Nash  v.^  Palmer.  But  still  some  particular  act  must  be  shown, 
by  which  the  plaintiff  is  interrupted ;  otherwise  the  breach  is  not  well 
assigned.  Com.  R.  228.  Aium.  8  Co.  91.  b.  Fraunces'  case.  2  Saund. 
181.  n.  (10.) 

In  an  action  on  the  covenant  against  ineumbrancesj  the  particular  in- 
cumbrarice  relied  upon  must  be  specially  set  forth  in  assigning  the  breach ; 
but  it  is  not  necessary  to  allege  an  eviction  or  ouster,  or  any  actual  dis- 
turbance. 4  Mass.  (£27,  Prescott  v.  Trueman.  2  Mass.  87,  Kellog  v. 
Ingersoll.    6  Mass.  246,  Ellis  v.  Welch.     2  Wheat  45,  DuvaN  v.  Craig. 

7  Johns.  358,  Delavergne  v.  Norris.  16  Johns.  254,  Stannard  v.  £a- 
drid^e.    3  East  491,  Howe»  v.  Brushfield. 

IT  the  grantee  of  the  land  assign  with  warranty,  or  if  the  nature  of 
the  assignment  be  such  that  the  assignor  is  bound  to  indemnify  the  as- 
signee against  the  breach  of  the  covenants  of  the  grantor,  the  assignor 
may  sue  on  covenants  running  with  Uie  land,  though  the  breach  was 
subsequent  to  the  assignment ;  seeus,  if  he  assign  by  a  quit-claim  deed 
merely.  14  Johns.  89,  Kane  v.  Sanger.  2  Mass.  465,  Bickford  v.  Page. 
In  a  suit  by  the  ajisignor,  in  such  case,  he  must  aver,  in  his  declaration, 
that  he  is  answerab^  to  the  assignee  on  account  of  the  eviction  or  oth- 
er breach  assigned.  7  Mass.  44,  Niles  v.  Sawtell.  This  rule  is  founded 
on  the  principle  that  no  damages  can  be  recovered  by  a  person  who  can 
have  sustained  no  damages. 

In  assigning  a  breach  of  the  covenant  for  further  assurance  the  plai»-> 
tiff  must  set  forth  specially  the  performance,  on  his  part,  of  all  things  ne- 
cessary to  entitle  him  to  recover.  Thus  in  Miller  v.  Parsons,  9  Johns. 
336,  the  declaration  was  upon  a  covenant  for  further  assurance  &c.,  and 
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the  breach  aasiffned  wm  that '  Hannah,  the  wife  of  the  defendant,  would, 
on  the  death  of  the  defendant,  have  a  right  of  dower  in  the  premises 
conveyed  to  the  plaintiff;  and  that  after  making  the  deed  &c.  the  de- 
fendant was  requested  by  the  plaintiff  to  make  and  execute  a  lawful  arid 
rttuonahie  conveyance  and  assurance,  in  the  law,  to  the  pUrintifir  of  the 
said  riffht  of  dower  of  his  said  wife  dLC.  Yet  the  defendant  neglected 
4lc/  Upon  demurrer,  it  was  held  that  no  sufficient  breach  was  assign- 
ed ;  that  the  plaintiff  should  have  stated  specially  what  assurance  was 
devised,  and  that  he  had  given  notice  thereof  to  the  defendant,  or  pre- 
sented it  d&c.  See  also  Uro.  EL  9,  Bonnet's  case,  and  also  a  precedent, 
3  Chitt  331. 

In  an  action  upon  the  covenants  of  seizin  and  of  good  riM  to  convey, 
the  plaintiff  is  entitled  to  recover,  in  dttm:tge9,V[ie  consideration  paid, 
with  interest  thereon  from  the  time  of  the  purchase ;  and  the  vendee  b 
not  entitled  to  recover  anjrthing  for  the  boildin^  or  other  improvements 
which  he  may  have  erected  on  the  land.   3  Games  ill,  Staats  v.  Execu- 
tors of  Ten  Eyck.    4  Johns.  1,  Pitcher  v.  Livingston.    13  Johns.  50, 
Bennett  v.  Jenkins.   2  Mass.  433,  Marston  v.  Hobbs.    Id.  455,  Bickford 
V.  Page.   4  Mass.  106,  Caswell  v.  Wendell.    8  Mass.  162,  Sumner  v. 
Williams.    Id.  243,  Nichols  v.  Walter.    Id.  262,  Harris  v.  Newell.     10 
Mass:  459,  Leland  v.  Stone.    4  Dall.  441,  Bender  v.  Fromberger.    If,  in 
these  cases,  the  vendee  has  been  evicted  by  judgment  of  law,  and  has 
incurred  expenses  in  defending  the  suit,  these  expenses  may  also  be  re- 
covered in  namages  against  the  vendor.    8  Mass.  162.  Sumner  v.  Wil' 
Bams.   7  Johns.  173,  Waldo  v.  Long.    But  if  the  venace  have  conveyed 
the  estate  with  covenants,  upon  which  an  action  has  been  prosecuted 
and  damages  and  costs  have  been  recovered  against  him  by  his  grantee, 
he  will  not  be  entitled  to  recover  the  same  amount  of  his  grantor,  in  ad- 
dition to  his  other  damans.    8  Mass.  243,  Nichols  v.  Walter.     If  the 
covenant  be  of  a  good  right  to  convey  an  indtfeasUUe  estate  in  fee,  and 
the  estate  be  defeasible,  only  nominal  damages  can  be  recovered,  before 
the  estate  is  defeated,  or  the  right  to  defeat  it  has  been  extinguished  by 
the  grantee.    4  Mass.  631,  Prcscott  v.  Trueman.    12  Mass.  304,  Wv- 
man  v.  Ballard.    On  a  partial  failure  of  the  title  to  the  land,  the  sale 
will  not  be  rescinded  so  as  to  give  the  grantee  a  ri^ht  to  recover  back 
the  whole  consideration  money ;  but  he  is  only  entitled  to  recover  dam- 
ages in  proportion  to  the  extent  of  the  defect  of  titltf,  or  the  value  of 
the  part  lost.    The  measure  of  damages  in  such  case,  is  the  value  of 
the  part  for  which  the  title  has  failed,  taken  in  proportion  to  the  price 
paid  for  the  whole.    5  Johns.  49,  Morris  v.  Phelps.    12  Johns.  126,  Guth- 
rie V.  Pu^slev.    It  is  held  in  New  York  that  the  grantee,  on  being  evict- 
ed, is  entitled  to  only  six  years  interest  on  the  purchase  money,  though 
he  has  been  a  longer  time  in  possession ;  because  the  party  evicting  can 
only  recover  mesne  profits  for  that  length  of  time ;  nor  can  he  recover 
the  costs  of  a  suit  against  him  for  mesne  profits.    9  Johns.  SCM,  Caulk- 
ins  V.  Harris.   3  Caines  111,  Staats  v.  Ten  Eyck. 

Upon  the  covenants  against  incumbrances,  if  the  plaintiff  has  ex- 
tinguished the  incumbrance  at  a  fair  and  reasonable  price,  this  price, 
wim  the  interest  from  the  time  of  payment,  and  the  costs,  if  an^,  of  any 
action  against  the  grantee  on  account  of  the  incumbrance,  will  be  the 
measure  of  damages.  4  Mass.  150,  Wyman  v.  Ballard.  7  Johns.  173, 
Waldo  v.  Long.  7  Johns.  358,  Dclavergne  v.  Norris.  16  Johns.  254, 
Stannard  v.  Eldridge.  13  Johns.  105,  Hull  v.  Dean.  17  Mass.  213, 
Chapel  V.  Bull.  If  an  execution  against  the  grantor  be  levied  upon  a 
part  of  the  land  to  wiiich  the  covenant  is  annexed,  in  pursuance  of  a 
prior  attachment,  the  appraised  value  of  the  land  levied  upon,  with  in- 
terest thereon  from  the  time  of  the  eviction,  will  be  tlie  measure  of  dam- 
ages.   14  Mass.  143,  Barrett  v.  Porter.    Where  an  existing  easement  is 
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the  incmnbrance,  the  injury  arising  from  the  easement  or  the  fair  price         r4  ji 

Sid  by  the  grantee  to  extinguish  it,  is  the  measure  of  damages.  4  L  -^  J 
ass.  027,  Prescott  v.  Trueman.  But  where  the  incumbrance  is  an  out- 
standing mortgage  which  the  ^rrantee  has  not  removed,  or  a  right  of 
dower,  or  paramount  title,  which  he  has  not  extinguished,  he  can  re- 
cover only  nominal  damages.  4  Mass.  627,  Prescott  v.  Trueman.  12 
Mass.  304,  Wyman  v.  Ballard.  7  Johns.  358,  Delavergne  v.  Norris.  IG 
Johns.  254,  Stannard  v.  Eldridge. 

Upon  the  covenants  of  toarranty  and  for  tfoiUi  enjoyment^  there  is  a 
diversity  of  opinion  and  practice,  in  the  different  States,  as  to  the  rule 
for  assessing  damages.  In  New  York,  Pennsylvania,  and  Tennessee,  the 
rule  adopted  is,  to  give^e  purchase  money  with  interest  and  the  costs 
of  the  prior  suit,  if  any ;  but  no  allowance  is  to  be  made  for  the  ^uc  of 
buildings  or  improvements  erected  or  made  on  the  land  by  the  grantee. 
3Caines  111,Staats  v.  Ten  Eyck.  4  Johns.  1,  Pitcher  v.  Livingston.  13 
Johns.  50,  Bennett  v.  Jenkins.  4  Dall.  441,  Bender  v.  Fromberger.  5 
Hairs  Am.  Law  Jour.  330.  So  in  Virginia,  in  the  case  of  Lowther  ▼. 
Conmionwealth,  the  court  say  that  *the  value  of  the  land  at  the  time  of 
the  coniracty  and  not  at  the  time  of  eviction,  should  form,  in  all  cases  of 
warranty,  the  true  standard  of  damages;  the  rule  for  ascertaining  which 
value  should  be  the  price  given.'  1  Hen.  &  Mun.  202.  See  also  2  Hen. 
&.  Mun.  164,  Nelson  v.  Matthews.  But  in  the  case  of  Mills  v.  Bell,  3 
Call  326,  it  was  held  that  in  case  of  tviciionj  the  value  of  the  lost  land, 
at  the  time  of  eviction,  including  the  improvements  &c.,  should  be  the 
measure  or  damages ;  and  the  same  rule  is  recognized  by  Roane  J.  as 
law  in  the  later  case  of  Humphreys  v.  M'Clenachan,  1  Mun.  500.  If 
however,  there  be  any  fraud  or  concealment  on  the  part  of  the  vendor, 
he  will  be  answerable,  in  an  action  on  the  case  for  the  deceit,  for  all  the 
losses  which  may  ensue.  4  DalL  441.  3  Caines  111.  4  Johns.  12. 

In  Massachusetts,  on  the  covenant  of  warranty,  the  courts  have  al- 
lowed, as  the  measure  of  damages,  the  value  of  the  land  at  the  time  of 
the  eviction,  with  interest  3  Moms,  523,  Gore  v.  Brazier.  4  Mass.  lOd, 
Caswell  V.  Wendell.  Id.  512,  Bigelow  v.  Jones.  The  same  rule  seems 
to  have  been  adopted  in  S.  Carolina ;  1  Bay.  19,  Liber  v.  Parsons.  Id.  265^ 
Guerard  v.  Rivers ;  and  in  Connecticut ;  Kirby  3,  Horsford  v.  Wright ; 
and  in  New  Jersey ;  1  Coxe  173,  Hulse  v.  White. 
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Scire  Facias  to  reTiTe  a  judgment  must  be  brought  in  the  county  where  the  origi- 
nal action  waa  laid. 

Edward  Musgrave    had    judgment   against    Thomas  p^^^  ^^^ 
Wharton,   administrator  of  Edward  Muegrave,   upon  an  chamb.  West- 
obligation  of  two  hundred  pounds,  and  the  action  was  Trin.9.  iac.R. 
laid  in  the  county  of  Cumberland.     Afterwards  the  plain-  must  be  whero 
lifT  upon  the  same  judgment  brought  a  scire  facias  in  tion  wL^iaid. 
Westmoreland,  and  had  judgment  upon  two  nihils.     And  i^*d  Yeiv.^sis' 
now,  upon  a  writ  of  error  that  judgment  was  reversed  in  Jenk^Ccnt**^' 
the  Exchequer  Chamber,  for  a  scire  facias  must  be  brought  |?i„|,^^-, 
m  the  same  county  where  the  first  action  was  laid.  (1)       si.  i  Cr.  sis. 

^  ^    ^         aOH.7.3. 
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[4  ^1  (1)  l^he  same  point  is  also  decided  in  New  York  ;  9  Johns.  259,  M'- 

^^^.^^.^^    G"l  V.  Perrigo  &  al.     See  also  2  Saund.  72.  9.  n.     Scirt  Faeiiu  must 
D  r^^^oT^    also  issue  from  the  court  in  possession  of  the  record  upon  which  it  ia- 
lis  b"  Pio.    *  ®"®^-    *-^  ^^^-  ^^'  ^°™-  ^'-  I^wney.    Co.  Lit  290. 
2667. '  6  Co.' 

68.  b.  Ap.  196.  

Hcth.  20,  21. 
Cro.  Jac.  484. 

?Cr.^.'**'  Lane  v$,  Mallory. 

Any  loss  or  damage  to  the  promiaee,  is  a  sufficient  consideration  for  a  promise.  (1) 

Cro.  Jac.  ai2.  RoBERT  Lane  brought  an  aaaumpait  against  Henry  Mai- 
Assumpsit.  ^^''y*  ^i^d  shews  '  that  William  Mallory,  father  of  the  said 
London.*  jenk.  Hcnry,  deceased,  was  indebted  unto  the  plaintiff  in  two 
c^"^iP^"i  ^  hundred  pounds ;  and  that  Sir  John  Wentworth  and  Sir 
Roll.  20.  1  Ro.  Thomas  Mildmay  were  bound  unto  the  said  William  Mai- 

Rep.  26  27.  2 

Cro.*342.  lory  by  two  several  Statute-staples  in  two  hundred  pounds'; 

Rot.  525.'      '  and  that  the  said  William  Mallory  did  deliver  those  stat- 
where Vne^^    ^^es  unto  the  Said  plaintiff,  to  the  intent  that  he  might  be 
takes  loss.        satisfied  of  the  said  two  hundred  pounds  due  unto  him  by 
the  said  Mallory,  by  force  whereof  he  was  possessed  of 
the  said  statute.     And  the  defendant  Henry  Mallory  pre- 
tending himself  to  be  executor  to  William  the  father,  in 
consideration  that  the  plaintiff  at  the  special  instance  of. 
the  defendant  would  deliver  unto  him  the  said  statutes, 
he  did  promise  to  pay  unto  him  fifly  pounds  at  one  day, 
and  fifty  at  another,  and  avers  that  he  delivered  the  stat- 
ute and  the  defendant  paid  him  forty  pounds  of  the  first 
fifly  pounds  and  the  rest  he  hath  not  paid.'     Upon  issue 
non  aasumpaU,  it  was  found  for  the  plaintiff,  (damages 
were  one  hundred  eighty  pounds)  who  had  judgment  in 
\-  i        the  King's  Bench.    And  now  a  writ  of  error  being  brought 
into  the  Exchequer  Chamber,  the  judgment  was  affirmed  ; 
for  though  it  doth  not  appear  that  the  defendant  was,  but 
pretended  only  to  be,  executor,  and  so  could  make  no 
profit  of  the  state  ;  yet  because  they  were  delivered  to  the 
plaintiff,  with  intent  to  procure  him  satisfaction,  so  as  he 
9  Co.  94.  a.       miffht  cancel  them,  or  take  composition  for  them,  and  that 
Co.'d.  89.b.       at  the  instance  of  the  defendant,  and  in  hope  of  his  prom- 

Co  L  232  a 

ap."253.  Yei'.    isc,  he  did  deliver  them  out,  and  deprive  himself  of  that 
«  Cr.^^  ^    means,  it  is  a  sufficient  consideration. 

32.  (1)  There  must  be  a  legal  foundation  for  a  promise,  either  an  actual 

daiMgey  or  a  suspenrian  or  fcrbearanee  of  right,  or  a  po$9%bHihf  oflou^ 
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occasioned  to  the  one  to  whom  tlic  promise  is  made,  to  give  it  validity. 
1  Saund.  211.  b.  n.  A  mistaken  supposition  or  belief  of  iUo  parties, 
that  the  plaintiff  may  be  liable  to  loss  or  damage  is  not  sufficient.  3 
Pick.  113,  Cabot  &  al.  v.  Ilaskins  &  al.  See  also  Coggs  v.  Bnrnartl,  '2 
Ld.  Raymond  \)l\K     Pillans  v.  Microp,  3  Burr.  1073.    «  Saniid.  l.'ftj  &, 


Brown.  3  T.  R.  17,  Nerot  v.  Wallace  &  al.  2  H.  Black.  312,  Pullin  v. 
Stokes.  1  Taunt  522,  Williamson  v.  Clements.  8  Taunt.  371,  Solly 
v.-  Weiss.  2  Bam.  &  Cres.  <)74,  Bates  v.  Court. 
How  far  an  tjcpress  promise,  founded  on  an  antecedent  moral  oblififation 
to  pay,  is  sufficient  to  support  an  assumpsit^  see  3  Bos.  &  PuL  247, 
Wcnnal  v.  Adney,  and  the  note.  13  Johns.  257,  Smith  v.  Ware.  14 
Johns.  378,  Doty  v.  Wilson.  14  Johns.  44)8,  Bently  v.  Morse.  2Taunt.  184, 
Barnes  v.  Hadley.  5  TaunC  37,  Lee  v.  Muggeridge.  3  Pick.  207,  Mills 
V.  Wymau. 


Gardiner  vs.  Bejllingham. 

Declantlon  that  the  defendant  wai  indebted  to  the  plaintiff  in  j&—  for  agiMtmcnt  or 
beasts  and  for  wheat  tt  aliit  fiMrcunontu  is  sufficiently  certain  in  astumpsit. 

Jonk.  fVnl. 

Richard  Gardiner  brought  an  aaaumpsit  against  ;;-'-^-  Ho.  i.R. 
Thomas  Bellingham,  and  declared  that  the  defendant,  in  a.  scr.  icio.  ' 
consideration  that  he  was  indebted  unto  the  plaintiff  in  if.  7.  iJ.  i  A. 
ten  pounds  four  shillings  ten  pence,  for  agistment  and  <>.  hir.  i;m. 
feeding  of  certain  beasts  of  his  in  the  plaintiiTs  ground,  ^.)','J."I"***"** 
and  for  wheat,  et  aliia  mercimoniis per  pradict.  R.  habitis  '{.ji"i{V*it^' 
it  receptis.  did  assume  to  pay   to  the   plaintifT  the   said  Kxcheq.  cham. 

'^  '^    ^  .  pru-dict.    Tho- 

debt,  that  \m  hath  not  paid  it.     Upon  issue  non  aasump-  mamdc. 
«7,  it  was  found  for  the  plaintifl',  and  seventeen  pounds  fordobiiTwhat 
fii'e  shillings  four  pence  damages'and  costs,  and  judgment  n.qu'*i"i{J  ** 
given  accordingly  ;  upon  this  writ  of  error  was  brought  in-  fl-.V 'ju^ViST' 
to  the  Exchequer  Chamber.    The  error  assigned  was,  that  '/;'^    -^V' "  -**»■ 

fit  •  1  I.     1  ••Iv.  175. 

there  must  be  some  certain  cause  of  the  debt  assigned  ;  -\J''''»-  «J ij. ap. 
for  it  is  no  sufficient  declaration  to  say  where  the  defend-  *i/r //•  r.i.v.  kw. 
ant  was  indebted  to  the  plaintiff  in  ten  pounds,  and  prom-  :j  rro/77.' ^17^ 
ised  to  pay  it.      But  yet  the  judgment  was  allirmed,  for  i^z/Virijoll^ 
though  it  be  not  sufficient  to  say  generally  that  he  was  J„*'l\{',;'j '^j 
indebted,  because  that  maybe  for  rents  upon  leases,  or  <'n».iaj.  Co. 
debts  upon  specialities,  yet  this  is  certain  enough,  lor  as  7i.  2Sauud. 
well  the  wares  and  merchandizes,  as  the  pasturing  and 
wheat,  are  personal  things,  for  which  an  aaaumpsit  may 
lie,  and  may  be  turned  into  damages,  and  it  requires  not 
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[5  5]       so  much  certainty,  as  if  it  were  an  action  of  debt  upon 
the  very  contract. 


lyectione.  Wilkes  vs.  Jorden. 

The  death  of  one  not  party  to  the  writ  cannot  be  aatigned  for  error ;  nor  can  any 
fact  be  assigned  for  error,  in  ejectment,  to  re-examine  the  title. 

Thomas  Wilkes   brought  an    ejectiane  fimue  against 
993.  2Cr.332.  Rowland  Jorden,  upon  a  demise  made  of  certain  land,  in 

1  Rnl   IRS     R 

error/ii7.*  '  Wharton  Aston,  by  Edward  Bridgeman;  upon  issue  not 
»^*e!^'&^  guilty,  it  was  found  for  the  plaintiff,  and  judgment  given 
f^^'erCham  ^^*  ^^  should  rccoVcr  the  possession  of  his  term,  and 
P.  9.  Jac.  Rot.  eighteen  pounds  damages  and  costs.  Hereupon  error  as- 
the  death  of  signed  was,  that  Edward  Bridgeman  was  seized  but  in  the 
to  the*wnT^  right  of  Elizabeth  his  wife,  and  that  he  was  dead  before 
out  of  Se**^  the  day  of  the  judgment ;  and  so  the  lease  determined ; 
King's  Bench,  j^j^j  therefore  judgment  to  recover  the  term  erroneous. 
It  was  over-ruled  and  judgment  affirmed ;  for  though 
it  were  agreed,  that  in  the  Exchequer,  judgment  may  be 
s  Cro.  5.  1  reversed  for  errors  in  fact,  as  death  of  the  parties,  or  the 
Cro!657.  p.  like,  where  the  writ  is  absolutely  abated, — there  is  no 
jMef-?!^^^  colour  in  this  case,  where  the  error  depends  upon  the 
Yel.  208.  death  of  one,  that  is  not  party  to  the  suit,  and  upon  the 

title  of  the  land  ;  for  the  defendant  may  say  that  Bridge- 
man  was  seized  in  his  own  right,  or  the  like,  which  were 
to  re-examine  the  whol^  title  in  the  writ  of  error,  (1) 

(1)  See  2  Saund.  4a  a.  n.  a  Williams  v.  Gwyn.   S  Saund.  100.  n.  1. 
Jacques  v.  Cesar,  101.  e.   Dyer^dO.  a.    1  Leon.  261. 


Crow  vs.  Edwards. 

Venue  from  a  wrong  place,  though  by  conaent  of  partiea,  is  error. 

Ro.  1.  Rep.  Robert  Crow  brought  an  action  of  debt  upon  an  ob- 

TOT.^ienk.  ligation  of  sixty  pounds  against  William  Edwards,  for 

Bu?8t.  «^6.  *  ^®  payment  of  thirtyone  pounds  ten  shillings  at  Coven- 

?*7*af'co^8  ^""y*  i^s^^   taken  that  the  money  was   paid  at  Coventry, 

i^\f*   »  .  ^^d  y®t  "^y  consent  of  parties,  and  paper  rule  of  court, 


Debt 
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the  issue  was  tried  at  London,  and  found  for  the  plaintiff,      [5  c] 
and  iudgment  given  ;  and  upon  judgment  a  writ  of  error  cham^'pawt 
brouirht  in  the  Exchequer  Chamber,  and  the  judgment  re-  ?•  J*c.  Rot.47 

1       ^    \  !•  !»  I  Wrong Ti»ne 

versed ;  (1)  for  consent  of  parties  may  not  change  the  by  consent. 
law.  (2)  5  Co.  36.  b.  &  40.  b.  ultra.  tra.*'vune"  ' 

^_„_____^___^______________^______^^_____^_____^^^___  from  town,  or 

(1)  The  fault  assigned  for  error  in  this  case  is  now  aided,  after  ver-  record"*  V* 
dictt  by  Stat.  16  and  17.  Car.  2.  c.  8,  which  enacts  that  no  judgment  Cook.  5.  put. 
shall  be  arrested  or  reversed  '  for  that  there  was  no  right  venue,  so  as  Tr.   38  JeSii. 
the  cause  were  tried  by  a  jury  of  the  proper  coiuity  or  place  v^ere  the  ^^  Eichequer. 
action  it  laid.*    This  statute  extends  not  only  to  those  cases  where  there  \|°'^  { |   \' 
is  a  wrong  venue  in  the  proper  county,  but  also  to  those,  like  that  in  the  5}/^'  j2„»^' 
text,  where  the  cause  has  been  improperly  tried  in  a  wrong  county,  and  ham't  case.  7. 
whether  the  objection  sppear  on  the  record  or  not    1  Saund.  246,  Craft  il.  6. 7.    Triil 
V.  Boite,  and  note  (3).    7  T.  R.  583,  Mayor  &c.  of  London  v.  Cole.  of  Tillinage 

Another  change  was  introduced  by  the  Statue  4  Ann.  c.  16.  s.  6.,  ^^^  fe?w 
which  provides  that  *  every  ventre  facuu  for  the  trial  of  any  issue  shall  conlSnt  ofthe 
be  awarded  of  the  body  of  the  proper  county  where  such  issue  b  triable,'  partiei,44  E. 
instead  of  being  awarded,  as  anciently,  from  the  particidar  venue  of  pa-  8.  3.    The  de- 
nsh,  town  or  hamlet.    The  ventre,  therefore,  now  directs  the  sheriff  mandants  and 
to  summon  twelve  good  and  lawful  men  &c.  from  the  body  of  his  coun-  ^"?*{f  ^^^' 
ty,  and  no  part  of  them  are  necessarily  summoned  from  the  particular  ^^e  knishta 
hundred,  manor,  parish,  &c.  in  which  the  particular  place  laid  for  the  in  a  writ  Sc 
venue  is  situated.  riflfht  ahall  be 

If  the  defendant  would  take  advantage  of  a  wrong  venue  apparent  on  etquirea,  ti- 
the record,  in  local  actions,  he  may  demur.    1  Wils.  ir>5,  Thrafe  v.  Corn-  fbough  by  the 
wall.    If  it  is  not  apparent,  he  may,  under  the  general  issue,  avail  him-  {o^  knlSiS 
welfof  the  objection  at  th^  trial,  as  the  ground  of  nonsuit.    1  Chitty,  y^t  it  ia  ^td' 
5M.    In  iranntory  adiona,  any  objection  to  the  mode  in  which  the  ven-  though  anintt 
ne  is  stated,  must  be  taken  by  special  demurrer.    3  T.  R.  387,  Mellor  the  law/being 
V.  Barber.    5  Mass.  94,  Brings  v.  Nantucket  Bank,  in  which  case  it  is  V  consent  of 
said  by  C.  J.  Parsons,  that  *  m  this  Commonwealth  venues  arc  of  no  use.'  q^  ^[^^25  b 
In  Massachusetts,  by  Stat.  1784,  ch.  28,  sec.  13,  transitory  actions,  when  309',  g,  '  2  Cro. 
both  patties  Uve  within  the  state,  must  be  brouc^ht  in  the  county  where  664.  viane  R. 
one  of  the  parties  lives.    If  the  defendant  would  avail  himself  of  an  ob-  15.    1  Bulat. 
jection  founded  on  this  provision  of  the  statute,  he  must  do  it  by  plea  in  21G.   I^imasea 
abatement   4  Mass.  59 J,  Cleaveland  v.  Welsh.      In  0.  plea  no  venue  ^^'  ^    ®°' 
seems  to  be  necessary,  the  place  laid  in  tlie  declaration  drawing  to  it       •  P*   * 
the  trial  of  everything  that  is  transitory.    2  H.  Bl.  161,  llderton  v.  II- 
derton.    7  T.  R.  243,  Neale  v.  De  Garay. 

(2)  It  seems  that  consent  of  parties,  in  order  to  take  away  error, 
should  be  entered  of  record.  Post  266,  Fawkner  v.  Andrews.  Cro.  Kl. 
664,  Fineuz  v.  Hovenden.  Dyer  284,  Fleyer  v.  Crouch.  Dyer  367.  Bac. 
Abr.  Error.  K.  6. 


Miles  vs.  Jacob.  r- .„ 

I.  aso. 

'  Thou  haatpoiaoaed  Smith/  not  actionable  j  for  it  might  have  been  unwillingly. 
If  damagea  be  aeTeral  and  coata  entire,  though  part  of  the  action  foil,  and  judg- 
ment for  that  part  be  reTeraed,  the  entire  coata  ahall  atand. 

Edward  Miles  brought  an  action  of  the  case  against  S;ique?&hra" 
Francis  Jacob  for  these  words,    *Thou'  innuendo^  fyc.  ^'»«««^<'- 
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[6  a] 


Thou  hut  pois- 
oned   Smith 
Pott.  968.8.9. 
1  Roll.  T7,  83, 
776.  Co.  Ent. 
26.  b.  na.  iS. 
Allen  76.  Jenk. 
Cent  293.  Ro. 
1.  R.  24.  Cr. 
Jac.  421.  3  Cr. 
282.  2Cro.34lS, 
216.  Meime 
1  Roll. 

R.F.24.  Dam- 
ages several, 
and  costs  in- 
tire.^  1  Cr.  339. 
10.    Co.  117. 
13  Co.  71.  2 
Cr.  306.  4  Co. 
16.  3Cro.637. 
2Cr.  424.   4 
Co.  14.  b.    10 
Co.  131.  a.  Ap. 
268.    6  Co.  36. 
b.   YelT.21. 
ultra.   9H.  7. 
4,6.    2Cro. 
438.  ultra.    2 
Sand.  171. 
Plo.  91.  b. 
Costa  intire 
thon^  part  of 
the  action  fail. 


'  hast  poisoned  Smith,'  quendam  Sam,  Smith  adtunc.  de- 
funct, innuendoj  '  and  it  shall  cost  nic  a  hundred  pounds 
but  I  will  hang  thee  for  it.'  And  further  declared  that 
the  defendant  of  mere  malice,  at  the  next  assizes  and 
gaol-delivery  holden  at  Bury,  procured  him  to  be  falsely 
indicted,  that  he  had  given  poisoned  drink  to  Smith,  to 
the  intent  to  poison  him,  whereof  he  died.  Whereupon 
Miles  was  aflerwards  acquitted.  Upon  issue  not  guilty 
it  was  found  for  the  plaintiff,  and  damages  severally  for 
the  words  and  indictment  seven  pounds  a  piece,  and  four- 
teen pounds  costs  entire  ;  whereupon  Miles  had  judgment 
to  recover  the  said  damages  and  costs.  And  upon  writ  of 
error  in  the  Exchequer  Chamber  it  was  adjudged  that  the 
words  could  bear  no  action  for  divers  reasons.  For  it 
doth  not  appear  by  the  words  that  he  poisoned  him  wil- 
ingly,  neither  that  Smith  was  dead  at  the  time  of  the 
words  spoken,  and  the  innuendo  for  that  purpose  is  no 
sufficient  averment,  (1)  but  for  the  indictment  it  is  ad- 

(1)  The  innuendo  in  this  case  is  bad  because  it  materially  enlarges  the 
sense.     Vide  ante,  p.  2,  Thomas  v.  Axworth,  and  the  note  to  that  case. 

The  other  objection  to  the  judgment,  to  wit,  tliat '  it  doth  not  appear 
by  the  words  that  he  poisoned  him  willingly,'  would  not,  at  the  present 
day,  be  fatal,  if  sufficient  appeared  in  tlie  aeclaration  to  show  that  they 
were  uttered  maliciously.  The  old  doctrine  which,  absurd  as  it  was, 
prevailed  in  the  time  of  llobart,  was,  that  in  cases  of  slander  the  words 
spoken  should  be  understood  in  tlieir  mildest  sense.  Many  cases  arc 
accordingly  found,  in  the  reports  of  those  days,  in  which  this  doctrine  oi 
the  btnignior  sensus  was  allowed  to  prevail  even  after  verdict  and  in  di- 
rect opposition  to  the  finding  of  the  jury.  Post  77,  Coote  v.  Gilbert 
331,  Clearke  v.  Gilbert  Cro.  Ja.  688,  Foster  v.  Browning.  315,  Hol- 
land V.  Stoner.  331,  King  v.  Baggr.  There  is,  however,  occasionally  a 
^leam  of  common  sense  upon  tius  subject  in  the  decisions  of  those 
times.  Thus  in  the  case  ol  Fleetwood  v.  Curlcy,  post  268,  it  is  said, 
'  when  there  is  a  pregnant,  violent  and  certain  sense  that  may  lead  the 
court  and  hearers  to  take  it  one  way,  that  shall  be  taken,  and  not  anoth- 
er imagined  whereof  there  is  no  appearance.' 

The  rule  now  adopted  and  established  is  the  only  rational  rule,  and 
one  which  is  supported  by  every  legal  analogy.  It  is,  that  in  all  cases  of 
words  which,  on  the  face  of  them,  are  of  douotful  import,  or  w^hich  are, 
pn'mayacie,  innocent,  and  derive  their  offensive  quality  from  collateral  or 
cxtrinsick  circumstances,  both  judges  and  jurors  shall  understand  the 
words  in  tliat  sense  which  the  speaker  intended  to  convey  to  the  minds 
of  the  hearers,  as  evinced  by  all  tlie  circumstances  of  the  case.  Thus 
in  10  Mod.  196,  Harrison  v.  Thomborough,  the  court  observed  that  the 
rule  that  has  prevailed  is,  *  that  words  are  to  be  taken  in  that  sense  that  is 
roost  natural  and  obvious,  and  in  which  those  to  whom  they  are  spoken 
will  be  sure  to  understand  them.'  So  in  Rex  v.  Home,  Cowp.  687,  it  is 
observed  by  lord  C.J.  De  Gre]/',  that, '  if  courts  of  justice  were  bound  by 
law,  to  study  for  any  one  possible  or  supposable  case  or  sense  in  which 
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[6  c]  together  with  the  damages  was  affirmed  also  for  all  the 
costs,  because  there  was  just  cause  of  suit,  which  warrant- 
ranted  the  costs,  though  part  of  the  suit  was  without 
cause.  (2) 

verdict,  will  always  construe  them  in  that  sense  which  may  support  the 
verdict  8  Mod.  240,  Surges  v.  Bracher.  1  Bam.  &  Ores.  297,  Hunt- 
in^wer  v.  Gardner. 

when  the  words  are,  on  the  face  of  them,  obviously  and  unequivocal- 
ly defamatory,  it  is  sufficient  for  the  plaintiff  to  set  them  forth  in  his  de- 
claration and  to  prove  that  they  were  uttered  by  the  defendant.  When 
thej  derive  their  actionable  qualitv  from  extrinsick  circumstances,  the 
plamtiff  must  state,  by  way  of  mtroauction  and  colloquium,  all  those  cir- 
cumstances which  are  necessary  to  fix  upon  the  words  their  defamatory 
meaning ;  the  jury  must  judge,  from  the  evidence,  whether  the  words 
were  used  in  the  sense  imputed  to  them  by  the  plainUff,  and  the  court 
will  determine  whether  such  words  taken  in  the  malicious  sense  im- 
puted to  them,  can  alone,  or  by  the  aid  of  the  circumstances  stated  upon 
the  record,  form  the  leffal  foundation  of  an  action. 

(2)  In  this  case  the  damages  were  severally  assessed  by  the  Jury,  but 
entire  costs  and  entire  judgment  given.    See  Cro.  Ja.  343.  S.  C. 

The  authority  of  this  case  is  denied  1  Salk.  24,  Cutting  v.  Williams, 
where  it  was  held  that  a  judgment  could  not  be  reversed  in  part,  to  wit, 
as  to  one  count,  and  affirmed  as  to  the  other,  except  where  the  judgment 
is  partly  by  common  law  and  partly  b^r  statute.    That  case  however  dif- 
fered from  the  case  in  the  text,  oib  entire  and  not  several  damages  were 
assessed,  and  judgment  accordingly.     But  there  are  other  cases  on  this 
point  not  easily  reconciled  with  uie  case  in  the  text    Thus  in  Cro.  Ja. 
424,  LJoyd  v.  Pearse,  it  was  held  that  if  several  damages  be  given  on 
two  issues  and  an  entire  judgment  for  both,  and  one  of  the  issues  be  er- 
roneous, it  shall  be  reversed  in  toio.    So  in  Cro.  Car.  471,  Goodier  v. 
Piatt,  entire  judgment  was  rendered  in  C.  B.  upon  a  verdict  quod  recu- 
peret seisinam  de  uno  messuagio  et  duabus  acria  temt  et  pastura.    Upon 
a  writ  of  error  it  was  held  that  this^  being  ill  for  uncertainty  as  to  the 
land  and  pasture,  though  good  as  to  the  messuage,  and  though  the  court 
below  might  have  ffiven  a  valid  judgment  for  mat,  should  now  be  re- 
versed for  the  whole.    In  2  Str.  934,  Lampen  v.  Hatch,  which  was  case 
for  words  and  damac^es  assessed  at  lOv.  and  costs  £13,  though  by  Stat. 
21.  Jac.  1.  ch.  16,  if  damages  ore  found  under  409.  there  shall  be  no  more 
costs  than  damages ;  the  judgment  was,  on  error,  reversed  in  the  whole. 
But  it  seems  from  the  report  of  this  case  that  this  was  done  at  the  re- 

Suest  of  the  plaintiff  in  the  action,  on  account  of  the  omallness  of  the 
amazes,  and  perhaps  with  a  view  to  institute  a  new  suit.  In  1  Salk. 
312,  Kouse  V.  Etherington,  it  is  said  that  costs  are  but  an  accessary  to 
the  princiged  judgment  which  cannot  be  reversed  quoad  them  only.  See 
also  Cro.  Eliz.  1(S2,  Bugberd  v.  Reginam. 

But  the  better  rule  is  that  which  may  be  collected  from  the  text ;  that 
where  a  judgment  consists  of  distinct  parts  which  are  apparent  on  the 
record,  it  may  be  reversed  as  to  the  parts  erroneous  and  affirmed  as  to 
the  residue. 

Thus  in  an  action  of  dower  against  two  tenants  and  judgrment  against 
them ;  afler  which  one  of  them  died,  and  his  heir  and  the  survivor 
brought  error,  upon  which  the  first  judgment  was  affirmed,  and  a  writ  of 
seisin  awarded  against  both,  but  execution  for  damages  and  costs  award- 
ed against  the  survivor  only ;  this  judgment  was  reversed  as  to  the  dam- 
afires  and  costs  and  affirmed  jpro  reiiduo.  2  Str.  972,  Kent  v.  Kent.  So 
where  on  scL  /ac.  in  C.  B.  judgment  was  rendered  for  the  plainti£^  and 
execution  awarded  for  the  debt  and  £6.  lOf.  for  damages  and  costs,  this 


Miles  ts.  Jacob.  3J 

judgment  was  reversed,  on  writ  of  error,  as  to  the  £G.  10s.  and  affirmed  fG  d] 
as  to  the  rest  2  ^tra.  807,  Henriques  v.  Dutch  W.  I.  Co.  So  in  set. 
Joe.  against  an  executor,  execution  was  awarded,  and  then  the  record 
went  on  with  a  eonsideratum  est  eHamthaX  the  plaintiff  should  have  costs. 
On  error  brought  it  was  held  that  the  plaintiff  was  not  entitled  to  costs, 
and  thejudff  ment,  as  to  them,  was  reversed,  and  affirmed  for  the  rest.  1 
Str.  18^  "Betlew  v.  Aymer.  So  where  a  common  informer  recovered 
judgment  for  the  penalty  and  also  for  damages  and  costs,  judgment 
was  revetfped  as  to  the  damages  and  costs,  and  affirmed  as  to  the 
penalty.  4  Bur.  2018,  Frederick  v.  Lookup.  See  also  Cro.  Elia.  537V 
Grymston  v.  Reyner,  ace. 

The  same  rule  is  recognized  in  New  York.  8  Johns.  Ill,  Smith  v. 
Jansen.  8  Johns.  558,  Bradshaw  v.  CallaghaiL  12  Johns.  840,  Jhum. 
And  in  Massachusetts.  2  Mass.  164,  Nelson  v.  Andrews.  3  Mass  252, 
Gbver  t.  Heath.  7  Mass.  453,  Waite  v.  Garland.  9  Mass.  5^  Whiting 
V.  Cochran.    XX  Mass.  20^  Cumminy  v.  Pruden. 

In  Pennsylvania,  judgment  in  a  cnminal  case  will  not  be  reversed  in 
part.  2  Bin.  79,  Jackson  v.  The  Commonwealth. 

But  where  the  judgment  is  entire,  and  cannot  be  separated  into  dis- 
tinct parts  apparent  on  the  record,  if  it  is  erroneous  in  part,  it  must  be 
reversed  in  the  whole. 

Thus  where  the  error  assigned  was  that  one  of  the  defendants,  at  the 
time  of  the  judgment,  was  an  infant  and  appeared  by  attorney,  where 
it  ouffht  to  liave  been  by  guardian,  the  judgment  beinff  upon  a  verdict,- it 
was  held  hy  dUthe  Judges  and  Barons  that  as  the^unages  and  costs 
were  entire,  the  judgment  must  be  reversed  as  to  both  the  defendants. 
Cro.  Ja.  308,  King  v.  Marlborough.  So  where  an  action  of  debt  was 
broufifht  against  an  executor  for  divers  sums  of  money,  for  some  of 
which  debt  would  not  lie  against  an  executor,  and  entire  judgment  was 

S'ven  for  all,  it  was  held  tmit  the  judgment  was  erroneous  in  alL  Cra 
iix.  425,  Germjm  v.  Roils.  So  where  the  writ  is  not  good  for  part,  as' 
imfirmedon  dt  wno  crojto^  messuagio,  <kc.  if  the  demandant  recovers, 
and  on  errpr  it  is  adjudged  that  firmsdon  does  not  lie  for  a  croflj  the 
judgment  will  be  reversed  in  Mo ;  for  there  can  be  no  ffood  juugment 
GO  a  bad  writ.  Bac.  Ab.  Error.  M.  1 .  So  if  a  general  judgment  be  ren- 
dered for  the  plaiatiff  on  a  declaration  containing  severiu  coonts,  and 
any  one  of  the  counts  be  bad,  it  must  be  reversed  for  the  whole.  1  T. 
R.  151y  Trevor  v.  Wall.  5  Johns.  430,  Cheatham  v.  Tillotson.  5  Johns. 
476^  Qftckos  v.  Richardfon.   9  Ma99. 198,  Kingsley  v.  Bill. 


Brock  vs.  Spencer. 

ViJtne  goo<l,  wliether  from  town  or  parish, 


Vide  Crow  v.  Edwards^  ante  5  b. 


Walsh  vs.  Wrav. 

Vitnf  good,  whether  from  town  or  parish. 

Vide  Crmo  v.  Edwards,  ante  5  h. 


34  Sp£NDLOWES   9S.   BlTRKET. 

[7] 

'^-^^''"^^  Spendlowes  vs.  Burcet.  • 

A  lease  by  a  panon  is  not  binding  apon  his  successor  unless  confirmed  by  the 

patron  and  ordinary  during  the  parson's  life. 
A  lease  for  years  by  a  panon,  defeated  by  one  successor  within  the  term,  shall  not 
Trespass.  be  revived  against  another  successor  within  the  term. 

A  lease  or  rent  charge  by  a  parson,  to  begin  after  bis  death,  if  confirmed  in  his 
life  time,  shall  bind  his  suecessor. 

'  John   Spendlowes     brooffht   an   action  of    trespass 

NaI    1  Ra   ^1 

Trin.  11.  Jac.  *  against  Richard  Burket  for  breaking  of  his  close,  and 
Rot.  3461.  taking  away  twenty  four  lambs,  and  certain  cartloads  of 
hay,  rye,  barley,  oats,  pease  and  wheat,  and  certain  stones 
of  wool.  »In  pleading  upon  demurrer  the  case  was  thus. 
Lease  by  a  Robert  Crcssey,  being  prebend  of  the  prebendary  of  Pal- 
SS^y  defeated    derton  and  Farrington,  in  the  church  of  the  blessed  Vir- 


ly  d 
his 


by  his  si^cces- 
sor. 


gin  Mary  of  Lincoln,  was  seized  of  the  rectory  of  Palder- 
ton,  with  the  apurtenances  in  his  demesne  as  of  fee,  in 
the  right  of  his  said  prebendary,  and  so  seized,  the  twen- 
tieth day  of  February,  13  Eliz.  did  demise  the  same  rec- 
tory by  indenture  unto  Sir  Jarvase  Clifton,  knight,  and 
George  Clifton,  esquire,  for  seventy  years  ;  then  Thomas, 
Bishop  of  Lincoln,  who  was  patron  of  the  said  prebend, 
and  ordinary  in  the  same  diocess,  granted  the  next  avoid- 
ance of  the  said  prebend  unto  one  Humphrey  Toy,  5  April, 
Anno  1571,  which  grant  was  confirmed  by  John  Whitgift, 
dean  and  chapter  of  the  said  cathedral  church  of  the  bles- 
sed  Virgin  Mary  of  Lincoln,  the  third  day  of  August, 
1572.     After  which,  the  same  Thomas  Bishop  of  Lincoln, 
20  die  Jidiu  Anno  Reg.  Eliz.   16.  did  confirm  the  lease 
made  by  Cressey  unto   Sir  Jarvase   and  George  Clifton, 
and  the  dean  and  chapter  did  likewise  confirm  it  the  18th 
day  of  September  in  the  same  16th  year ;  the  same  Rob- 
ert Cressey  being  still  prebend,  and  alive.     Then  died 
Cressey  the  prebendary  in  the  24th  year  of  the  Queen, 
and  the  next  avoidance  being  brought  down  unto   one 
Thomas  Fisher  and  Ralph  Bowyer  Esq.,  they  presented 
unto  the  same  prebendary,  John  Prat,  clerk,  who  was  ad- 
mitted, instituted,  installed  and  inducted  into  the  same. 
And  after  that  the  same  Prat  entered  into  the  same  rec- 


J6  Spenplowes  vs.  Burket. 

r7  5'|  (1)  For  the  law  relatingto  leases  by  ecclesiastical  persons,  &,c.,  see 

J^^  Co.  Lit  44.  a.  Com.  Dig.  Estates.  G.  3.  4.  Bac.  Ab.  Leases  and  Terms 
for  years.  E.  F.  G.  H. 

In  Massachusetts  by  Stat  28.  Geo.  2.  c.  9,  re-enacted  by  Stat  1785. 
c.  51,  the  deacons  of  the  several  protestant  churches,  not  bcinof 
epiflcopftl  churches,  and  the  church  wardens  of  tlie  several  episcopal 
churches  are  made  corporations  so  far  as  ^  take,  in  succession,  oil 
grants  and  donations  made  to  their  several  churches ;  and  wherever  the 
ministersi  elders  or  vestry  shall,  in  such  grants  or  donations,  have  boeii 
joined  with  such  deacons  or  church  wardens,  as  donees  or  grantees  in 
succession,  such  officers  and  their  successors,  together  with  the  deacons 
or  church  wardens,  shaU  be  deemed  the  corporation ;  and  the  ministers 
of  the  several  protestant  churches  are  also  made  sole  corporations  ca- 
pable of  taking  in  succession  any  parsonage  lands  granted  to  the  min- 
ister and  his  successors,  or  to  the  use  of  the  ministers.  And  no  aliena- 
tion of  any  such  lands  belonging  to  churches,  made  by  the  deacons 
without  the  consent  of  the  church,  or  by  church  wardens  without  the 
consent  of  the  vestrjr,  shall  be  sufficient  to  pass  the  same.  And  no 
alienation  made  by  ministers  of  lands  held  by  tliem  in  succession  shall 
be  valid  any  longer  than  during  such  alienor's  continuing  minister,  unless 
made  with  the  consent  of  the  vestry,  if  he  be  an  episcopal  minister,  or 
of  the  town  or  parish,  if  he  be  a  protestant  minister  of  any  other  sect 

Ministers,  being  thus  made  ioLe  corporalk>ns,  stand  on.  the  same 
foundation,  as  to  their  parsonages,  with  idl  other  sole  corporations,  hold- 
ing lands  in  succcssionvat  common  law.  They  hold  the  lands  in  the 
right  of  their  parish  or  church ;  and  if  they  hold  them  in  fee  pimple,  the 
fee,  in  case  of  deprivation,  resignation,  or  death,  is  in  abeyance  until 
there  be  a  successor ;  the  parish  or  church,  in  the  meantime,  having  the 
custody  and  being  entitled  to  the  profits,  but  having  no  authority  to  alien 
the  lands.  2  Ma^.  500,  Weston  v.  Hunt  5  Mass.  555,  Dillingham  v. 
Snow.  7  Mass.  445,  Bnmswick  v.  Dunning.  10  Mass.  93,  Brown  v. 
Porter.    15  Mass.  4(^,  Jewett  v.  Burroughs. 

Lands  appropriated,  by  the  original  proprietors  of  a  township,  to  the 
use  of  the  ministry,  or  a  donation  of  lands  to  the  use  of  the  ministry,  has 
tlie  same  import  as  a  donation  to  the  minister  and  his  successors  or  to 
the  use  of  the  ministers.    10  Mass.  93,  Brown  v.  Porter. 

If  the  minister  idien  the  parsonage  lands  with  tlie  assent  of  the  par- 
ish, or  of  the  vestry  of  the  church,  it  will  bind  his  successor ;  if  without 
such  assent,  it  will  not  be  a  discontinuance  of  the  estate,  so  as  to  drive 
the  successor  to  his  action,  but  he  may  enter.  2  Mass.  500,  Weston  v. 
Hunt  10  Mass.  93,  Brown  v.  Porter.  So  if  a  minister  be  disseized,  or 
if  his  predecessor  was  disseized,  he  may  enter,  if  the  ri^ht  of  entry  be 
not  taken  away,  or  bring  his  writ  of  entry,  or  writ  of  right,  as  the  case 
may  require.  2  Mass.  iKX),  Weston  v.  Hunt  12  Mass.  285,  Brown  v. 
Nye.    15  Mass.  464,  Jewett  v.  Burroughs. 

The  parish  cannot  convey  the  parsonage  to  the  minister  to  be  held  by 
him  in  his  personal  right.  14  Mass.  333,  Austin  v.  Thomas.  And  if  a 
parish  give  its  consent  that  the  minister  may  convey  the  parsonage,  he 
cannot,  by  will,  communicate  his  authority  to  his  executors.    lb. 

A  conveyance  to  the  treasurer  of  a  town  for  the  use  of  the  inhabit- 
ants, as  a  parsonage,  there  being  no  parish  in  the  town  distinct  from  the 
town,  is  a  grant  to  the  use  of  the  ministeifs  within  the  meaning  of  the 
statute.  lb.  So  a  conveyance  to  a  church,  to  the  use  of  the  church,  or 
to  the  church  and  their  successors  in  office,  or  to  the  church,  without 
limitation  of  use,  is  a  conveyance  in  trust  for  the  parish.  16  Mass.  488, 
Baker  v.  Fales. 

The  deacons  of  a  church,  are  not,  by  this  statute,  made  a  corporation 
for  ^e  purfioses  of  receiving  and  minaging  a  fund  raised  for  the  sup- 
port of  a  minister.   9  Mass.  254,  Boutefle  v.  Cowdin. 


38  YARDLf  VS.  ElLILL. 

[8  o]  but  he  is  not  bound  to  seek  the  lessor,  but  to  tender  it 
only  upon  the  land  ;  for  he  hath  bound  himself  to  pay  it, 
but  still  as  a  rent,  and  where  the  law  will.   (1) 


vicar  of  Pui- 

craM*  CBie, 

that  if  the  lea- 

toMv'all^ti^        (1)  8©«  Cro.  Eli*,  339,  Andrews  v.  Wood.  Cro.  Car.  76,  Chapman  v. 
rrnta'  reaenred  Chapmao.    Cio.  Elix.  838,  Speccot  V.  Sheres,  ace. 
in  the  iadea*         If  the  dcfcndaot,  in  the  case  in  the  text,  had  rejoined  that  the  rent  toat 
^'kJki^*?  *    *^  demanded,  as  Mugg&elttd  by  Hobart,  it  would  have  been  a  departure. 
mthMTbe'"  Cro- Elix.  828,  SjMKscot  v.  Sheres.  Cro.    Car.  70,  Chapman  v.  Chapman. 
DMt  pay'ihem  Upon  the  same  principle,  it  would  seem  that  the  rcjomder  made  by  the 
wiibottt  de-       defendant  in  the  text  is  also  a  departure.   His  plea  of  omnia  per/ormami 
mud,  at  the      &c.  implies  and  includes  a  payment  of  the  rent    His  rejomder  is  an 
p1*^*J">'i^     admission  that  it  b  not  paid,  and  an  averment  of  new  matter  in  excuse. 
menttlwraef     ^^  ^"^^  °^  therefore,  contain  matter  pursuant  to  his  plea,  and  does  not 
Jones  10.  p.  9.  "^PP^  '^^  fortify  it    Vide  3  Saund.  84.  a.  n.  1.    1  Chitty  618. 
t  Cr.  m,  19s!      Tboagh  rent  is  suspended  by  the  entry  of  the  lessor,  yet  in  an  action 
S  Ro,  448. 460,  on  a  bond  cooditionea  for  the  payment  of  a  certain  sum,  reciting  that  it 
aj *'  Jtc^  «'^'   ^  ^^  ^^^  ^^  certain  land,  the  defendant  cannot  plead  in  bar,  that  the 
Cr '^p  33.   ^untiff  entered  upon  the  land  and  evicted  the  defendant     Post  130, 
S  Le.  liX:  %     St.  vJohn  Diggs, 
BnU.  7d7.  Co. 
2.3.b.    W.TD, 

a.    ICr.  16.  

Hutt  114,  90, 

Case  of  Essoines. 

The  8tat.  Weston.  1.  c.  13.  that  many  tenanta  should  have  but  one  csiioin,  ex- 
tends not  to  a  writ  of  partition,  nor  to  essoins  cast  before  appearance. 


Yardly  V8.  Ellill. 

The  wortla  '  your  attorney  ia  a  bribing  knave  and  hath  taken  £20  of  you  to  coseo 
me,'  hold  actionable. 

An  undue  reward  for  anything  against  justice,  is  a  bribe. 

An  attorney  may  be  said  to  be  bribed  by  his  client  when  the  rcwaord  -exceeds  mea- 
sure and  the  object  is  against  justice. 

Yardly  on  attorney  af  the  Common  Pleas,  brought  an 

ji^'  action  of  the  case  against  Ellill,  and  said,    That  whereas 

Rit.**i2W.  "in*^   ^^  ^^^  been,  and  yet  was  an  attorney,  the  defendant  had 

^""'i'^V"      speech  concerning  him  with  one  Bancroft  with  whom  he 

s  Inst.  251.       >vas  before  retained  for  his  attorney,  and  said   unto  the 

Browniif-K.    ®**^  Bancroft,  *  your  attorney'  meaning   the  said  Yardly, 

Roii^Ab?  f  ^    '  >8  a  bribing  knave,  and  hath  taken  twenty  pounds  of  you,' 

Ifii^  nV^    meaning  the  said  Bancroft,  *  to  cozen  me,'  meaning  the  said 

Moora>5.        Ellill.       Upon   issue    not  guilty,    it  was  found    for  the 

plaintiff.     And  now  it  was  spoken  in  arrest  of  judgment, 

two  or  three  several  times  by  serjeant  Hutton.     It  was 


40  PeA8£  &  AL.  Et^RS  V9.  MeAD. 

[^  6]       an  attorney  to  appear  on  the  other  side  and  confess  the 
^-^"^^^"'^^    action,  or  the  like  ;  both  which  points  are  full  in  this  case, 
that  he  received  twenty  pounds  for  a  bribe  to  cozen  the 
defendant.     And  I  insisted  much  upon  Burchley's  case, 
Burchie  '■        whcrc  the  words  were,  that  Burchley  being  iBin  attorney 
cMe.  4  Co.  iG.  ^as  a  corrupt  man,  and  dealt  corruptly ;  which  words  are 
143.    '      'so  general,  and  do  not  pitch  upon  any  certain  kind  of 
corruption,  as  these  do,  only  they  were  enforced  in  the 
declaration,  that  there  was  former  speech  of  Burchley's 
dealing  as  an  attorney.     And  Justice  Warberton,  after  I 
had  spoken,  said,  that  he  began  to  stagger  in  his  opinion. 
Judgment.        And  after,  Tr.  12  Jac.  judgment  was  given  for  the  plain-^' 
tiflf. 


PeASB  &  AL.  Ex'rS  V8,  MeAD. 

If  a  bond  be  given  to  A.  B.  to  pay  inoney  to  luch  penon  ai  Bhe  should,  by  her  laat 
Debt.  will,  appoint,  and  she  appoints  no  person,  her  executors  cannot  claim  the  pay- 

^eciitorcan-       "'•"^• 

not  claim  '^^  word  asstgnt  includes  ezecuton  and  administrators. 

money  ap-  , 

pointed  to  f»  '  Peasb  and  Stileman,  executor?  unto  Elizabeth  Hanch- 
!^ee.*1r  Ro.  et,  brought  an  action  of  debt  against  Mead,  upon  an  ob- 
Wmch^k^nt!'  ligation  of  thirty  pounds.  The  condition  was,  that  Mead 
SoiSi^i  R*"  should  pay  twenty  pounds  to  such  person  or  persons  as 
77.  Yei.9. 80.  t^e  Said  Elizabeth  Hanohet  should,  by  her  last  will  and 

Br.  condition.  , 

5.  Mo.  855.  testament  in  writing,  name,  and  appomt  the  same  to  be 
Ck>.  L.  210.  a.  paid.  The  defendant  saith,  that  she  did  appoint  no  per- 
2.  and^93.'  Dy.'  ^on,  to  whom  the  samc  should  be  paid.'  The  plaintiffs 
aJiiS'itSn,  wpli^j  that  she  made  her  will  in  writing,  and  thereby 
^\^288  a.  ^^^^  them  her  executors  ;  whereupon  the  defendant  de- 
P^pu^.  Br.  1.  murred  in  law ;  and  the  opinion  of  the  court  was  clear, 

2  part  Chan.  . 

cases,  270.        that  the  money  is  not  payable  unto  the  executors ;  for 

riOl        though,  where  anything  testamentary  is  covenanted  to  be 

DriAike's        done  uuto  a  man  or  his  assigns,  that  is  to  be  done  to  the 

case  agrees 

come  ICY.  executors,  where  there  is  no  actual  assignee,  as  in  Chap- 
ley,  verb.  As.  man  and  Dalton's  case.  And  in  27  H.  8.  for  the  deliv- 
^^^3  Le!™'  ^I'ing  of  rentals  to  a  man  and  his  assigns,  the  reason  is» 
H.^B^'i^'  ^  becavse  the  word  assignee  is  indifferent  both  to  the 
pi^Ms^'  ^'      assignee  in  deed,  and  in  law.     And  there,  whan  the  execu- 
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[10  6]       presently  satisfied  by  way  of  retainer,  and  consequently 
no  new  action  can  be  had  for  tliat  debt.  (1) 

(1)  The  rule  that  a  personal  action  once  suspended  by  the  voluntary 
act  of  the  party  is  forever  discharged,  though  by  no  means  universal  in 
its  application,  is  frequently  repeated  m  the  books,  and  exemplified  by 
cases  like  this  in  Uie  text  It  applies  not  only  to  the  case  of  a  creditor's 
making  his  sole  debtor,  or  the  sole  executor  of  his  debtor,  his  own  ex- 
ecutor, but  to  various  other  analogous  cases. 

Thus  if  a  woman,  obligor  or  obligee,  marries  the  other  party  to  the 
obligation,  this  suspends  the  right  of  action,  and  therefore,  by  the  rule, 
extinguishes  the  debt,  so  that  it  will  not  be  revived  by  a  subsequent  di- 
vorce causa  prmcontracitu.  Dyer  140.  a.  North  v.  Butts.  So  if  the 
debtee  makes  the  debtor  and  another  his  executors,  and  die8,Xhe  right 
of  action  is  suspended  and  ^one  forever,  and  will  not  revive,  by  the  death 
of  the  debtor,  to  tlie  surviving  executor.  Plowd.  36,  Piatt  v.  Lock.  So 
if  tlie  obligee  in  a  joint  and  several  bond  make  one  of  tlie  obligors  his 
executor  with  several  otherS)  the  action  on  the  bond  is  discharged  as  to 
both  the  obligors,  because  there  is- but  one  duty  extending  to  both,  and 
a  discharge  of  one  is  a  discharge  of  both.  1  Bos.  &  Pul.  630,  Cheet- 
ham  &  al.  v.  Ward.  And  if  the  obligor  refuses  tlie  trust,  and  his  co- 
executors  act,  it  will,  notwithstandinnr  his  refusal,  be  a  discharge.  Per 
Holt  C.  J.  1  Salk.  308,  Wankford  v.  Wankford.  So  if  Uie  obligor  be 
appointed  sole  executor  of  tlie  oblige  and  administer  some  of  the  goods, 
but  does  not  prove  the  will,  and  dies,  the  debt  is  extinguished.  1  Salk. 
^.K),  Wankford  v.  Wankford.  But  if  the  obligor  had  xe&iscd  the  trust 
and  liad  not  adminbtercd,  qtuBre,  et  vide  Hargrove  &  Butler's  Co.  Lit. 
2G4.  b.  n.  201).  1,  and  tlie  note  to  the  case  of  Cheetham  v..  Ward,  ub. 
sup. 

So  in  New  York,  where  A.  recovered  judgment  against  B.  as  admin- 
istrator of  C,  and  ailerwards  appointed  B.  and  two  others  executors  and 
died,  it  was  held  that  the  judgment  debt  against  B.  was  extinguished. 
2  Johns.  471,  Thomas  v.  Thompson. 

But  ^vllere  an  executrix  married  the  debtor  of  her  testator,  it  was  held 
that  the  right  of  action  whicb  she  had,  en  auUr  droits  against  her  hus- 
band, though  suspended  during  the  coverture,  was  not  extinguished,  but 
would  revive  against  the  husband's  executors.  Cro.  Eliz.  1 14,  Grossman 
V.  Readc.  And  where  the  obligee  in  a  joint  and  several  bond,  made 
the  executor  of  one  of  the  obligors  who  had  fully  administered  the  de- 
ceased obligor's  estate,  his  executor,  it  was  held  tliat  tliis  did  not  release 
the  surviving  obligors,  but  that  such  executor  might  maintain  an  action 
on  the  bond  against  them.  Cro.  Car.  372,  Dorchester  v.  Webb.  And 
if  a  person  die  intestate  and  administration  be  committed  to  his  debtor, 
the  debt  is  not  extinguished,  though  the  right  of  action  is  suspended, 
because  this  is  not  done  by  the  act  of  the  creditor  but  by  act  of  law.  1 
Salk.  306.    11  Mass.  2(i9,  Stevens  V.  Gaylord. 

Though  the  appointment  of  a  debtor  to  be  the  executor  of  his  credit- 
or is  said  thus  to  be  an  extinguishment  of  his  debt,  still  '  the  debt  is 
assets,  and  the  making  him  executor  does  not  amount  to  a  legacy,  but 
to  a  payment  and  release.'  Per  Holt  C.  J.  1  Salk.  306.  '  It  was  never 
doubted  but  a  debt  dne  from  an  executor  to  a  testator  shall  be  assets  in 
the  executor's  hands  to  pay  debts.'  Per  Lord  Chancellor  Talbot,  Cas. 
temp.  Talb.  241,  Brown  v.  Selwin.  The  operation  of  the  general  rule 
may  also  be  controlled  by  the  manifest  intention  of  the  testator,  to  be 
inferred  from  the  will  itself,  so  as  to  make  the  debt  due  from  the  execu- 
tor assets,  not  only  for  payment  of  the  testator's  debts,  but  also  of 
legacies ;  Yelv.  160,  Flua  v.  Rumcey ;  uid  not  only  for  debts  and  leg^a- 
cies,  whether  specific  or  residuary,  but  a  trust  is  also  raised  in  equity 


,^l  Bridgeman's  Case. 

rii>  c/J      (laujr'iter's  mind  either  one  way  or  other  ;  and   the  desire 

N^-N'-^^    of  her  consent,  and  the  forking  of  it,  shows  that  so  the 

defendant  conceived  it,  and  therefore  it  shall  be  presumed 

of  importance  to  have  her  consent,  which   being  granted 

at  his  suit  and  request,  shall  be  accounted  consideration 

out         sufficient.      And  so  it  was  adjudged  for  the  plaintiff,  Tr. 

YcirS""^      ij.  Jac.     Jones  365.      Plow.  302.  a.       3Cro.   194,  715. 


Cr.  18. 


Hutt.  85.     Mo.  866.     1  Roll.  13.  &c. 


pi] 


Leifield  v8,  Tysdale. 

Tythctr  arc  not  clue  for  tlio  yearly  rent  of  houses.      Wlicrc  tlicrc  con  bo  no  tythcs 
df.  communijure  thure  con  be  no  motliu  decimandi. 


Bridgeman's  Case. 

Admiralty  cannot  hold  plea  of  thinga  done  in  a  foreign  land. 

Nor  of  obligations  or  promUea  made  at  sea  for  debts  duo  on  land,  they  not  being 
for  a  marine  cause. 

Nor  can  the  ship  bo  pledged  or  proceeded  against  for  any  general  debt  of  tlio 
master. 

Rut  if  the  ship  be  in  distress  and  the  voyage  in  danger  of  being  defeated,  tlie  mas- 
ter may  pawn  the  ship  for  money  to  relieve  such  necessity. 
Mo.  918.     13 

R.  2.  cap.  6.  «  Philip  Bridgeman  sued  one  Williams  in  the  Admiralty 

Cr.  Car.  HSG 

Goi.  Ro.  1.530.  Court,  and  the  case  was  this  ;  that  one  Philip  Bernard  was 
Ro.1.532.  Apr.  owncf  of  a  ship  called  the  Bonaventure,  and  sent  her  in- 
^^YeifiSi  ^^  Spain,  and  made  Williams  master  of  her,  who  (as  is 
77^*79^w  ^^  alleged  in  the  Admiralty  Court)  did  upon  the  high  sea  bor- 
Apr.  lyc.  Co.  row  of  Bridgeman  certain  royals  of  eight,  to  the  value  of 
12.  IM.  Co.  fifty  pounds  sterling,  for  repayment  whereof  he  did  im- 
107.  a.  Co.  13.  pawn  the  said  ship,  and  returning  now  home,  and  the  ship 
2.  a.  lyii^g  ^^  the  Thames,  Bridgeman  obtained  a  warrant  from 

the  Admiralty  Court  to  arrest  the  same  ship,  and  did  so, 
whereupon  Bernard  came  into  tt)e  Admiralty  Court,  and 
claimed  his  property,  denying  that  the  said  Williams  was 
owner,  or  had  any  power  to  pawn  it ;  yet  nevertheless  the 
court  proceeded  to  judgment  against' the  ship  for  his  debt.' 
Whereupon  a  prohibition  was  granted  by  the  court,  where- 
of the  reasons  were,  that  by  the  common  law,  by  which 
properties  were  to  be  tried,  the  master  of  the  ship  could 
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[12  a]  opinion  clearly,  that  if  this  cause  had  been  within  the 
jurisdiction  of  the  admiralty,  that  we  should  not  prohibit 
them,  because  they  gave  sentence  against  our  law  in  this 
point  of  impawning,  for  it  shall  be  presumed  according  to 
their  law,  or  else  an  appeal.     Vid.  212,  213. 


Holder  v8.  Taylor. 

Covenant. 

The  word  tUiidn  imports  a  covenant  that  the  lessor  had  power  to  lease,  upon 

which  an  action  will  lie. 
Such  a  covenant  may  be  broken  without  entry  or  eviction  ;  but  it  is  otherwise  up- 

on  an  express  covenant  for  quiet  enjoyment 

Pasch.ii.  jac.  HoLDER  brought  an  action  of  covenant  against  Taylor, 
roi!*D^*se^*'  ^^^  declared  for  a  lease  for  years  made  by  the  defendant 
by  the  word  demisij  which  imports  a  covenant;  (1)  and 
then  shews,  that  at  the  time  of  the  lease  made,  the  lessor 
was  not  seized  of  the  land,  but  a  stranger,  and  so  the  cov- 
ken  before  cuant  in  law  broken.  But  he  did  not  lay  any  actual  en- 
1  R?»!^Br"^'  try  by  force  of  his  lease,  nor  any  ejectment  of  the  stran- 
3*Cr*ii4  ^V'  8®''>  "^'  *"*y  claiming  under  him ;  whereupon  it  was 
4»  ^*  iS^*  ^^j^^^^^i  ^^^^  ^^  action  of  covenant  would  lie,  because 
Mo.' 419.'  icr.  there  was  no  expulsion.  But  the  whole  court  was  of 
5  Co.  i7.a.  '9'  opinion  that  an  action  did  lie  ;  for  the  breach  of  the  cov- 
i>y'.3S8. 1  RoU.  ^nant  was,  in  that  the  lessor  nad  taken  upon  him  to  de- 
iSi*.i76.*'?*'  mise  that  which  he  could  not;  for  the  word  demisi  im- 
fcro  ^Mfi^*  P^'^^  *  power  of  letting,  as  dedi  a  power  of  giving.  And 
444.   Apr.  35!   it  is  not  reasonable  to  enforce  the  lessee  to  enter  upon  the 

1  Saund.  3».  '^ 

n.  (I.) 

(1)  Implied  covenants  or  covenants  in  law,  and  such  as  the  law  raises 
or  unplies,  though  not  expressed.  Thus  the  word  demisi  or  concessi  in 
a  lease  for  years,  imports  a  covenant  on  the  lessor's  part  that  he  has  a 
ootrer  to  lease,  and  also  for  quiet  enjoyment  during  the  term;  and  if  the 
lessee  or  his  assignee  he  evicted  hy  any  one  having  title,  he  may  main- 
tain an  action  upon  such  implied  covenant  Cro.  Jac.  73,  Style  v.  Hear- 
ing. 1  Saund.  32^  n.  (2).  Bac.  Ahr.  Covenant  B.  Such  action  may 
flJso  he  maintained  agamst  the  lessor  for  his  own  wrongful  entry,  hut 
not  for  the  wrongful  act  of  a  stranger.  Cro.  Eliz.  214,  Andrew's  case. 
G74,  Nokes  v.  Jones.  If  there  he  two  lessors,  an  action  founded  upon 
the  covenant  implied  in  the  word  demiserunt,  and  averring  a  breach  that 
the  lessors  had  no  title,  must  be  brought  against  both  lessors  and  cannot 
be  maintained  against  one  alone ;  but  if  the  breach  assigned  is  the  sub- 
sequent wrongful  act  of  one  of  the  lessors,  the  action  may  be  brought 
against  him  alone.    1  Salk.  137,  Coleman  v.  Sherwin. 

If  tenant  for  life,  or  tenant  pur  auUrviej  make  a  lease  for  years  by  the 
word  denUsiy  and  the  tenant  for  life  or  cestui  guetfiedie  within  the  term 
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[12c] 

v^^^s^^w/  Norton  v8.  Simmes. 

S^.^*^9°j '         1^6  Btat.  S3,  H.  6.  c.  9,  ii  a  special  statute  and  must  be  pleaded. 

A  sheriff  may  appoint  a  deputy  at  will,  and  if  he  grant  a  deputation  Irrevocable, 
yet  he  may  revoke  it. 

An  under  sheriff  has  power,  by  law,  to  execute  all  process,  the  command  of  which 
is  not  personal  to  the  sheriff;  and  this  power  cannot  be  restrained  or  abridged, 
either  by  covenant  on  the  part  of  the  under  sheriff  not  to  execute  certain  pro- 
cess, or  by  Rprooiao  in  the  act  of  qypointment  by  the  sheriff;  and  such  proviso 
or  covenffit  would  be  void. 

A  bond  taken  by  the  sheriff  to  save  him  harmlen  of  his  own  unlawful  acts  or 
omissions,  is  void ;  but  a  bond  from  his  under  sheriff  to  save  him  harmless  of 
all  escapes  upon  arrests  made  by  the  under  sheriff  is  valid. 

A  bond  for  performance  of  covenants,  some  of  which  are  void  and  some  valid  at 
common  law,  is  good  as  to  the  valid  covenants.  8tcuSf  if  void  as  to  part,  by 
statute. 

In  debt  on  bond  for  performance  of  covenants,  if  the  defendant  pleads  an  insuffi- 
cient plea  of  performance,  and  the  plaintiff  in  his  replication  assigns  no  suffi- 
cient breach,  he  cannot  have  judgment. 

In  debt  on  such  bond,  a  general  plea  of  performance  is  good,  though  some  of  the 
covenants  are  negative,  if  the  negative  covenants  are  void,  as  against  law. 


s<»«<J«^.  Sir  Daniel  Norton,  knight,  late  sheriff  of  Hampshire, 

Rot.  346.  brought  an  action  upon  an  obligation  of  an  hundred 
sheriff  to^e^'  pounds  against  Richard  Simmes,  for  performance  of  cove- 
Q§db"2^i^'23  nants,  whereof  the  effect  was,  that  whereas  Sir  Daniel 
Winch!^¥nt^^*  Norton  had  made  Bryan  Chamberlaine  his  under  sheriff  at 
}^  J'^T*^*   his  will,  the  same  Chamberlaine  by  indenture  did  covenant 

1.  K.  63,  Go.  1  •        1 

1  Roll.  417.       with  the  sheriff  to  discharge  and  save  him  harmless  of  all 

Br.  Condition  «        .  ■  i        i  i    i  i    i       i  • 

2.  Mod.  568.  escapes  of  prisoners  that  should  be  arrested  by  him,  or 
any  bailiff  or  officers  appointed  by  him.  And  another 
covenant  was,  that  he  should  not  execute  any  extent,  lib- 
ercLtCf  elegit,  or  any  other  execution  for  any  sum  above 
the  sum  of  twenty  pounds,  before  he  had  first  made  known 
to  the  said  sheriff  the  nature  and  quality  of  the  said  writ ; 
and  if  any  such  execution  were  above  twenty  pounds,  then 
he  would  not  execute  it  without  the  special  warrant  of  the 
said  Sir  Daniel  Norton  the  high  sheriff.  And  there  were 
also  divers  other  covenants ;  and  the  defendant  pleaded, 
"that  Chamberlaine  the  under  sheriff  had  performed  all  the 
covenants ;  whereupon  the  plaintiff  replied,  that  one 
White,  anno  44  Eliz.  had  recovered  in  the  Common  Pleas 
two  hundred  and  three  pounds  debt  against  one  Fielder, 
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and  that  he  had  gotten  fiftytwo  pounds  tlioreof  by  an  ex-  [J 2  d] 
ecuiion  of  fieri  facias  in  the  said  county  of  Southampton,  v-^^.-^ 
and  died,  and  that  Frances  White,  his  executrix,  had  sued 
a  scire  facias  against  the  said  Fielder  for  the  residue,  viz, 
one  hundred  and  fiftyone  pounds,  and  had  judgment,  and 
took  out  a  capias  ad  satisfaciendum  and  delivered  it  to 
the  said  Chamberlainc,  who  arrested  him  by  force  thereof, 
and  so  he  was  in  execution,  in  the  custody  of  the  said  rio-i 
sheriff,  for  the  said  debt,  and  so  being,  and  Chamberlaine 
remaining  under  sheriff,  the  said  Fielder  escaped  out  of 
the  custody  of  the  said  sheriff,  the  debt  not  satisfied  ;  by 
means  whereof  the  said  sheriff  was  chargeable  to  pay  the 
said  debt,  and  did  pay  it  unto  the  said  Frances  White ; 
and  all  this  was  in  the  sheriffwick  of  the  said  Sir  Daniel 
Norton,  and  while  the  said  Chamberlaine  was  under  sher- 
iff, viz.  6  Jac.  Reg.  Hereupon  the  defendant  demurred 
in  Law-/  and  in  Trinity  Term,  12  Jac.  the  whole  court, 
upon  public  argument,  gave  judgment  for  the  plaintiff,  and 
in  this  case  these  points  were  resolved. 

First,  that  this  case  was  not  within  the  stat.  of  23  H.  6.  Judgment. 
both  because  it  was  not  a  bond  made  by  or  in  the  behalf  2a.   ioco'99! 
of  a  prisoner,  as  Beausage's  case  is ;  as  also  because  the  pio.  (li  a    4 
statute  is  not  pleaded,  being  a  special  Law  (1) ;  and  also  ^'®'^^**- 

(1)  It  was  long  a  qwulio  vexata  whether  the  statute  23  H.  G.  c.  0. 
was  a  general  or  apecial  act  Montague  C.  J.  says,  (Plowd.  65)  in  tlic 
quaint  language  of  nis  time,  Uiat  it  is  an  act '  particular  in  a  generality, 
or  it  may  be  called  general  in  a  particularity,^  and  that  it  ought  to  bo 
pleaded.  In  tlie  case  in  the  text  it  is  called  a  private  act  In  2  Saund. 
154,  Benson  v.  Welby,  it  was  held  to  be  a  private  statute,  though  Twys- 
den  J.  thought  it  ought  to  have  been  settled  otherwise.  In  1  Str.  ^iX), 
Mills  V.  Bond,  it  was  held  to  be  unnecessary  to  plead  it  In  many  other 
old  oases  the  question  occurred  and  it  was  generally  considered  a  spe- 
cial act,  though  with  some  difference  of  opinion  among  the  judges.  In 
a  more  modem  case,  Doug.  93,  Boyce  v.  Whitaker,  n.  12,  Lora  Mans- 
field inquired  if  there  was  ever  any  doubt  whether  this  statute  was  a 
public  art.  It  is  now,  however,  settled,  in  the  case  of  Samuel  v.  Evand, 
2  T.  R.  5tS9,  in  which  all  the  authorities  were  examined,  that  it  is  a  pub- 
lic act  and  need  not  be  pleaded. 

The  proviiiions  of  this  act  are  in  force  in  Massachusetts  as  a  part  of 
the  common  law  of  the  state ;  5  Ma<)s.  315,  Morse  v.  Ilodsdon  &  a1. 
7  Mass.  lOU  Clap  v.  Cofran ;  in  New  York  by  legislative  enactment ; 
34  sesB.  c.  28.  8.  13;  2  Johns.  Ca.  230,  Dole  v.  Bull ;  and,  being  for  Uie 
liberty  of  the  subject,  are  probably  adopted  in  substance  in  the  oUier 
States    Vide  4  Hen.  &  Mun.  281.    2  Day  4.    4  Harris  &  Mc  Henry  5. 

The  statute  consists  of  two  branches ;  the  first  is  as  to  the  persons  to 
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[13  a]      because  it  was  not  directly  pleaded  that  Norton  was  high 
^"^'s/^^     sheriff,  or  Chamberlaine  under  sheritl*.  but  only  by  way  of 

Plo.  143.  a.  .  ^  J      J  J 

recital  in  the  indenture,  which  was  pleaded. 

<-'o-9*9. *>.4S.  It  was  also  resolved,  that  the  sheriff  might  grant  his 
under  sheriffwick  to  hold  at  his  will  only ;  for  it  was  in 
his  choice  to  make  or  not  to  make  an   under  sheriff,  but 

6  Ed^'i.^  n  ^^  exercise  it  himself.     That  an  under  sheriff  is  in  effect 

H.4. 73.  but  the  sheriff's  deputy,  and  therefore  according  to  the 

nature  of  a  deputation  must  be  removeable  as  an  attor- 
ney is ;  so  as  if  the  sheriff  should  make  him  irrevocable, 
yet  he  may  revoke  him.  There  is  neither  common  law 
nor  statute  law,  that  makes  him  immoveable.  He  is  but 
in  the  nature  of  a  general  bailiff  errant  to  the  sheriff  and 

Dy.  278.  b.  275.  the  whole  shire,  as  others  are  over  the  hundred.    His  oath 

III*  ' 

appointed  by  the  statute  of  27  Eliz.  is,  that  he  shall  bear 


be  lot  to,  or  excluded  from,  bail  by  BherifTd,  &c. ;  and  the  second  as  to 
the  nature  and  form  of  the  security. 

1st.  Jls  to  the  first  branch.  It  hva  been  held  that  the  marshal  of  the 
King^s  Bench,  tliough  not  named,  is  within  the  reason  and  intent  of  the 
act,  and  therefore  bound  by  it ;  Dyer  323.  b.  Lifreart  v.  Wiseham ;  Cro. 
Eliz.  66,  Braccbridge  v.  Vauirhan ;  1  Saund.  1G3,  Lienthal  v.  Couke  ; 
that  it  is  imperativef  and  therefore  if  a  prisoner  who  is  bailable  by  the 
act  tenders  a  bail  bond  with  sufficient  sureties,  and  the  shcriflf  refuses 
to  accept  it,  he  is  liable  to  a  special  action  on  the  case ;  2  Salk.  60i>,  Rex 
V.  Barlow ;  2  Mod.  31,  Smith  v.  Hall ;— 84,  Page  v.  Tulse ;  5  Mau.  &  Sel. 
223,  Matson  v.  Booth ;  but  not  to  an  action  of  trespass  vi  et  armis  for 
false  imprisonment,  for  the  refusal  docs  not  make  him  a  trespasser  cib 
initio;  Cro.  Ca.  11K>,  Salmon  v.  Pcrcival;  2  Mod.  31,  Smitli  v.  Hall;  1 
Saund.  (H,  a.  n.  j[5);  and  the  action  must  be  brought  against  the  sheriff, 
and  not  against  liis  bailiff  who  made  the  arrest ;  Smitli  v.  Hall,  uh,  sup. ; 
*  tliat  the  act  is  imperative  also  as  to  its  exceptions,  and  therefore  if  the 
sheriff  let  to  bail  those  who  come  witliin  its  exceptions,  the  bond  will  be 
void  and  lie  will  be  guilty  of  an  escape  ;  Plowd.67,  Dive  v.  Mannintrham  ; 
4  T.  R.  .505,  Bengough  v.  Rossiter,  and  S.  C.  affirmed  on  error,  2  U.  Bla. 
418 ;  that  a  bond  given  to  a  sheriff  for  the  appearance  of  a  person  arrested 
on  process  issued  on  an  indictment  for  a  imsdemeauor  is  void  as  against 
the  statute,  tliough  *  indictments  of  treppass '  are  expressly  mentioned ; 
Bengough  V.  Rossiter,  uh.  sup. ;  that  a  sheriff  cannot  take  bail  on  an 
attachment  for  contempt;  1  Str.  479,  Anon.;  Com.  II.  2(54,  Field  v. 
Workhouse ;  but  he  may  upon  an  attachment  of  privilege,  attachment 
i]j)on  prohibition,  or  attachment  in  process  upon  a  penal  statute ;  Field  v. 
Workhouse,  ub.  sup. ;  tliat  the  statute  extends  only  to  process  in  actions 
at  /(IIP,  and  does  not  affect  process  in  courts  of  equity ;  and  therefore, 
on  un  attachment  out  of  chancery,  the  bhcriff  is  not  bound  to  take  bail, 
1 II.  Bla.  4G8,  Studd  v.  Acton;  but  he  may  do  it  at  his  discretion,  and 
the  bond  will  be  valid  at  common  law  ;  G  Taunt  WiJ),  Morris  v.  Hay- 
ward  ;  that  the  act  does  not  extend  to  arrests  made  bv  tlie  sergeant  at 
arms  attending  upon  the  house  of  commons,  or  upon  the  president  and 
council  of  the  Marches  of  Wales ;  Bac.  Abr.  Sheriff,  O.,  but  it  does  to  a 
mayor  who  lias  tlie  custody  of  prisoners  virtute  officii ;  Cro.  Eliz.  7t>, 
Widow  v.  Clerke. 
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himself  well,  for  so  long  as  he  shall  continue  in  the  office.      [13  6] 
It  is  necessary  both  for  the  public  service,  and  for  the  in-      v-^*v^w/ 
demnity  of   the  sheriff,   that   he   be   removeablc  by  the 
sheriff. 

Yet  it  is  true,  that  under  sheriffs  have  been  long  in  use,  ^  Browni.63. 
and  experience  proves  that  many  sheriffs  cannot  well  exe- 
cute it  themselves ;  so  tliis  point  was  resolved,  that  he  was 
a  perfect  under  sheriff,  and  so  the  arrest  well  made  by 
him,  and  so  an  escape  upon  it. 

Next  it  was  resolved,  that  a  sheriff  in  making  an  under  9  E.  4. 31,32. 
sheriff,  did  implicitly  give  him  power  to  execute  all  the 
ordinary  ofHces  of  the  sheriff  himself,  that  might  be  trans- 
ferred by  the  law ;  as  serving  of  process  and  executions, 
and  the  like.  But  he  could  not  deal  in  writ  of  redisaeisiny  6  Co.  12.  a. 
because  in  that  the  sheriff  is  a  judge ;  nor  in  that  case  of 
the  writ  of  waste,  where  the  sheriff  is  commanded  to  go 

2d.  m^s  to  the  nahm  and  form  of  the  security. 

The  constant  tuage,  since  the  passing  of  the  act,  has  been  to  take 
security  by  bond;  and  a  simple  contract^  which  is  not  of  so  high  a  nature 
as  the  security  by  obligation,  which  is  required  by  the  statute,  is  insuffi- 
cient Per  Ashurst  J.  1  T.  R.  AUl,  Rogers  v.  Reeves.  8  Johns.  96, 
Strong  V.  Tomkins. 

The  statute,  having  prescribed  the  form  of  the  security,  and  declared 
that  those  taken  in  other  form  shall  be  void,  must  be  strictly  puisued. 
Bonds  given  to  the  sheriff  colore  officii ,  to  obtain  from  him  a  favor  and 
indulgence  to  which  a  prisoner  in  his  custody  is  not  entitled,  and  in  a 
form  not  authorized  by  the  act,  are  usually  colled  bonds  for  ease  and 
favor^  and  are  void.  Dive  v.  Manningham,  Morse  v.  Hodsdon,  and  Clap 
V.  CoTtsu,  ub.  sup.    Two  things  arc  essential  to  the  validity  of  the  bond. 

Ist.  That  it  shall  hk  made  to  the  sheriff  himself  in  the  name  of  his 
office. 

2d.  That  it  shall  be  only  upon  condition  written  for  the  appearance  of 
the  party  a\  the  day,  &c. 

1st,  It  must  be  made  to  tlie  sheriff,  or  principal  officer  who  has  the 
return  of  process ;  and  if  it  be  made  to  his  deputy,  under  sheriff  or 
bailifi^  though  the  arrest  may  be  made  by  tlie  latter,  the  bond  will  be 
void.  1  T.  R.  422,  Rogers  v.  Reevus.  2  Mod.  81,  Smith  v.  Hall.  Dyer, 
120.  a.  Thrower  v.  Whetstone.  2  Mod.  304,  Hall  v.  Carter.  So  if  the 
name  of  his  office  is  omitted  in  the  bond  it  will  be  void.  I  Saund.  60. 
n.  (3.) 

2d.  It  must  be  only  upon  condition  written  that  the  prisoner  shall  ap- 
pear at  the  day,  &c.  contained  in  the  precept.  The  bond  will  therefore 
be  void  if  there  be  any  other  condition  expressed ;  Plowd.  (38,  Dive  v. 
Manningham  ;  Cro.  Eliz.  (77%  Scryven  v.  Dy ther ;  1  Saund.  IfJl,  a.  n.  ( 1 ) ; 
or  if  it  be  without  any  condition  ;  Dyer  120.  a.  'J'hrower  v.  Wlietstone  ; 
2  T.  R.  575,  Samuel  v.  Evans  ;  or  with  an  impossible  condition ;  I  Str. 
399,  Mills  V.  Bond ;  Samuel  v.  Evans,  uh.  sup.  And  if  a  sheriff  or  his 
deputy  or  bailiff  take  any  bond,  promise  or  security  by  way  of  indemnity 
for  showing  ease  and  favor  to  his  prisoner,  or  for  any  future  violation  of 
his  duty,  within  the  spirit  and  meaning  of  this  statute,  i^  will  be  void. 
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[13  c]      to  the  place  wasted,  because  it  is  personal  unto  the  sheriff 
^■^^^^^^      himself.  Hereof  it  follows,  that  a  sheriff  will  make  an  un- 
der sheriff,  provided  that  he  shall  not  serve  executions 
pr.  13a.         above   twenty  pounds,  without  his  special  warrant,  this 
proviso  will  be  void;  for  though  he  may  choose  not  to 
make  an  under  sherifl^at  all,  or  may  make  him  at  his  will, 
3  Cro.  440.   9  and  so  remove  him  wholly,  yet  he  cannot  leave  him  an 
417.   iCo'as.  under  sheriff  and  yet  abridge  his  power,  no  more  than  the 
Cr.44oi^  Co.  ^  king  may  in  case  of  the  sheriff  himself.     But  it  was  said 
?}'^'    u    m   here  that  the  case  here  was  not  so,  that  the  restraint  of 

Under  BherilTs  ' 

power notto be  exccutious  above  twenty  pounds,  grew  not  on  the  part  of 

i>y.  C6.  b.'        the  sheriff,  but  on  the  part  of  the  under  sheriff  by  his 

covenant,  which  might  stand   for  good,  notwithstanding 

Co.  L.206.b.    i^ijg  repugnancy  to  his  office.     As  a  feoffee  in  fee  simple, 

may  bind  himself  to  the   feoffor  not  to  alien,  though  the 

feoffor  cannot  restrain  him  himself  by  condition,  for  the 

Plowd.  60,  Dive  v.  Manningham ;  7  Johns.  159,  Love  v.  Palmer ;  Yelv. 
197,  Martyn  v.  Blithman ;  l)yer  323.  b.  Ligeart  v.  WiBeham ;  5  Mass. 
317,  Morse  v.  Hodsdon  &  al. ;  8  Johns.  98,  Strong  v.  Tompkins ;  4  East 
568,  Sedgworth  v.  Spice r;  5  Mass.  385,  Dcnnv  v.  Lincoln; — 541, 
Churchill  v.  Perkins ;  4  Mass.  370,  Ayer  v.  Ilutchins ;  Cro.  Eliz.  199, 
Featherston  v.  Hutchinson. 

No  set  form  of  words  is  necessary  in  the  condition ;  but  if  it  is,  in  ef- 
fect, that  the  party  shall  appear  according  to  the  design  of  the  writ,  it 
is  sufficient.  2  Str.  1155,  Shuttle  worth  v.  Pilkin^ton.  It  is  not  neces- 
Bary  to  insert  the  nature  of  the  action ;  2  Show.  .51,  Gardner  v.  Dudgate, 
n.  (c.) ;  and  if  it  is  inserted  informallv  or  incorrectly,  the  variance  is  im- 
material. Cro.  Ja.  28(),  ViUicrs  v.  Hastings.  If  the  appearance,  day 
and  party  are  well  expressed,  this  is  all  tliat  is  necessary.  6  T.  R.  702, 
Owen  V.  NaiL  1  Johns.  521,  Stevens  v.  Clanccy.  9  East  55,  Jones  v. 
Stordy. 

So  a  bond  taken  by  a  sheriff  to  indemnify  hitn  for  an  unlawful  act  al- 
•  ready  done,  e.  g,  an  escape  already  suflfcred,  is  good.     11  Mod.  93, 

Hachet  v.  Tilley.  1  Caines  450,  Given  v.  Driggs.  6  Mod.  225,  Fox 
V.  Tilley.  And  a  bond  given  to  a  sheriff  to  mduce  a  less  rigorous 
confinement,  if  the  indulgence  be  such  as  is  consistent  with  his  duty, 
is  not  a  bond  for  ease  and  favor.  2  Johns.  Ca.  23!>,  Dole  v.  Bull ;  and 
a  bond  given  by  one  in  execution,  conditioned  to  be  a  true  prisoner 
and  not  to  escape,  if  not  ffiven  for  ease  and  favors  is  good.  Dole  v.  Bull, 
uh,  sup,  1  Saund.  161,  Lentlial  v.  Cooke.  2  Salk.  438,  Anon.  Dyer 
323,  n.  (32).  So  a  contract  to  indemnify  the  sheriff  for  seizing  on  a^. 
/a.  certain  specified  ^oods,  is  not  witiiin  tlie  statute ;  Cro.  Ja.  652,  Arun- 
del V.  Gardner ;  and  if  the  goods  are  not  in  possession  of  tlie  debtor,  or 
the  property  is  in  dispute,  tlie  sheriff  may  require  such  indemnity.  4 
Mass.  60,  Marshall  v.  Hosmer.  And  a  bond  to  tlie  sheriff  that  the  party 
on  ^Jl-fih  shall  pay  the  money  into  court  at  tlie  return  of  the  writ  is 
not  within  tiie  statute,  because  the  statute  extends  only  to  obligations 
made  by  persons  in  custody.    Bac.  Abr.  Sherifi;  O. 

If  the  sheriff  takes  a  bond  which  varies  from  those  provisions  of  the 
statute  which  are  for  his  direction  and  benefit  only,  it  will  be  valid ;  as 
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repugnancy.     But  the  covenant  here  was  holden  void  as      [13  J] 
being  against  law  and  justice ;  for  since  by  being  made      "^^^^^^^ 
under  sheriflT,  he  is  liable  by  law  to  execute  all  process,  he  s  Cro.  103. 
coald  no  more   than  the  sheriff  himself  covenant  not  to  Apr.  i^. 
execute  process  without  another's  special  warrant;   for 
that  is  to  deny  or  delay  justice  ;  so  this  being  a  covenant  ei/'co'.s  1^! 
against  law,  and  being  in  the  negative,  needed  no  answer  ^;^  ^!%^il' 
at  all,  as  being  void  and  no  covenant  in  law.   And  though  cr.Ei.(;yi,74y. 
it  were  not  void,  yet  the  general  plea  of  performance  of  all  cbvciiaiit*  nrg- 

.,,  .         ,  «  .  ativc  void  ill 

covenants  will   serve  m  the  case  of  a  negative  covenant,  law.    v.  in 
Tamen  quart  de  to.     q.  plead,  perform,  generalment  i  ^-Zu^r  re- 
Male.     8  Co.  133.  b.      16  H.  7.  11.     Co.  L.  303.  b.     Cr.  •^ll.^V'whcn 

r*ar    AOO  there  are  in 

Var.  ^X^.  indenturea 

But  it  was  resolved,  though  this  covenant  was  void  in        [14] 
law,  yet  the  bond  was  good   for  the  rest  of  the  covenants  thJne^^^jvc 
acreeable  to  law.     And  difference  was  taken  between  a  ^^"^  uonfeaa- 

^  ance  ;  and  in 

bond  made  void  by  statute,  and  by  common  law  :  for  upon  the  affirmativo 

for  feiiMance 

the  statute  of  23  H.  6.  if  a  sheriff  will  take  a  bond  for  a  there  the  de'- 
point  against  that  law,  and  also  for  a  due  debt,  the  whole  piead  specially 
bond  is  void  :  for  the  letter  of  the  statute  is  so  ;  for  a  stat-  {rveaf tilafhe 
ute  is  a  strict  law.     But  the  common  law  doth  divide  ac-  ^^^J^'^''"^''^ 
cordins  to  common  reason,  and  having  made   that  void  2.  when  the 

o                                                  7                            o  negativeaare 
^ ' — ■ — ' — ~~ against  law, 

if  he  takes  two  sureties,  one  of  whom  has  nothing  in  the  county,  or  and  the  affirm- 
both  of  whom  have  not  suflScient  in  tlie  county,  or  if  he  takes  but  one  f^i^'c  lawful, 
and  he  has  nothing  in  the  county ;  Cro.  Eliz.  808,  Clyf\on  v.  Webb  ;-852,  fJ^J^  j^Xm- 
Biackbourn  v.  Michelbourn; — 802,  Cotton  v.  Wale ;  10  Co.  {)9,  Beaw-  Lice  generally, 
fajre's  case.  But  in  these  cases,  if  the  bail  prove  insufficient  the  sheriff  and  the  court ' 
wfll  be  answerable  to  the  plaintiff  in  tlie  action.  9  Mass.  479,  Long  v.  is  to  take  no- 
Billings.     12  Mass.  127,  Rice  &  als.  v.  Hosmer.  *»<=«  J^*^  «*»« 

A  custinction  is  also  made  between  those  cases  where  the  bond  or  JJ^Jjgt  lav^ 
promise  is  given  to  the  plaintiff  in  the  action,  and  those  where  it  is  37\vhen  cove- 
given  to  the  sheriff  or  his  deputy.    The  statute  speaks  only  of  obligations  nanti  are  void 
given  to  the  sheriff,  and  does  not  extend  to  such  as  are  given  to  the  by  the  com- 
partj.    If  it  is  ffiven  to  tlie  sheriff,  the  form  of  the  stetute  must  be  ^9^  l*w»  "^ 
strictly  pursued,  but  if  to  tlie  party,  it  will  be  good  in  any  other  form.  v^d"the^  obli- 
Tbus  a  promise  of  an  attorney,  for  the  appearance  of  the  defendant,  is  gation  sunda 
not  within  the  statute  and  will  be  enforced,  if  it  is  made  to  tlie  plaintiff  good  for  those 
in  the  action.     1  T.  R,  418,  Rogers  v.  Reeves ;  but  if  it  is  made  to  the  that  are  good, 


ippeared  to  have  been  made  for  the  plaintiff' 
assent.     So  a  bond  given  to  the  plaintiff  conditioned  that  a  person  ar-  pi^^l-^^u*' 
rested  at  his  suit  shall  give  security  for  the  debt  or  render  his  body  to  jpjjbi  30.  Mod. 
prison  at  the  return  of  the  writ,  is  good ;  but  such  a  bond,  if  taken  bv  n,-^,  i\  Mod! 
the  sheriff  in  anothcr^s  name  to  elude  the  statute  would  be  void.    2  Moo.  IM.    tSea  Ley 
U04,  Hall  V.  Carter. 
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[14  o]  that  is  against  law,  lets  the  rest  stand  :  as  is  14  H.  8.  fo. 

^-^-V^  15.  (2) 

79.    8  East ^ 

236. 


This  covenant      (^)  '^h*'  doctrine  and  distinction  here  stated  have  been  since  frequent- 
ia  in  effect  not  ly  repeated  and  reco^ised  as  law.    In  1  Mod.  35,  Maleverer  v.  Red- 
to  suffer  ci-       shaw,  Twisden  J.  alluding  probably  to  this  case,  says,  *  I  have  heard  my 
iV'   9T7       l-*ord  Ilobart  say,  upon  this  occasion  that  because  the  statute  would 
1  Swnd  G6       ni&ke  sure  work  and  not  leave  it  to  exposition  what  bonds  should  be 
taken,  therefore  it  was  added  that  bonds  taken  in  other  form  should  be 
void.    For,  said  he,  tlie  statute  is  like  a  tyrant,  where  he  comes  he 
makes  all  void;  but  the  common  law,  like  a  nursing  father,  makes 
void  only  tliat  part  where  the  fault  is  and  preser\'es  the  rest.'    The 
same  doctrine  and  distinction  are  also  stated  in  Com.  Dig.  Covenant,  F., 
Bac.  Abr.  Condition,  K.,  and  11  Mod.  D3,Hacket  v.  Tilley,  and  the  case 
in  the  text  is  generally  cited  as  authority.    In  its  application  to  this 
particular  statute,  the  doctrine  is  undoubtedly  correct,  because  the  stat- 
ute prohibits  any  other  condition  but  for  the  appearance  of  the  party, 
and  makes  the  bond  void  if  it  contains  any  other  condition  whatever, 
without  regard  to  its  inherent  legality  or  illegality.    But  with  regard 
to  obligations  generally,  tlie  distinction  between  those  made  void  by 
statute  and  Uiose  void  by  common  law,  may  be  doubted.    In  2  WUs. 
5i51,  Collins  V.  Blantcrn,  Wilmot  C.  J.  says,  *I  think  there  is  no  differ- 
ence between  things  made  void  by  act  of  parliament  and  things  void  bv 
common  law.'    Where  there  are  dependent  covenants  they  must  aU 
share  the  fate  of  the  principal  covenant,  and  if  the  principal  covenant 
fails,  whether  by  statute  or  common  law,  the  subordinate  ones  fail  also. 
1  Barn.  &  Crcs.  '&27,  Biddel  v.  Lecder.    8  Mass.  46,  Bliss  &  al.  v.  Ne- 
g^us.     Thus  where  the  principal  contract  was  by  indenture  for  the  buy- 
ing of  an  office,  and  was  avoided  by  statute  5  Edw.  6.  c.  16,  the  bond, 
which  was  conditioned  for  tlie  performance  of  the  covenants  in  the  in- 
denture generally,  was  held  to  be  wholly  void,  tliough  some  of  tlie 
covenants   were,    in    themselves,    lawful,    because    they  all    related 
to  the  principal  contract.    Cro.  Kliz.  5*29,  Lee  &  ux.  v.  Colehill.     So  if 
the  contract  be  entire,  and  void  for  part,  the  plaintiff  cannot  separate  it 
and  recover  for  the  other  port.    Thus  a  parol  promise,  upon  an  entire 
consideration,  to  pay  tiie  m^bt  of  another,  which  is  void  by  the  statute 
of  frauds,  and  also  to  do  some  otlicr  thing  which  is  not  within  the  stat- 
ute, cannot  be  separated  so  as  to  entitle  the  plaintiff  to  recover  any 
part.    7  T.  11. 11)7,  Chatcr  v.  Bocket     But  where  the  instrument  con- 
tains distinct  and  independent  contracts  or  covenants,  and  some  of  them 
are  void  cither  by  common  law  or  statute,  the  others  are  valid  and  may 
be  enforced.    Thus  tlie  stat.  !2G  Geo.  3.  c.  (iO,  requires  the  certificate  of 
registry  to  be  recited  in  all  bills  of  sale  of  ships,  and  enacts,  in  the 
strongest  terms,  tliat  if  it  be  omitted  *  the  bill  or  other  instrujnerU  of  sale 
shall  be  uttcrlu  null  and  void  to  all  intents  and  purposes.'    But  yet  it 
has  been  held  that  tlioiigh  a  bill  of  sale  for  transferring  the  property  in  a 
ship  by  way  of  mortgage  may  be  void,  as  such,  for  want  or  reciting  the 
certificate  of  registry,  yet  the  mortgagor  may  be  sued  upon  his  personal 
covenant,  contained  in  the  same  instrument,  for  the  repayment  of  the 
m(mey  lent ;  that  the  act  did  not  vacate  the  whole  instrument,  but  tliat 
part  of  it  only  which  operated  as  a  bill  of  sale,  and  that  the  object  of  the 
legislature  would  be  effectually  secured  by  saying  that  the  transfer 
should  be  void,  without  avoiding  a  collateral  covenant  for  the  payment 
of  money  contained  in  the  same  deed.    8  East,  331,  Kerrison  v.  Cole. 
See  also  8  T.  R.  411,  Mouys  v.  Leake. 

A  contract  to  do  a  thing  prohibited  by  statute  is  void,  though  the  stat- 
ute contains  no  express  enactment  to  that  efiect.  3  T.  R.  454,  Biggs 
v.  Lawrence.  5  Mass.  397,  Farrar  v.  Barton.  4  Dall.  269,  Mitchel  v 
Smith.    298,  Maybin  v.  Coulon. 
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Hereof  it  followeth,  that  if  the  covenant  for  discharge      [14  6] 
of  escapes  (ut  supra)  were  good  in  law,  and  broken,  that     ^-^^v-^ 
then  the  plaintiff  ought  to  have  judgment;  and  it  was  pio.S^kb.a. 
agreed,  that  if  a  man  will  take  a  bond  to  be  saved  harm-  b/ils*  3*Cro.^' 
less  of  suffering  one   to  have  escaped,  or  for  enlarging  of  ^'-^'^^ 
him  out  of  prison  against  the  law,  that  these   bonds  are 
void;  and  so  are  the  cases  of  Dive  and  Manning  in  Plo.  Bond  to  save 
and  the  case  of  Thower  and  Whetstone,  Mich.  2.  and  3  cscopeH,  diffi- 
Phil.  &  Mar.     Dyer  118;  and  so  is  the  case  of  2  H.  4.  fo.  b"*^    *'*''  ^^' 
9.  for  the  withernam.     Hob.  64.  b. 

But  this  case  is  clean  otherwise,  and  was  resolved  by  the 
whole  court,  to  be  lawful  for  the  sherifl'  to  take  bond   of 
his  under  sheriff,  to  discharge   and  save  him  harmless  of 
escapes  upon  arrests  made  by  himself;  for  since  he  trans- 
fers his  authority  unto  him,  it  is  reason  he  take  security  of 
him,  to  perform  all  justly  and   faithfully  to  himself  and 
others,  and  there   is  nothing  done  or  intended  against 
law ;  for  there  is  no  lawful  permission  of  any  to  escape, 
already  done  or  to  be  done.     As  in  the  other  case,  where 
the  fault  is  committed   by  the  party  that  takes  the  bond 
upon  confidence  of  that  security  ;  but  here  the  best  per- 
formance of  the  covenant  is,  that  no  escape  be  suffered  ; 
and  the  next,  that  if  any  be  suffered,  that  then  he  satisfy 
the  party  as  is  just,  that  the  sheriff  lake  no  loss.     It  was  ^.^^^  ^^^    „ 
also  resolved,  that  the  sheriff  in  .this  case   was  not  bound  ^r,  391.   2  H. 

4.  9.  Co.  6.  24. 

either  to  give  notice  to  the  under  sheriff  of  the  escape,  or  a.ap.  51. 
to  make  request  for  discharge  ;   for  the  covenant  hath  no  Not  requisite 
such  thing,  but  binds  him  to  discharge  at  his  peril.     And  where* one  is*' 
I  was  of  opinion,  that  if   the   covenant    had    not   been  ^^^"J^  ^;J^/^ 
against  law,  for  the  executions  above  twenty  pounds,  and  ^  %^^J^^  ^^^- 
that  the  bar  had  been  insufRcient,  because  it  did  not  plead  8  Co.  124.  b. 

.    ,1  .  .  1     X  vr     L  1.     ICro.  300.  ap. 

specially  to  that  negative  covenant,  that  yet  11  the  repli-  I2i),  199.  Dyer 
cation  were  nought  and  assigned  no  sufficient  breach,  the  57!  a.  ap.  199, 
plaintiff  could  not  have  had  judgment ;  for  though  the  ac-  {^;   cr.^c^; 
tion  were   well  brought  upon  the   obligation   alone,  yet  J-  ^^^^'  ^^* 
when  it  appeareth  that  the  condition  was  for  performance  ^:J^^-^-  ^^- 

110.     \jT,  v^ar. 

of  covenants,  now  there    can  be    no    cause   of  action  46.  p.  199.   2 
without  some  covena'at  broken.     And  observe  well  Tilly  312.   1  kaxmd. 
and  Woodlye's  case,  7  E.  4.   for  this  purpose,  that  if  it  c.  'YeiT%i.' 

post.  280, 54, 
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ri4  c^v      doth  appear  to  the  court,  that  the  plaintiff  hath  no  cause 
^^s-*w      of  action,  he  shall  never  have  judgment,  though  he  had  a 
r^^j^  verdict  for  him  against  one  of  the  defendants  (3). 

:<  iW  1^    8   . . 

iV  ^  ».  z;)^  In  iji  cases  (that  of  a  bond  to  perform  an  award  excepted)  if  the 

defendant  pleads  a  special  matter  that  admits  and  excuses  a  nonper- 
formance, Uie  plaintiff  need  only  answer  and  falsify  the  special  matter 
alleged ;  for  he  that  exams  a  nonperformance,  supposes  it ;  and  the 
plaintiff  need  not  show  that  which  the  defendcnt  has  supposed  and  ad- 
mitted ;  but  if  the  defendent  pleads  a  performance  of  the  condition, 
though  it  be  not  well  pleaded,  the  plaintiff  in  his  replication  must  show 
a  breach.    1  Salk.  138,  Meredith  v.  Allen. 

For  the  law  relative  to  the  assiffiimcnt  of  a  breach  in  the  replication 
to  a  plea  of  performance,  see  2  Chitty  682,  and  the  authorities  there 
cited. 


[J  5]  Hutton's  Case. 

A  quare  impedit  will  abate  if  it  appear  by  Uie  plaintiflT's  own  showing  that  the 
church  is  full,  of  his  own  presentation. 


„    yf^]  Read  vs.  Hawke. 

Replevin. 

In  replevin  the  declaration  mnat  assign  a  place  as  well  as  a  town ;  and  the  place  so 
assigned  is  traversable.  Senuj  in  trespass.  But  the  omission  is  cured  by 
pleading  over,  or  verdict. 

£m/^^  c  John  Read  brought  a  replevin  against  Leonard  Hawke 

Uo.  Ofo.     3 

Cr.  896.  Godb.  for  taking  of  his  beasts  at  Ocult,  viz.  ono  gelding  and 
1.  R.  176.  Br.  one  mare,  to  his  damage,  &c.  The  defendant  demurred 
^?  %^h40.  upon  the  declaration,  because  there  was  no  place  assigned 
6*9^**1/1?*  w'*®'®  ^^^  taking  was,  but  only  a  town.'     After  argument 

7. 6.   Si<L  10,    at  the  bar,  it  was  adjudged  by  the  court  that  the  declara- 

20.    I  Sid.  9.      .  ,     - 

ac.   Pop.  109.  tion  was  nought  for  the  cause  aforesaid ;  for  the  general 

6.   pio/s98.  a.  precedents  of  the  court,  form  of  declarations  in  replevins, 

a. '  ^6  H.  7.  6J  is  to  assign  a  place,  as  well  as  a  town,  and  in  such  a  case, 

^*>.  176*  ^r.     *^  ^®''  ^^®  place  as  the  town  is  traversable  by  the  avow- 


up.  1 

fS*  *2Jl  ^o'  ant ;  wherein  the  replevin  differs  from  an  action  of  tres- 

166.   Tresp.B.  ^  ^ 

3. 205.  9  H.  7.  pass,  wherein  the  plaintiff  may  assign  his  trespass  only  in 

6.    Yelv.  148.  i«/»ii  i  ii<»j 

ac.  7H.4.S7.  one  town,  and  if  he  do  assii^n  a  place,  the  defendant  may 

a.l9H649  .. 

a.  8H.6.34.b!  plead  at  another  place,  without  traversing  the  place  as- 
xSl.V^'jac.  signed  by  the  plaintiff;  and  then  the  plaintiff  may  make 
SerinmMt^-  0.  new  assignment :  and  the  reason  is,  because  the  replevin 
■ign  a  place  u  is  an  action  of  more  certainty,  and  must  of  necessity  con- 

2H.6!l4.  a. 
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tain  a  place  in  the  count,  as  is  said  by  Brian  and  Starkie,       [16  a] 
in  22  E.  4.  fol.  51.     But  the  case  that  rules  this  was  the     ^-^"n^^^ 
case  in  35  H.  6.  fol.  40,  which  you  may  see  in  the  book 
&c.   whereof  the  record  itself  is  found,  Hilar.  35  H.  6. 
Rot.  466.  Sur.  ss.     Alias  prout  patet  termino  sancti.Mich. 
Anno  Reg.  Dom.  Regis  nunc  35  Rot.  241,  continetur  sic;  sCro.896.qtte 
Johannes  Astead  summonitus  fuit  ad  respondendum  Jo-  vfi^E.^^'i^' 
hanni  Dimmocke,  de  placito  quare   cepit  averia  ipsius  Se^pUiitiff"' 
Johannis  Dimmocke,  et  ea  injuste  detinet  contra  vad.  et  poo^tedof  uk- 
pieg.  <&c.    £t  unde  idem  Johannes  Dimmocke  in  propria  ^®  ^^  h.  with- 
persona  sua  queritur  quod  prsed.   Johannes  Astead,  ultimo  in  quodam%co 
die  Junii,  Anno  regni  dicti  Domini  Regis  nunc  xxxiv.  it^B^i(ten 
apud  Totting  in  quodam  loco  vocat.  &c.  cepit  averia,  viz.  S!^^"^** 
tres  vaccas  et  quatuor  boviculos  ipsi  Johanni  Dimmocke,  cSSt^aw^' 
et  ei  injuste  detinuit  contra  vad.  et  pleg.  quousque,  &c. ;  ?*  ^  *  \*P^^' 
unde  dicit  quod  deterioratus  est  et  dampnum  habet  ad  tiff  counted  of 
valentiam  xvil. ;  et  inde  producit  sectam.   Et  prsed.  Johan-  The  defendant 
nes  Astead,  per  Wil.  Twales  attomatum  suum,  venit  et  SI>kS!?ii^ius. 
defendit  vim  et  injuriam  quando,  &c.,  et  petit  licentiam  JjJ  S2*e'!fcop- 
inde  interloquendi  hie  usque  a  die  S.  Hilar,  in  xv.  dies,  f^^^^^^^. 
et   habet,   &c.   ex  assensu    prsed.   Johannis  Dimmocke;  pr«»i°s.o^^« 
idem  dies  dat.  est  idem   prsefat.      Johanni    Dimmocke,  question. 
et  hie,  d^c.     Et  mode  hie  ad  eundem   15  diem  S.  Hilar.  25.  Theute'is 
venit  lam  preed.  Johannes  Dimmocke,  in  propria  persona  ^rtafn'^ace,^ 
sua,  quam  prsed.  Johannes  Astead,  per  attornatum  suum  pjjfce  £°omit- 
prwd.f  super  quo  vise,  lecto  et  intcllecto,  &c.  per  justic.  ted,  it  ii  good 
hie  plac.  prsed.  quia  in  narratione  praed.  nulla  fuit  mentio  that  ii after thii 

,  .  ,  ^/*  .......     precedent  of 

m  quo  loco  averia  praed.  capta  fuer.  eisdem  justiciariis  35  h.  6.  Dy. 
videtur  quod  debit,  advocationem  per  prsed.  Johannem  ' 
Astead  pro  returno  averiorum  prsed.  habend.  primitus 
fact,  extunc  idem  Johannes  pro  insufficienta  narrationis 
praed.  return,  averiorum  illorum  habere  debet,  &c.  Et 
super  hoc  idem  Johannes  Astead,  pro  return,  averiorum 
prsed.  habend.,  bene  advocat  captionem  eorundem  averio- 
rum in  villa  prsed.  in  quodam  loco  vocat.  the  Vicar*» 
Land;  et  juste,  &c.  quia  dicit  quod  quidam  Johannes 
Careles,  vicarius  Ecclesise  S.  Mich,  de  Totting,  diu  ante 
tempus  quo  supponitur  captionem  prsed.  fieri,  fuit  seisitus 
de  duabus  acris  terrse  cum  pertinentiis  in  Totting  prasd., 

8 
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7J  uiide  preod.  loous  in  quo,  &c.  est  parcella  ut  gleba  eccle- 
'^^^  sis  prsd.  in  domino  suo,  de  feodo  in  jure  ejusdem  cccle- 
sioBy  et  sic  inde  seisitus  diu  ante  captionem.  &c.  demisit 
preefato  Willielmo  Astead  pred.  duas  acras  terrse,  habend. 
abeodem  die  per  quinque  annos  tunc  prox.  scqucn.  Quel 
Willielmo  demise  ouatre  al  defend,  et  issint  avow  pur 
damage  feasant,  et  petit  retumum  eorundem  averiorum, 
&c.  Ideo  concessum  est  quod  prsed.  Johannes  Astead 
i^  habeat  retumum  averiorum  prsed.  <&c.  Et  prsed.  Johan- 
nes Dimmocke  in  misericordia,  &c. 

But  yet  it  is  true  that  some  declarations  in  replevin  are 
found  without  any  other  place  and  avowries,  and  other 
pleas  made  upon  them  without  demurrer  or  exception  to 
that  point,  and  then  they  are  good  enough.  (1) 

(1|  See  1  Saund.  347,  and  Williams'  notes  to  that  case.  10  Johns.  58, 
Oaraner  y.  Humphrey.  11  Johns.  33,  Jackson  v.  Rogers,  ace.  A  plea 
of  de  if^uria  sua  to  an  avowry  in  replevin  is  bad  on  special  demurrer. 
10  Johns.  3G9,  Hopkins  v.  Hopkins.  Where  the  plamtiflT  in  replevin 
does  not  describe  the  place  with  certainty,  and  the  defendant  in  his 
avowry  states  a  precise  house  or  place,  the  plaintiff  may  traverse  the 
place  m  the  avowry.    Gardner  v.  Humphrey,  ub,  sup,  SenwU, 


Dr  James'  Case. 

Prohibition  lie«  where  one  ecclesiastical  court  intrudes  upon  another. 


I 


Rich  t;^.  Kne£land. 


An  aetion  upon  the  case  lies  against  a  common  carrier  for  goods  lost. 
Plea  by  a  common  carrier  that  the  plaintiff  discharged  him  of  the  keeping ,  without 
saying  of  the  carryify  of  the  goods,  is  not  good. 

.  Trin.  '  JoHN  RicH  brought  an  action  upon  the  case  against 
io'  I  Arthur  Kneeland,  in  Banco  Regia^  and  declared,  that 
!s).  nu'  whereas  the  said  Kneeland  was,  the  twentieth  day  of  Jan- 
^^^  uary  in  the  ninth  year  of  the  king,  and  long  before  had 
been,  a  common  hoyman  to  carry  goods  by  water  for  hire 
from  London  to  Milton  in  Kent,  and  from  thence  to  Lon- 
.  ^  don,  and  whereas  by  the  custom  of  Ejisland  such  carriers 

against  »  j  o 

loncar-  ought  to  keep  the  goods  delivered  to  them  to  be  carried 
safely,  so  as  they  should  not  be  lost  by  the  default  of  them 


a. 


1.380. 
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or  their  servants ;  that  he  hdd  delivered  to  the  defendant,      [18  a] 
the  same  t^ventieth   day  of  January,  a  portmanteau  with     v^-v^w/ 
50/.  in  it  to  be  carried,  &c.  for  which  he  gave  him  two 
pence  the  same  20th  day  of  January,  and  that  the  defend- 
ant had  suffered  the  goods  to  be  lost,  through   default  of 
him  and  his  servants,  upon  the  25th  of  the  same  January. 
The  defendant  pleadeth,  that  the  plaintiff  the  21st  of  the 
same  January,  did  discharge  him  of  the  keeping  of  them, 
which  the  plaintiff  traversed,  and  the  defendant  demurred. 
JVb/a,  he  pleads  no  discharge  of  the  carrying.      Also  the 
defendant  by  demurrer  in  law  confesseth  that  th^erejwas 
no  discharge  of  the  carrying  ;  and  it  was  adjudged  for  the 
plaintiff.'     And  now  in  the  Exchequer  Chamber  upon  a 
writ  of  error,  the  judgment  is  affirmed,  and  it  was  re-  9Co,74.u. 
solved  that  though  it  was  laid  as  a  custom  of  the  realm^ 
yet  indeed  it  is  common  law.  (1) 

(1)  Masters  and  owneiB  of  ships,  hoy men,t.^^termen,^  barge  owners, 
proprietora  of  waggons,  &^c.  are  denominated  common  carriers.  They 
are  bomid,  by  law,  to  take  due  cfire  of  the  goods  delivered  to  them  for 
transportation,  and  to  mak6  compensation  to  the  owner  for  any  loss  or 
damage  which  happens  while  the  goods  are  in  their  custody,  except  such 
loss  or  damage  as  arises  frqn  the  ad  of  God  or  the  ptMic  enemies.  They 
are  therefore  liable  in  case  of  loss  by  robbery,  or  accidental  fire.  But 
common  carriers  may  limit  this  genenl  liability  by  giving  notice  to  their 
employera  that  they  will  be  responsible  only  on  certain  conditions  or  to 
a  limited  amount  &c.  1  H.  Bla.  298,  Qay  v.  Willard.  6  East  564,  Clark 
V.  Gray. 

This  case  is  better  reported  Cro.  Jac.  330,  where  it  appears  that  the 
defendfuit  pleaded  that  he,  fearing  to  carry  the  goods,  delivered  them  to 
J.  D.  to  carry,  and  that  he  gave  notice  thereof  to  the  plaintiff  and  he 
agreed  thereto,  and  discharged  him  of  the  carriage.  The  plaintiff  trav- 
ersed the  discharge,  and  the  defendant  demurred ;  and  it  was  held  that 
the  plfdntiff^s  assent  to  the  delivery  to  J.  D.  was  inimaterial,  and  the  only 
traversable  matter  was  the  discharge. 


LOGGIN    V8,   TrtuERTON.  2Cro.309  333. 

An  obligation  in  IrigitUata  libris  is  good  for  £90.  190  203.'  10 

Co.' 133.  a. 

William  Loggin  broufi^ht  an  action   of  debt  of  thirty  Oxoau  acrou 

,.r.y,.         rS     .  ,  i*    J   365,603.  Mich. 

pounds  against  William  Tetherton,  and  upon  oyer  of  the  9  Jac.  B.  R. 
obligation,  it  was  in  trigintata  lihria.    The  defendant  de-  ^.'  Triginuita 
murred'  in  law,  supposing  the  obligation   void.     And  it  1*33!';.  Aprt' 
was  adjudged  good   for  thirty  pounds ;  and  now   upon  a  ^*  ^M^d^wJi 


60  WooLASTON  VS.  Wbbb.     Moore  vs,  Musorave. 

[18  6]      writ  of  error  in  the  Exchequer  Chamber  the  judgment  was 
^^'^^'^^^    affirmed.    Yelv.  225,  ultra  in  mesme  Pease. 

Cr.  Car.  417.  ft 

RoU.  147.  Yel. 

96.  105.  ap.  19,  ■ 

76. 


Assampiit, 
Mich.  9.  Jac. 


WoOLASTON   VS.    WeBB. 

Auumpiit  lies  upon  a  promise  to  pay  a  debt  in  consideratioii  of  forbearance,  though 
it  be  not  shown  for  what  the  defendant  waa  indebted. 


^?^"B*R*d6  Henry  Woolaston  brought  an  assumpsit  against  Ed- 
Exch.  Cham,  moud  Webb,  and  declared  that  whereas  Webb  did  owe 
21^219.  Pop.  him  thirty  pounds,  in  consideration  that  the  plaintiff,  the 
AssumMitto  *  28th  day  of  August  1610,  had  given  day  to  the  defisnd- 
coMidonSw*  ao^  for  pa)rment  of  the  same  money  until  the  9th  of  Oc- 
2o  w'S^'c^^'  tober  following,  that  the  defendant  did  assume  to  pay 
Yei'iei'iSi'  *^  *""*  ^^^  same  9th  day ;  and  upon  issue  non  assumpsit 
Ro.  1.  R.  379.  it  was  found  for  the  plaintiff,  and  damages  given.  Now 
Lnt.  219.  3Cr.  it  was  assisued  for  error,  because  it  was  not  shewed  for 

CIS  SI 7  ftSS 

2  Cro.  648,694  what  the  defendant  was  indebted.     Now  the  judgment 

Dent.  5,  sd6,     ^^^  affirmed ;  for  the  debt  was  not  in  question,  as  if  it  had 

Mo.'^^SM.    ^^^^  ^^  ordinary  indebitatus  assumpsit,  where  the  debt 

Q  ?**?  A«  ^  itself  is  the  only  consideration  of  the  promise,  for  there 

Car.  70.  9  Co.  it  must  appear  to  the  court,  but  here  it  is  the  day  given, 

Cr.  631.  Pop.    that  is  the  express  consideration.      And  though  it  be  true 

'    '    '  that  there  must  also  be  a  debt,  yet  this  is  allowed  in  the 

promise  being  actual,  and  also  found  by  implication  in 

the  verdict.  (1) 


(1)  dee  Bidwell  v.  Catton,  post  316  and  note. 


Ejectione.  MoORE   VS.    MuSGRAVE. 

In  ejectment,  the  declaration  set  forth  a  lease  dated  6  May,  10  Regis,  habendum 
*  from  the  feast  of  Annunciation  d&c.  then  last  past  for  the  term  of  21  years  then 
next  ensning/  and  the  lease  produced  was  dated  6  May,  10  RegU^  habtnd,  *  from 
the  feasH  &c.  for  21  years  next  ensuing  the  daU  (hereof  \  *  and  judgment  for*the 
plaintUr. 

^^/aKiSo!  Thomas  Moore  debitor  le  Roy  fuit  pit.  in  ejectione 
sme*  n8?w5).  ^^"^^  ^^^  ^"^  minus  in  Lescheq.  versus  Johannem  Mus- 
«».a.  All.  77!  grave  defend.,  et  count,  q.  un.  W.  Moore  5Maii  Anno  10. 
Bridgnum  108.    Regis,  nuuc  ad  Clergill  in  Com.  Cumbriae,  leased  al.  dit 
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Thomas  Moore  le  pit.  un.  mease  40.  acr.  terrse,  20.  acr.       H^  ^J 
prsed.  et  50.  acr.  pastur:,  ove  les  appurtenances  in  Clergill  L^JJJTX^ich 
prsed.,  habend.  del  Feast  jour  del  Annunciation  del  bles-  «semetii  doubi- 

*  ^  ..ftilinthe  limit- 

sed  virgin  S.  Mary,  donques  darreine  passe,  pur  vigmti  ationofthe 
un  annis  eztunc  prochein  ensuant,  et  le  ejectment  est  al-  669.  n. 
lege  d^estre  le  dit  5  Maii  10  Regis.  Sur  rien  culpable,  trove 
fuit  un  especial  verdict  a  ceo.  effect,  viz.  Que  devant  le 
dit  demise,  le  dit  W.  Moore  fuit  seisie  de  les  dits  terres  in 
fee,  et  sic  seisit.,  le  dit.  W.,  le  dit  5  die  Maii  10.  Reg.  su- 
pradict.,  fist  un  indenture  del  lease  al  dit  Thomas  Moore 
le  ph.,  le  quel  est  trove  in  haec  verba ;  scilicet,  'demisit  ten- 
ementa  prsd.,  habend.  le  dit  mease  ou  tenement,  ove  les 
appurtenances /rom  the  Feast  of  the  Annunciation  of  the 
Virgin  Mary  last  past,  for  and  during  the  term  of  twenty- 
one  years  next  ensuing  the  date  hereof  fully  to  be  complei" 
ed  and  ended.'*  Per  force  de  que  le  plaint,  fuit  possesse 
tanque  fuit  eject,  per  le  defendant  le  dit  5  Maii  10  Regis.  [  ^^  ] 
Mes  quel  sur  tout  le  matter  le  defend,  fuit  culp.  del 
trespass  et  ejectment  en  le  count  mencon.  ils  ceo  referre 
al  court. 

Euq.  le  question  fuit,  si  le  lease  trove  per  le  jurie  ac- 
cord ove  le  lease  mencon.  in  le  count  per  unterme  d'ans 
ou  ne  my,  eo  q.  le  lease  per  count  fuit  un  lease  fait  5  Maii 
10.  Reg.  habendum  de  le  Feast  d' Annunciation  donques 
darreine  passe  pur  21  ans  extunc,  scil.  del  dit  Feast  d'An- 
nunciation  prochein  ensuant.  Mes  le  lease  trove  per  le 
jurie  fuit  un  lease  fait  le  dit  5  Maii  10  Regis,  per  inden- 
ture geren.  dat.  5  Maii,  Anno  10  Regis  habendum  de  g^  jjg  ^i^ 
festo  Annuciationis  beats  Maris  Virginis  tunc  ult.,  praete- 
rito  pro  term,  viginti  unius,  annor.  prox.  sequcn.  dat.  diets 
indenture.  It  was  adjudged  for  the  plaintiff  in  the  jEx-  '"*8m«nt-. 
chequer^  and  now  affirmed  by  the  opinion  of  the  Chief  JuS" 
lice  and  myself  by  the  Lord  Chancellor  and  Treasurer.  (1) 

(1)  See  poet  73,  Pope  v.  Skinner,  and  note. 
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6i  Fitzhugh's  Case. 


Fitzuuoh's  Case. 

Obligation  in  OetigetUa  HhrU,  not  good. 

ErRc5.1^3fiO.  Edwardus  Bridge  de,  &c.  Gen.  et  Francisca  uxor  ejus, 
\in'  Ap.^*.  ^^^  ^'^^*  Francisca  Fitzhugh  de,  &c.  Gen.  summum. 
Ant.  1M16.  filer,  ad  respond.  Nichol.  Fitzhugh,  Gen.  de  placito  quod 
tion,octi^nus  reddant  ei  octoginta  libras,  t[uas  ei  debent  et  injuste  deti- 
1  Cr.  448.  10  nent,  £.c.  Et  unde,  &c.  Et  count  sur  obligation  fait  per 
Yoiv.  96, 96,  femme  dum  sola  fuit.  Mando,  &c.  Et  petunt  auditum 
^^"  scripti  prsed.  et  eis  legitur  in  haec  verba.     Noverint  uni- 

versi  per  prsesentes  me  Franciscam  Fitzhugh  de  Goodwick 
in  Com.  Bed.,  Gen.,  teneri  et  firmiter'obligari  Nichol.  Fitz- 
h'tigh  de  Eaton  in  dicto  Com.,  Gen.,  in  octigent.  libris  bone 
€^  legalis  monetae  Anglis,  solvend.  eidem  Nicholao  aut  suo 
certo  attornat^  vel  executbribus  suis  in  festo  St.  Mich. 
Archangeli  prox.  fiituro.     Ad  quam  quidem  solutionem 
bene  et  fideliter  faciend.  obligo  me,  hsredes,  executores, 
et  adm.  meos  firmiter  per  prsesentes  sigillo  meo  sigillat. 
dat.  vicesimo  tertio  die  Novemb.  Anno  regnor.  Phil,  et 
Maris,   Dei  gratia  Regis  et  Regine   Anglise,    Hispaniae, 
Francis  utriusque,  Ciciliae,  Jerus.  et  Hiberniae,  Fidei  de- 
fensor., Archiduc.  de  Austriae,  Due.  Bugundise,  Mediolan, 
BrabantiiB,  Comitum  Hausburg,  Flandris  et  Tyrol  quarto 
et  quinto  ;    quo  1'  co  et  audito  iidem  Edw.  et  Francisca 
petunt  judicium  de  brevi  et  narr.  prsd.,  quia  dicunt  quod 
pt»d.  N.  per.  br.  et  narrationem  suam  prsed.  suppon.  quod 
prsBd.  E.  et  F.  debent  praefato  N.  octogint.  libras  quas 
eidem  N.  redderent,  ubi  revera  noh  habetur  aliquod  tale 
verbum  in  scripto  pried,  continens  et  warrantizans  hoc 
verbum  in  br.  et  narratione  prsd.  specificat,  viz.  octogint. 
et  in  eodcm  scripio  obligatorid  praed.  haec  duo  verba,  viz. 
^  octigenta'  sunt  script,  et  content.  Quae  quidem  duo  verba 
'  octigenta  '  nullam  habent  In  se  significationem  de  aliqua 
summa  certa,  sicq  ;  br.  et  narratio  praed.  non  warrantizant 
de  et  super  script,  prasd.  per  praefat.  N.  hie  in  Curia  pro- 
bat.      Per  quod   iidem  E.  et  F.   petunt  judicium,  et  de 
breve  et  narr.  proed.  &c.     Et  quia  praed.  N.  exceptionem 
^   ^'    "  *       prffid.  q.  per  inspectionem  brevis  narr.  et  script,  praed. 
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Cur.  hie  satis  constat  non  dcdicit,  idco  concessum  est  [10  6] 
pr®d.  N.  nihil  capiat  per  billam  suam^  sod  sit  in  miseri- 
cordia  pro  &lso  clamore  suo  &c.  £t  quod  pred.  £.  et  F. 
eant  inde  sine  die,  &c.  Concessum  est  etiam  quod  prsd. 
£.  et  F.  recuperent  versus  praefat.  N.  dampna  sua  occa- 
sione  premissorum  ad  tempus  eisdem  E.  et  F.  per  dis- 
cretionem  justitiariorum  ad  requisitonem  suam  promisis 
et  custagiis  suis  in  ea  parte  sustentat.  juxta  formam  stat. 
&c.  per  Curiam  his  adjudicat. 


Parker  vs.  Kerbdat. 

Obligation  iu  Sestanta  librit,  ia  good  for  £60.  ObHgation.    2 

Cro.  JOS.  Brnl. 

Narr.   per  Parker  versus  Keneday,  et  sa  femme  sur  gs.  Tr.  6.  Jm. 
deux  obligations,  un  de  GO  lib.  et  I'auter  de  40  lib. ;   defen-  sanu  libr. 
dens  petit  auditum  praed.  primi  scripti  et  ei  legitur  in  hec  tionqua in* 
verba ;  Noverint,  Slc.  in  sessanta  libris,  &c. ;  quoad  pradd.  2)06!^ro.  s.'^' 
60  lib.  de  praed.  100  lib.  defendens  demurre ;  et  quod  alter-  ^*^^'  J®*'* 
am  obligationem  non  est  factum ;  et  judicium  sur  demur-  ii9- 
rer  pro  quer. 


MaSDAME    vs.    JoLLT.  r  c%n1 

[20] 

Obligation  m  BtxaghUa  lihris  is  good  fbr  £60. 

Obligation. 

Narr.  per  Idasdame  versus  Jolly,  sur  bond  pro  CO  lib. ;  J^-  ^^''^■^' 
defendens  petit  auditum  scripti,  &c.   et  ei  legitur,  &c.  tT;;*%p^* 
Noverint,  &c.  in  sexasinta  libris,  &c. ;  et  sur  oeo  demur-  338.  Cr.  Car. 

^  .     ..    .  ^^  418.  Styl.WJ, 

rer,  et  Judicium  pro  quer.  257. 


Roll  vs.  Osborne.  Worr.  chart. 

North. 
Warrantia  Chartct  ia  either  provisional,  quia  timet,  wherein  no  damages  are  given, 

fboogli  the  plaintiff  muat  declare  ad  damnum ;  or  it  is  remedial,  to  recover  for 

loaa  already  sustained. 

In  the  writ  and  count  these  four  points  must,  in  general,  appear.    1st.  The  plain- 

tiiTmust,  in  general,  be  tenant  of  the  land  whereto  the  warranty  is  annexed,  the 

day  of  the  writ  purchased  j  but  the  defendant  or  vouchee  may  have  it  when  he 

cannot  voach,  pending  the  writ  against  him.    2d.  It  must  be  by  a  conveyance 
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rSO  al  which  ]MMea  the  land  whereto  the  wammtj  ia  aimeied ;  or  if  the  right  he  re- 

leased or  confirmation  made  with  warranty,  the  releasee  mast  be  tenant ;  and  it 
ia  a  good  plea  that  nothing  paaaed  by  the  deed,  or  that  the  releasee  had  nothing  in 
the  land  at  the  time  of  the  release  made.— 3d.  Tlie  writ  muat  be  broo^t  either 
before,  or  pending  the  principal  plea,  or  at  least  before  execution. — 4th.  It  most 
specially  set  forth  the  warranty  and  lien,  bat  it  need  not  be  so  special  as  the  de- 
reigning  of  the  warranty  in  the  cue  of  roacher. 

Warrantia  charim  will  lie  in  all  actions  real,  whether  voucher  or  rebutter  lie  in 
those  actions  or  not ;  and  it  will  lie  eren  after  voucher. 

It  binds  the  laUd  firom  the  tuU  of  the  writ,  though  the  plaintiff  cannot  have  execu- 
tion tUl  he  takes  loss. 

The  plaintiiSr  can  recover  damages,  only  when  land  and  damages  or  land  alone 
have  been  recovered  against  him,  and  not  when  damages  alone  have  been  re- 
covered. 

A  fine  and  recovery,  which  is  a  record,  must  be  pleaded  entire  \  but  a  feoffment 
may  be  pleaded  for  parcel  of  the  land  only.  (1) 

A  warranty  may  be  extinguished  by  refeoflhient  to  the  warrantor;  and  thou^  it 
seem  literally  entire,  it  may  be  divided  by  act  of  the  party  and  construction  of 
law. 

It  is  a  great  servitude  upon  the  warrantor  and  his  estate,  against  common  ri^t, 
and  must  be  taken  strictly  and  literally. 

If  a  man  convey  land  with  warranty  against  him  and  his  heirs,  the  heir  on  the  part 
of  the  mother  cannot  be  vouched  so  long  as^ere  is  an  heir  on  the  part  <^  the 
father,  unless  by  reason  of  a  seignory  of  lands  on  the  part  of  the  mother  \  and  if 
the  warrantor  have  no  lands  but  gavelkind  the  tenant  may  vouch  the  heir  at 
common  law  alone,  or  the  other  heirs  for  possession. 

A  warranty  annexed  to  a  seignory  is  lost  by  escheat  of  the  land. 

If  a  warranty  be  made  to  two  jointenants  and  one  make  a  feoffment  of  his  part,  he 
loses  his  warranty,  but  thf  other  may  vouch  for  his  part ;  if  they  make  partition, 
both  lose  it  by  the  common  law ;  if  made  to  two  jointenants  and  their  assigns, 
it  extends  only  to  a  joint  assignment. 

If  the  tenant  make  any  change  in  the  estate  to  which  the  warranty  is  annexed,  he 
cannot  vouch  or  have  vxvrraMtia  charta. 

If  a  stranger  who  has  right  of  entry,  enter  without  action  brought,  after  judgment  in 
itarrantia  chartm,  the  plaintiff  may  have  execution. 

If  a  man  enter  into  a  general  warranty,  yet  he  is  bound  to  warrant  only  such  es- 
state  as  the  tenant  has  j  but  if  the  tenant  prays  warranty  of  a  certain  estate,  e.  g. 
a  fee  simple,  and  the  vouchee  admits  it,  he  must  make  it  good,  though  it  was,  in 
truth,  but  a  less  estate. 

A  warranty  annexed  to  the  freehold  may  be  sued  as  a  personal  covenant  for  the 
recovery  of  danuiges,  when  the  feoffee^s  title  is  impeached  only  by  a  term  for 
years,  upon  which  neither  voucher  nor  vxtrrantia  chartm  lies. 

If  a  feoffee  recovers  judgment  on  a  vtarranHa  chartmf  and  a  stranger  afterwards  re- 
covers against  him  an  estate  for  life,  the  feoffee  shall  have  execution  for  recom- 
pense for  that  estate  \  and  so  several  executions  successively  for  any  other 
estates  less  than  fee  simple.  But  if  a  fee  simple  is  once  recovered  and  recom- 
pense had,  the  warranty  is  satisfied  and  so  extinct 

If  a  man  have  several  warranties  of  the  same  land,  he  cannot  take  advantage,  by 
way  of  voucher,  of  both,  but  must  rely  upon  one,  and  cannot  afterwards  resort  to 
the  other  \  but  he  may  have  several  writs  of  warrantia  chartoR  and  judgment  up- 
on them ;  and  if  he  afterwards  lose  the  land  by  entry  without  action  upon  an 
eigne  title,  he  may  have  several  executions  on  those  judgments  and  full  recom- 
pense upon  each. 

(1)  5  Mass.  516^  Smith  v.  Drew,  ace. 
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If  a  feoffee  be  ened  in  an  action  where  he  eannot  voach  hat  may  require  plea,  and  roQ  i^i 

his  warrantors  advise  the  same  plea  and  he  plead  it  and  fail,  he  may  have  remedy  ^  -^ 

against  either ;  but  if  they  adrise  different  pleas,  he  can  have  recompense  only  ^'<^%^*^»^ 
of  him  who^  plea  he  followed. 

Sir  Henry  Roll  the  younger,  knight,  brought  a  loar-  2^;^wrnci?i 
raniia  charta  against  Sir  Robert  Osborn  and  Margaret  his  f^^^  gso^c* 
wife,  that  they  should  warrant  unto  him  one  messuage,  ^^  ^^-  ,^io- 
forty  acres  of  meadow,  and  seven  hundred  acres  of  pas-  Browni.  ig9. 
lure  in  Kill-March,    and  declared  that  Robert  Osborn,  325.' b.  '      ' 
Margaret,  and  one  JohnGobert  did  levy  a  fine,  anno2  of  the  Jr'lr^'^tSi^ 
king,  unto  the  said  Henry  Roll  of  the  said  tenements,  inter  w^tic"*l^n- 
oKa,  by  the  name  of  the  manor  of  Kill-March,  and  divers  ;"J  *^  *«'^«- 

,  Judgment  was 

Other  quantities  of  lands ;  and  by  that  fine  Robert  Osborn  given  for  the 
and  Margaret  did  grant  for  them  and  the  heirs  of  Robert,  Note,  the  case 
that  they  should  warrant  the  manor  and  the  other  prem-  iTth^rgument 
ises  to  the  said  Henry  and  his  heirs,  against  him  and  his  chi^^ju^co 
heirs,  and  against  all  men ;  which  fine,  as  to  the  messuage  •^"{j^i,  Si©^^^ 
and  lands  in  question,  was  to  the  use  of  Henry  Roll  and  divers  points 

....  !,  til'  .1  were  resolved 

his  heirs;  and  then  shews,  that  he  being  so  seized,  one  by  the  justices. 
Ralph  Peme  did  implead  him  by  writ  o{  entrie  sur  diaaei-  thatcomethin- 
aininlepeTy  in  the  Common  Pleas,  for  the  house  and  ghaU  never 
lands  in  question,  (but  doth  not  tell  otherwise  when);  hang-  ^a^chart»^y 
ing  which  plea,  Henry  Roll  required  the  said  Robert  and  j^JJ*  *J-  '^^ 
Margaret  to  warrant  unto  him  the  said  messuage    and  comes  in  by 
lands  in  question,  or  to  minister  unto  him  a  plea  in  bar  of  6.  a  disseisin) 
the  said  action,  which  to  do  they  refused,  to  his  damage  10  h.  7'.  10. 
of  one  hundred  pounds.  cun^fe^'ralde 

To  this  the  defendant  pleaded,  confessing  the  fine,  war-  chTJu^^a^That 
ranty  and  use,  but  further  saith,  that  Henry  Roll  being  ^^  warrantia 

^  '  ^  \  ^  ^  chortaB  did  not 

seized  of  the  tenements  in  question  by  force  of  the  said  lie  in  this  case, 
fine,  that  one  William  Gibbs  and  Thomas  Stephens,  es-  recoveror  8ir 
quires,  before  the  purchase  of  this  writ  of  warrardia  cJunr-  wwTin  of^an^ 
/«,  McUicet   the  seventh  day  of  November  in  the  second  ^*IwI?^ty 
year  of  the  king,  did  sue  a  writ  of  entry  in  the  poatj  against  ^^^esuSL^cX' 
the  said  Henry  Roll,  of  the  said  messuage  and  land  in  ^?"®*^j.*"**,"^: 
question,  inter  alia  per  nomina  maneriorm  KilUMaran  frc.  it  wae  rcsoive.i 
rttor.  XT.  Martini.     At  which  day  the  demandants,  and  r.  in  Kemp  * 
the  said  Henry  Roll,  ad  tunc  tenena  liber  tent,  manerio-  ^^^^^ll^ 
rum,  ^c.  exiatena^  did  appear.     And  the  writ  was  return-  ^n^^  chcT 
ed,  and  the  demandants  declared,  and  demanded  all  the  ^®''"  ^^^' 
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[20  c]      manors,  (fee.     And, Henry  Roll  the  tenant  called  to  war- 
-  ^.'^-"^'^^^"^^     ranty  Robert  Osborn,  knight,  without  saying  prad.  Rob- 
:;i9.  &c."    ^^  ^^^  Oaborn,  and  he  the  common  vouchee.      And  so  the 
recovery  passed,  and  a  writ  of  seisin  of  all  the  manors,  &c. 
And  that  the  same  recovery,  %is  to  the  messuage  and  lands 
in  question^  was  to  the  use  of  Sir  Henry  Roll  for  his  life, 
and  after  his  decease,  if  a  marriage  should  be  had  between 
him  and  -one  Katharine  Haselwood,  then  to  the  use  of  her 
for  life,  and  after  to  the  use  of  any  other  woman  that  he 
should  marry,  and  then  to  the  use  of  the  first  son  of  his 
body  by  Katharine  Haselwood,  and  so- to  the  tenth,  one 
after  another,    and  then  to  the  use  of  such  person  as 
should  be  heir  male,  of  the  body  of  the  said  Henry  Roll, 
and  the  heirs  males  of  his  body,  and  after  to  the  use  of 
Henry  Roll,  father  of  the  said  Henry  the  plaintiff;  and 
avers,  that  Henry  the  plaintiff  is  yet  alive,  and  so  demands 
judgment  of  the  action ;  and  the  plaintiff  thereupon  de- 
murs in  law,  and  so  the  demurrer  is  joined. 

I  will  handle  this  case  so,  as  besides  the  points  conclud- 
ing,  I  will  by  the  way  discuss  all  incidents  to  a  writ  of 
warranty  of  charters, 
v/wran.  chartB       The  rase  is  rare  and  of  importance  ;  for  a  suit  is  pugna 
cap.  uit.  civiliSj  whereof  Bracton  speaks  prettily,  Tractatu  de  war- 

r2l1  rantiis  charta^  capitulo  ultimo.  Sicut  adores  armantur 
actionibfM  et  quasi  gladiis  acdnguntuVy  ita  res  muniuntur 
exceptionibus  et  defenduntur  quasi  clypeis. 

The  writ  of  warranty  of  charters,  as  to  the  fixing  of 
the  warranty,  and  binding  the  possession  of  the  warrantor, 
is  either  provisional  or  remedial. 

The  first  is  in  case  of  fear  and  provision. 
The  second  in  case  of  loss  already  suffered,  and  to  be 
Bracton.  recompensed  by  value  per  excambiunij  as  Bracton  speaks. 

I  hold  therefore  first,  that  nothing  appears  in  the  count 
in  the  principal  cause,  but  that  the  plaintiff  ought  to  have 
judgment. 

I  hold  again,  that  upon  the  bar  confessed  by  the  plain- 
tiff's demurrer,  judgment  is  to  be  given  against  the  plain- 
tiff. 
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[21  6]  hanging  the  writ  against  him;  and  reason  and  justice  re- 
''■^^^^'^^^  quires  it,  since  this  writ  is  supplementary  in  place  of 
voucher,  where  that  cannot  be  had  ;  therefore  is  this  writ 
as  well  to  be  allowed  after  alienation,  as  voucher  is  al- 
lowed ;  for  alienation  cannot  be  imputed  imto  folly ;  for  as 
a  man  may  vouch,  coming  in  as  vouchee,  so  this  writ, 
as  it  is  in  nature  of  a  voucher,  is  equally  to  be  allowed. 
And  therefore  41  E.  3.  7.  ^If  the*  tenant  by  the  curtesie 
grant  his  estate  with  warranty  unto  I.  S.  and  comes  in  as 
vouchee,  he  shall  have  aid  of  him  in  reversion,  as  if  he 
were  tenant  in  possession.     And  43  E.  3.  23.     If  a  co- 

A**  26  *^*'  **  partner  make  a  feoffment  with  warranty,  and  comes  in  as 
a  vouchee,  he  shall  be  able  to  dereign  the  warranty  para- 
mount, as  if  he  were  in  possession ;  but  where  it  hath 
been  said,  that  upon  a  release  or  confirmation  with  war- 

2  Ro.  809,744.  ^anty,  a  man  cannot  vouch,  and  therefore  he  shall  have  a 
warranty  of  charters ;  12  H.  7.  12. 

It  is  clear,  as  to  him  that  warranted,  he  may.    4  E.  2. 

Mo.a60.  Fitz.  Voucher,  244.  &  1  H.  4.  19.  38  £.  3.  13.     But  the 

cause  may  be  so,  as  the  demandant  may  counterplea  the 
voucher,  and  then  the  tenant  is  driven  to  his  warranty  of 

2  inet.  245.  charters,  for  default  of  his  voucher  in  deed.  And  so  the 
book  12  H.  7.  is  in  that  sense  true ;  for  if  the  defendant 
should  vouch,  as  he  may,  against  the  warrantor,  and  be 
counter-pleaded  by  the  demandant,  truly  he  should  lose 
his  land  and  the  aid  of  voucher  too ;  for  he  were  passed 
the  requiring  of  a  new  plea  of  the  warrantor,  when  he  had 
been,  by  the  voucher,  counter-pleaded  before. 

Explanation  of       ^^  ^^  ^^®  second  poiut.  See  24  E.  3.  36.  where  the  plain- 

Mo^***°2      tiff  in  warranty  of  charters  counted,  that  the  defendant  in- 

inst.  246.  feoffed  him  by  the  charter  with  warranty,  the  defendant 
pleaded  riens  paasa  per  lefait.  And  Brae  ton  tract  atu  de 
warrantiaj  cap.  9.  sec.  5.  Excipere  potest  warrarUua 
quod  licet  chart  a  defeqff^amento  sufficiens  fuitj  tamen  do- 
numfait  insiifficiena,  quia  donatus  nunquam  liabuit  sets- 
inam  in  vita  donatoriSy  sed  post  mortem  suam  intrusit, 

Godb.  151.  N.      Also  44  C   Fitz.  Garr.  Char.  18.  upon  a  release  with 
'  ^'        warranty  pleaded,  that  the  party,  t^  whom  the  lease  was 
made,  had  nothing  at  the  time  of  the  release  made. 


[22] 
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And  to  the  third  point,  the  Register  158.  affirms  that      [22  a] 
rule  ;  and  addeth,  si  judicium  indexedditum  M^  non  valet     ^^^^^^ 
hoc  breve.     But  this  must  be  well  understood  ;  for  clearly  the  m  doI^l 
it  may  be  brought  before  any  principal  plea,  and  after  the 
plea  take  any  other,  and  then  by  judgment,  or  by  discon- 
tinuance, and  the  like.     And  I  am  of  opinion,  that  before 
execution  it  may  be  brought,  if  the  party  prayed  his  plea 
in  time,  for  till  execution,   he  is  in  of  the  estate  warrant- 
ed.   But  if  the  execution  be  had,  then  the  warranty  fails 
with  the  estate. 

To  the  fourth  point,  this  writ  and  count  is  in  place  not  Ezpimnatioii  of 
of  the  voucher,  for  this  is  general,  but  of  the  dereigning  2  r©.  slo."'^ 
of  the  warranty  in  case  of  a  voucher ;  and  yet  in  some 
cases  it  shall  not  need  to  be  so  special  as  the  dereigning ; 
and  therefore  if  a  man  bring  a  warrarUia  charter  upon  a 
warranty  of  land,  and  shall  obtain  judgment,  he  shall  use 
that  judgment  after  for  rent  demanded  or  recovered,  if  the 
warranty  did  extend  unto  the  rent.  31  E.  3.  Fitz.  Garr. 
Chart.  22. 

And  yet  upon  a  voucher  in  like  case  it  should  have 
been  more  special ;  the  reason  is  apparent,  for  the  rent  is 
demanded  when  he  vouched ;  but  it  may  be  it  was  not 
foreknown  that  rent  would  be  demanded,  when  the  writ 
of  warranty  of  charters  was  brought.  But  if  it  were,  he  iiut.  966. 
ought  to  declare  specially  the  rather,  if  he  cannot  vouch 
in  the  principal  plea  of  the  rent ;  for  there  must  be  a 
means  to  discuss,  whether  the  rent  in  demand  be  to  be 
warranted  as  a  rent  suspended,  when  the  warranty  was 
made,  so  as  the  land  was  warranted,  as  discharged  of  rent. 

Now  to  the  objections,  that  have  been,  or  may  be,  made 
against  the  count. 

First,  it  may  be  objected,  that  he  makes  the  cause  of  Object  1. 
action,  because  he  was  impleaded  in  a  writ  of  entry  in  le 
per^  in  which  action  he  may  vouch  ;  and  then  by  Fitz.  N. 
Br.  134.  D.  &  I.  it  may  seem  he  cannot  have  this  writ. 
To  this  I  answer,  that  the  writ  of  entry  in  le  per  doth  ad- 
mit a  voucher  indeed,  but  that  must  be  within  the  line  ; 
but  the  writ  of  entry  in  le  per  in  the  declaration  is  laid 
generally  ;  and  so  might  in  the  per  by  some  other,  and  not 
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[22  6]      by  Osborn,  and  then  by  that  means  being  deprived  of 

^^'"^'"'^     voucher,  he  must  be   admitted  to  this  writ ;  for  so  it  is 

provided  by  the  Stat,  of  Westm.  1.  cap.  40.  expressly. 

Am.   2Ro.  But  my  plain  answer  is,  that  the  writ  of  warranty  of 

charters  will  lie  upon  all  actions  real,  and  may  be  brought 

either  before,  or  hanging  those  actions,  though  a  voucher 

lie  in  the  actions ;  and  so  it  is  resolved  9  E.  2.  Fitz.  Warr, 

Char.  30.  18  Edw.  3.  42.  Fitz.  Garr.   Chart.  8.  though  it 

be  in  a  formedon  ;  (this  is  best  in  the  abridgment.)  And 

2  E.  3.  fol.  6.  in  a  warranty  of  charters  against  the  heir,  he 

pleads  that  ihefarmedon  is  hanging  of  the  same  land ;  et  non 

^     allocatur^  although  he  may  rebut.  41  E.  3.  of  Garr.  Char. 

19.  in  formedon^  and  Fitz.  Nat.  135.  D.  where  his  words 

are,  that  a  man  shall  have  a  writ  of  warranty  of  charters, 

though  he  may  vouch  in  the  action  that  is  broiight  against 

inat.  102  a.  ^™  5  *^^  *^  ^^  recovcr,  and  after  lose  in  the  action  where- 
in he  vouched,  he  shall  have  a  writ  of  habere  facias  ad 
valentiam  within  the  year  after  a  recovery  in  warrantia 
chartx,  and  the  reason  of  this  is  clear,  for  he  shall  bind 
the  land  from  the  teste  of  the  warrantia  chartx,  (though 
L  J  he  cannot  have  execution  until  he  take  loss.)  And  upon 
the  voucher  he  shall  have  it  but  from  the  time  of  the 
voucher,  which  may  be  delayed ;  and  therefore  I  am  of 

Co.  L.  187.  b.  opinion,  that  he  may  bring  it  even  after  voucher,  because 
that  action  may  be  discontinued  and  fail  many  ways,  and 
so  the  warranty  of  charters  be  necessary ;  and  this  reason 
is  expressly  given  both  in  9  E.  2.  and  by  Fitz.  Nat.  Br. ; 
and  Fitz.  Nat.  Br.  in  other  places  135.  A.  must  be  under- 
stood that  he  must  not  rely  upon  this  warranty  of  charters, 
but  he  must  also  vouch  and  request  plea  according  to  his 
case,  as  he  said  135.  A.  And  so  is  19  E.  3.  F.  Garranty 
Chartes  9.  31  F.  Garranty  Chartes  22.  18  E.  3.  42.  F. 
Garranty  Chartes  8.  best  in  the  abridgment  as  before 
I  have  said.  And  it  is  the  best  for  him  that  is  to  warrant, 
to  make  entry  of  the  plea  that  he  tenders  in  the  record 
of  the  action,  in  which  he  is  to  plead  ;  per  Brian  16  H.  7. 
6.  yet  I  see  not  well  how  that  can  be,  for  both  request 
and  tender  and  matter  of  fact. 

CMyect.  2.  And  thereupon  another  objection  may  be  made,  that 
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since  he  ought  to  vouch  and  hath  not,  he  can  have  no      [23  a] 
benefit  of  warrantia  charta.  v-^-s^-^ 

This  is  already  answered  in  part  by  the  nature  of  the  ^^ 
voucher  in  the  lieu,  and  also  it  appears  not  that  it  was 
come  so  far  as  he  might  vouch. 

If  it  be  objected  that  he  hath  laid  that  he  did  request  Object.  3. 
to  have  a  plea  in  bar  ministered,  where  the  vouchee  may 
plead  in  abatement,  as  well  as  in  bar  as  an  entry  of  the 
demandant  since  the  voucher ;  for  if  it  were  before,  it 
must  be  pleaded  by  him  to  retort  the  warranty,  because 
the  tenant  did  not  plead  it  himself. 

It  is  answered,  that  he  counts  that  he  did  require  the  Sorpiiuage 
defendant  to  warrant  the  land,  which  is  enough;  and  so  coSt^or Se** 
in  the  book  of  precedents ;  for  that  imports  that  he  shall  ^^®' 
warrant  according  to  the  nature  of  the  case  ;  by  the  vouch- 
er, if  he  be  vouched,  or  otherwise  by  plea,  and  therefore 
the  adding  of  request  of  plea  in  law  is  surplusage. 

It  is  objected,  that  he  hath  declared  to  his  damage,  Object  4. 
where  no  loss  appears  ;  it  is  true  that  he  shall  recover  no 
damages  but  where  he  hath  taken  loss  by  recovery  already 
had  against  him;  41  E.  37 ;  3  E.  3.  21.  and  18  E.  3.  42;  ^.217. 39.  10 
F.  Gar.  Char.  8 ;  and  therefore  he  shall  not  have  damage, 
where  the  warranty  of  charters  is  brought  before  the  ac- 
tion quia  timet.     And  so  is  21  H.  6.  22.  and  therefore  if 
it  be  pleaded  by  the  defendant,  that  the  plaintiff  is  not 
impleaded,  the  plaintiff  shall  presently  have  his  judgment,  6  c^.  51.  b. 
but  no  damages ;  but  yet  he  shall  declare  to  damage  ac- 
cording to  the  form  ;  which  is  not  strange  in  many  cases, 
as  in  a  quare  imped,  for  the  king. 

The  loss,  whereupon  the  plaintiff  may  have  damage,  is 
not  only  wherein  the  principal  action  damages  were  re- 
covered against  him,  as  in  an  assize  or  the  like  ;  but  also 
where  the  land  hath  been  recovered  only,  as  in  a  forme- 
dan  or  the  like  ;  41  E.  3 ;  F.  Gar.  Char.  19  ;  42  E.  3.  7 ; 
43  E.  3.  20.  But  yet  the  case  of  43  E.  3.  20.  is  inter 
anonuda;  for  there  the  case  was,  that  where  one  Charnel 
bad  made  a  warranty  against  himself  and  his  heirs,  and 
all  others  suing  by  his  collusion, — upon  a  warrantia  char- 
ta^  it  was  found  that  the  principal  action,  {B,formedon) 
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was  brought  by  his  collusion  ;  yet  he  could  have  no  dama* 
ges,  because  he  had  not  lost  the  land,  whereupon  he  had 
now  brought  a  writ  of  deceit  upon  the  trouble  and 
charge  that  he  suffered  by  collusion  and  suit,  and  declar- 
ed upon  the  verdict  in  the  warr,  charttB^  finding  the  col- 
lusion as  binding  the  defendant  for  that  point.  And  so 
because  the  defendant  could  not  deny  that,  the  court  gave 
judgment  and  £20.  damages.  But  note  that  this  foreign 
action  is  no  ground  for  the  like  in  other  suits  of  warran- 
ties of  charters ;  for  this  particular  warranty  grew  upon  a 
collusion,  which  is  nothing  to  other  warranties;  and -such 
a  practice  by  collusion  will  bear  an  action  with  warranty. 
The  only  use  of  that  case  was,  that  they  allowed  the  ver- 
dict in  one  action  to  be  a  conviction  of  collusion,  in  an- 
other, which  was  hard  enough. 

As  to  the  objection  made  by  my  brother  Nichols,  that 
by  the  count  itself  appears  the  warranty  is  lost,  by  reason 
that  this  part  of  the  land  is  declared  upon  the  fine,  to  be 
to  the  use  of  the  plaintiff,  and  the  rest  shall  be  intended 
to  the  use  of  the  defendant,  who  made  the  warranty, 

I  answer  it  three  ways. 

First,  that  there  can  be  no  inference  touching  the  use 
of  the  rest,  because  there  is  no  mention  of  it  in  the  count, 
but  a  mere  omission ;  neither  is  there  any  cause  that  it 
should  be  holden  confessed  and  not  denied  ;  for  it  is  in  no 
sort  within  the  count,  or  the  reason  of  it,  which  is  to  de- 
mand only  warranty  of  this  parcel  of  land,  which  was  put 
in  suit  in  the  writ  in  the  per,  so  there  is  no  cause  for  this 
purpose  to  speak  of  the  rest  of  the  lands,  saving  the  ne- 
cessity of  the  form  in  pleading  a  fine  or  recovery,  which 
is  a  record,  which  must  be  pleaded  entire ;  whereas  if  it ' 
had  been  a  feoffment,  it  might  have  been  pleaded  for  this 
parcel  of  land  only.  22  E.  4.  8. 

Another  answer  is,  that  it  appears,  out  of  the  bar  of 
Osborn,  that  the  whole  manor,  &c.  was  demanded  in  the 
writ  of  entry  in  the  po9t  against  the  plaintiff.  Sir  Henry 
Roll  being  tenant  of  it,  and  that  he  vouched  of  the  whole, 
and  judgment  passed,  which  proved  by  the  confession  of 
Osborn,  (that  is,  to  impeach,  the  warranty)  that  he  was 
tenant  of  all,  and  so  he  must  have  the  use  of  all. 
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[24  6]  Next  he  hath  divided  and  changed  the  estate. 

'•^^N'^'^         Then  he  hath  done  this  by  common  recovery,  by  which 
3  they  that  come  in  are  in  the  po8t* 

Again,  he  hath  vouched  Osbom  once  already  in  that 
common  recovery,  and  so  hath  had  recompense,  or  possi- 
bility of  it,  by  judgment. 

This  point  is  to  be  understood  if  the  voucher  of  Osborn, 
as  is  already  alleged,  shall  be  understood  of  the  same  Os- 
born,  because  it  wants  the  word  prmdict. 
^  But  if  it  shall  not  be  understood  the  same,  then  it  will 

come  to  this  question.  If  a  man  have  divers  warranties 
against  divers  persons,  and  then,  in  an  action  brought 
against  him,  voucheth  one  and  omits  the  other,  and  so  a 
[25]  recovery  passeth  with  a  judgment  of  value,  whether  he 
can  ever  have  benefit  of  the  other  warranty. 

And  upon  this  will  arise  a  question  by  way  of  distinc- 
tion, whether  this  will  be  all  one,  whether  the  recovery  is 
upon  title,  and  where  it  is  a  common  recovery,  and 
under  what  differences.  And  first,  in  general,  which  is  a 
kind  of  key  to  the  particulars  that  shall  follow,  I  observe, 
that  a  warranty  is  4i  great  servitude  upon  him  that  war- 
rants, and  upon  his  estate,  and  is  a  servitude  against  com- 
mon right,  and  hangs  like  a  cloud  over  him  and  his  inher- 
itance, as  Hannibal  said  of  Fabius  Maximus,  so  it  is  in 
law  taken  strictly  and  literally. 
Co.  L.  376.b.  And  therefore  if  a  man  convey  land  with  warranty 
s  Ro.  746. '  against  him  and  his  heirs,  his  heir  on  the  part  of  the 
mother  shall  not  be  vouched  by  this,  as  long  as  there  is 
an  heir  on  the  part  of  the  father  ;  19  R.  2.  ff.  Garr.  100 ; 
49  £.  3.  11;  except  it  be  by  reason  of  a  signiory  of  lands 
of  the  part  of  the  mother.  6  E.  2.  Fitz.  Avowry  207. 
And  if  he  that  warranted  have  no  lands  but  gavelkind, 
yet  the  tenant  may  vouch  the  very  heir  alone ;  38  E.  3. 
Charge  of  hein  22 ;  but  it  is  true,  that  he  may  vouch  also  the  other  heirs 

upon  warranty,  ^  •  i  i 

or  upon  obiiga.  lor  possessiou,  and  so  he  may  vouch,  together  with  the 
L.  376.  a.'b.  '  brother,  which  is  heir  unto  the  fiither  warrantor,  the  sis- 
t  Ro.  746.        ^^^  ^|j^  Y^^^Yi  the  land  by  posswsio  frair. ;  32  E.  3.  ff. 

Voucher  94;   42  E.  3.  3.     But  if   the   land   warranted 
comes  unto  a  sister  by  posaessio/rfUris^  or  to  a  younger 
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.  [25  6  ]         If  a  man  hdVe  a  rent  charge  granted  of  twenty  pounds 
^^-^^s^^^^     a  year,  and  he  grant  five  poundsm  year  of  it  to  a  stinger 
by  fine,  the  tenant  is  not  compelled  to  attorn. 

So  in  these,  and  the  like  cases  against  common  right, 
I  must  not  be  made  subject  to  divers  vouchers,  or  suits  of 
warranties  of  charters,  or  to  sundry  distresses,  where  my 
grant  made  and  meant  but  one. 
To  the  second       ^^^  secondly,  where  he  hath  changed  his  estate,  the 
^e*chM°'r*of  ^^®®  ^^  worse  ;  for  the  estate  must  remain  the  same  in  the 
L^M^'iM  '  P"^'^y>  ^'  ™"^^  ^^  made  the  same  in  representation,  that 
a.b.  co.b.G.a.  it  was  in  the  time  of  the  warranty  created,  when  you 
come  to  vouch,  or  to  bring  your  warraniia  charta ;  and 
therefore,  if  the  husband  and  wife  be  joint  tenants,  and  a 
release  be  made  to  them  with  warranty,  and  then  the  hu»- 
[26]        band  alone  makes  a  feoffment  over  with  warranty,  and  is 
iCQ.U2.b.      thereupon  vouched  alone,  he  cannot  vouch  over.     10  E. 

3.  52.     Fitz.  Countetplea  of  Warranty,  15. 
^<>*^.  i9i.b.        So  if  a  woman,  tenant  in  tail,  and  her  husband  make  a 

Oo.  3. 6.  A.  b. 

lease  pour  auter  tne,  if  in  an  action  they  be  received,  they 
cannot  vouch  over.    45  £.  3.  19,  and  46  £•  3.  24.     But  if 
the  lease  had  been  only  for  the  life  of  the  woman,  upon 
the  receipt  they  might  have  vouched,  for  by  representation 
they  are  in  of  the  first  estate. 
Co.  L.  166.  a.        ^g  when  lands  and  warranties  descend  to  two  parcen- 
ers, and  they  make  partition,  and  one  of  them  is  implead- 
ed, he  shall  not  vouch  alone,  but  shall  pray  aid  of  his  fel- 
low, and  so  shall  put  themselves  in  representation  of  one 
heir,  and  then  vouch  together.     But  if  one  parcener  alien 
his  part,  or  make  default  upon  aid  prayed,  the  other  shall 
vouch  alone.     27  H.  8.  58.     4  H.  7.     20  H.  6.  2.  and  43 
£.  3.  23. 

SSiit'sZ*'  **        '^  ^^®  coparceners  be,  and^ne  of  them  alien  with  war- 
ranty, and  comes  in  as  vouchee,  now  he  shalb^ray  in  aid 
of  his  fellow,  and  either  have  pro  rata  upon  the  loss,  or 
vouch  over  with  him  upon  the  warranty  paramount. 
CoL  174*  ^'        ^"^  °^^  ^^  these  cases,  that  the  vouchee  (when  he  will 
Ap.  480.  avoid  the  warranty  by  change  of  estate),  he  must  show 

how  the  estate  is  changed.     3  £.  3.  51.     And  so  hath  the 
defendant  done  here  in  the  principal  case. 
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[26  fr]      chee  or  defendant  might  have  showed,  that  he  had  been 
^^'^^s/'^^     in  of  another  estate  at  the  time  of  the  voucher  and  writ. 
Out  of  which  case  cited  and  allowed  by  F.  Na.  br.  in  this 
writ  de  warraniia  charta^  I  am  clear  of  opinion,  that  if  a 
man  have  land  conveyed  unto  him  with  warranty,  where- 
Deut  4.  upon  a  stranger  bath  right  to  enter,  and  he  bring  his  writ 

of  warranty  of  charters,  and  hath  judgment,  though  the 
stranger  after  brings  no  action,  but  enters,  he  shall  have 
his  execution ;  for  a  voucher  and  request  of  plea  are  re- 
quired where  they  may  be  had.  But  in  case  of  entry  it 
may  not  be,  and  the  warranty  is  against  all  eviction  by 
eigne  title,  either  by  entry  or  by  action  ;  which  I  note  to 
warn  men  how  they  proceed  against  an  ejediane  firmm^ 
where  no  voucher,  nor  request  for  plea  can  be  had ;  for  if 
a  man,  foreseeing  that  his  title  is  defensible  by  entry, 
bring  this  writ  of  warranty  of  charters  against  his  feoffor, 
[27]  and  hath  judgment,  and  if  the  stranger,  that  hath  right  of 
entry,  seal  this  lease,  this  entry  gives  cause  of  recom- 
pense, but  let  him  look  that  be  bring  his  action  in  time. 

The  next  is,  because  the  plaintiff  and  his  fiither,  who  is 
the  last  rem.  in  fee,  and  the  rest,  come  in  by  recovery  in 
the  poety  in  which  case  they  can  take  no  benefit  of  the 
To  the  third     warranty,  which  can  be  extended  no  further,  than  as  it  is 
SS'tSS^'ifby  limited,  that  is,  either  to  the  parties  or  their  heirs  or  as- 
common  re-      giffns,  and  he  that  recovers  is  neither  :  but  above  that  es- 

covery.  z  Cro.      o      '  '  ^ 

970.  Co.  L.      tate,  and  where  one  comes  under  the  estate,  yet  if  he  be 

1 17. 

not  in  the  per  by  him,  to  whom  the  warranty  was  made, 
iie  is  out  of  the  benefit. 
^^\?%^*      And  therefore,  22  Ass.  37.  and  22  Ass.  69.     If  tenant 

a.  6.  Co.  17.  a.  ' 

1  Co.  125.  a.  in  dower  enfeoff  a  villain  with  warranty,  and  die,  and 
then  the  lord  enter  and  be  impleaded,  he  cannot  vouch 
the  heir  of  tenant  in  dower ;  and  if  the  lord  had  then  en- 

9  Co.  63.  b.  1    tered  before  the  death  of  the  tenant  in  dower,  that  made 

193.  warranty,  and  then  she  had  died,  the  lord  could  not  so 

much  as  rebut  the  heir.     •-' 

Mo.  71.  Q||(  because  this  is  a  common  recovery,  I  .will  enlarge 

myself  a  little  in  it  for  learning's  sake  and  for  use,  though 
.  it  makes  not  directly  for  the  case. 
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[27  6]  seised  by  force  of  the  fine.  23  E.  3.  F.  Garr.  77,  express. 
"^-^^^^"^  If  I  have  recovered  in  value,  I  shall  never  vouch  again 
los.  u,  'for  those  lands  by  force  of  the  first  warranty,  because  it 
was  once  executed.  And  by  the  same  reason,  if  I  once 
have  had  judgtnent  to  have  value  upon  a  warranty,  I  shall 
not  vouch  again  upon  the  same  warranty  for  the  same 
land. 

And  if  you  will  reply  to  me,  that  the  warranty  in  ques- 
tion is  by  Osborn  and  his  wife,  and  the  former  voucher 
was  of  the  husband  only ;  I  answer,  that  then  it  must  be 
understood  that  they  are  two  several  warranties,  and  then 
in  vouching  the  husband  only  he  renounceth  the  warranty 
of  him  and  his  wife,  as  after  shall  be  shewed  ;  but  it  can- 
not be  said  in  this  case,  that  the  warranty  by  the  wife 
should  be  void,  or  so  supposed,  as  in  the  case  10  E.  3. 
52.  where  warranty  upon  a  lease  being  made  to  the  hus- 
band and  the  wife,  the  husband  alone  vouched  over,  and 
averred  that  the  wife  had  nothing,  and  therefore  the  war- 
ranty was  void  unto  her,  which  is  also  the  reason  in  the 
judgment  <^,the  case  of  Eare  and  Snow,  Plow.  540.  That 
the  common  recovery  against  tenant  in  tail,  and  his  wife 
having  nothing,  shall  bind  the  tail.  But  where  the  woman 
[28]  warrants  on  the  contrary  part,  she  is  bound  though  she 
hath  nothing ;  yet  it  is  true,  that  to  several  respects,  a 
warranty  may  receive  several  satisfactions  by  parcels,  but 
2S«ind.  180.  not  totally.  And  therefore.  Hill.  5  Jac.  Regis,  Rot.  941, 
m''i^ouV'  in  the  King's  Bench,  the  case  was  this;  that  one  John 
RXsab/  Rudge  did  grant  certain  lands  in  South  Molton  in  Com. 
Devon,  unto  John  Pincombe,  for  his  life,  in  the  fifteenth 
year  of  Elizabeth  ;  and  in  the  thirtieth  year  demised  the 
same  unto  one  William  Hunt  for  twentyone  years,  to 
begin  after  the  death  of  the  same  John  Pincombe,  and 
after,  32  Elizabeth,  granted  the  reversion  of  these  lands 
unto  Amy  Pincombe  and  others  for  their  lives,  with  this 
express  clause  of  warranty  following,  ^And  the  said 
John  Rudge  and  his  heirs,  all  the  premises  unto  the 
said  Amy,  against  all  persons  claiming  by  the  said  John, 
his  ancestors  or  heirs,  shall  and  will  warrant,  acquit, 
and  defend  during  the  said  term.'    John  Pincombe  at- 
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[28  6] 


Point  to  the 
fifth,  viz.  of  di- 
vers warran- 
ranties. 


[29] 


This  is  true  in  case  of  a  recovery  and  voucher  proper 
and  honafide;  but  if  the  case  be,  for  example,  that  tenant 
in  tail,  the  remainder  or  reversion  levy  a  fine  to  me  and 
my  heirs  with  warranty,  and  then  I  suffer  a  recovery  to 
bar  the  remainder,  and  vouch  the  tenant  in  tail  as  I  must, 
and  so  the  recovery  passes  with  his  ordinary  judgments, 
and  after  a  stranger  sues  me  for  the  land  upon  title ;  in 
that  case  and  the  like,  I  hold  that  I  may  vouch  my  conu- 
sor again,  for  the  other  is  known  in  law  and  to  the  court 
to  be  a  feigned  recovery,  and  by  consent,  and  to  be  but 
part  of  the  assurance  of  the  land  between  the  parties,  to 
bind  the  remainder  or  supposed  remainders,  and  not  in 
execution  of  the  true  intent  of  the  warranty.  So  there 
are  covenants  for  recoveries  with  double  or  single  vouch- 
er, and  such  would  be  admitted  though  there  were  no 
warranty  at  all. 

But  now  of  the  other  point. 

If  the  Osborn  vouched  in  the  common  recovery  shall 
be  understood  another  Osborn,  and  not  the  same  Osborn, 
then  it  must  be  understood,  that  Rolle  the  plaintiff  had 
several  warranties  against  several  persons,  and  then, 
when  an  action  was  brought  against  him,  he  could  not 
have  advantage  of  both,  but  must  hold  himself  to  one. 
And  therefore,  9  H.  6. 12.  one  brought  a  scire  facias  upon 
fine,  as  heir  to  two  parceners ;  the  tenant  pleaded  in 
bar  a  fine  levied  by  the  two  parceners  with  warranty,  and 
relied  upon  the  warranty,  and  the  plea  was  holden  double, 
and  he  forced  to  rely  upon  the  warranty  only  of  one.  And 
so  likewise  31  E.  3 ;  Fitz.  Voucher  25.  If  one  have  divers 
warranties,  and  they  fall  by  descent  upon  a  person,  heir 
unto  them  both,  yet  he  must  be  vouched  only  as  heir  unto 
one ;  and  the  reason  is  apparent,  (whether  you  regard  the 
demandant  or  the  vouchee ;)  for  as  to  the  demandant  it  is 
a  kind  of  plea  in  bar,  and  therefore  ought  to  be  single, 
for  the  demandant  may  counterplead  the  possession  of  the 
vouchee  and  his  ancestors,  which  they  cannot  do  if  they 
be  divers. 

And  again,  the  voucher  of  the  tenant  against  the 
vouchee  is  a  kind  of  demand  or  suit,  and  therefore  ought 
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to  be  single,  and  the  vouchee  may  counterplead  the  lieu,       [20  a] 
which  he  cannot  do  if  they  be  divers.     Hereof  it  follow- 
eth,  that  when  he  hath  his  choice  of  vouchers,  and  takes 
him  to  be  one,  and  thereupon  proceeds  to  judgment,  he 
loseth  the  other  and  can  never  resort  to  it  again.     As  in 
case  of  divers  pleas  in  bar,  where  the  actions  come  to  a 
final  judgment  upon  one.     But  if  a  man  have  divers  war- 
ranties for  the  same  lands,  he  may  have  several  writs  of 
warranty  of  charters,  and  judgment  upon  them  ;  and  so  is 
Fitz.  N.  Br.  135.  I.  and  that  may  give  him  double  remedy, 
or  not,  as  the  case  may  be ;  for  if  he  be  after  sued  for 
that  land  in  an  action  wherein  he  may  vouch  but  one, 
then  he  can  never  take  advantage  against  the  other,  be- 
cause he  did  not  vouch  him  according  to  the  former  rules. 
But  if  he  be  sued  in  an  action,  wherein  he  cannot  vouch, 
but  may  require  plea,  and  he  doth  require  plea  of  them 
both,  and  they  both  advise  one  plea,  and   he  plead  that, 
and  lose,  he  shall  have  several  recompense  against  either  ; 
but  if  they  advise  several  pleas,  he  can  have  no  recom- 
pense  but  against  him  whose  plea  he  followed.     But  if 
the  land  be  not  recovered  against  him  by  action,  but  by 
entry  upon  an  eigne  title,  then  he  may  sue  several  execu- 
tions upon  the  several  judgments  in  the  writ  of  warrantia 
ckartiB  against  either  of  them  for  full  recompense,  and  so 
he  shall  have  double  value  for  his  loss  for  either  of  them 
warranted  the  whole,  and  neither  of  them  hath  color  to 
pray  aid,  or  make  use  of  the  recompense  that  the  other 
hath  yielded  for  his  own  ease. 
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X  dev'iM  to  the  tesUtor't  son  and  heir,  and  if  he  die  without  issue,  then  over, 
psMea  an  ettate  tail  to  the  son.  , 

He  who  woald  take  by  a  devise  to  tM  right  heirs  male  and  posterity  of  the  testa- 
tor tmd  kis  name  forever  f  muat  be  both  heir  and  nuUe. 

A  deviie  in  fee  simple  to  a  person  who  is  the  devisor's  next  heir  and  his  heirs, 
or  to  bis  son  and  heir  and  his  heirs,  is  void,  and  the  land  passes  by  descent. 

Warrantiea  and  estoppels  always  descend  upon  the  right  heirs  general,  and  not 
to  the  heira  in  gavelkind,  Borough  English,  Ace. 

If  a  man  having  land  in  Borough  English,  or  on  the  part  of  his  mother,  make  a 
Miment  to  the  um  of  himself  and  his  heirs,  or  upon  such  feoffment  reserve  a 
rent  to  himself  and  his  heirs,  it  will  descend  to  his  hein  at  common  law. 
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[29  6]  George  Counden    the    younger   brought   an  ejectione 

,  '^--">^"^-'    fimuB  axrainst  Thomas  Gierke  of  three  acres  of  pasture  in 

Ejectione.  Sur.  ^^.  i-it-  t*  ^  ^  i  i  ii 

Hill.  10  Jac.     Newmgton,  of  the  demise  of  George  Counden  the  elder. 

Rot.3315.  Jenk.  tt  •  /<>.*i^^i_*  /*  i  •    i 

Cent.  294.  Upou  an  issue  of  not  guilty,  the  jury  found  a  special 
445"^Mo.^o.  verdict,  that  one  William  Counden  was  seized  of  the  lands 
Ro^^9^Brn/  *"  ^®®'  ^^^  '^®'^  them  with  others  in  soccage,  and  had 
129.  Devise  to  issue  ouc  Johu  Couudeu  and  Elizabeth  Counden,  and  that 

the  heir  or 

heirs  of  the  the  Said  Elizabeth  took  to  husband  one  George  Dalton, 
visor  must  find  and  had  issue  by  him  Jane  Dalton  and  Elizabeth  Dalton, 
demises  and  ^nd  died ;  and  that  William  Counden  made  his  will,  and 
i^^.'°ThS  *^  gave  thereby  unto  Jane  and  Elizabeth  Dalton,  to  either  of 
Mo^^r'sR  rts  ^^®"*  ^^^  pounds  a  year,  during  their  lives,  issuing  out  of 
fo.  860.  and       certain  lands  in  Southwark,  called  the  Woolsack  Rents, 

judgment    giv- 
en for  the  de-  and  therein  had  this  clause. 

against  the  'Item,  As  touchiug  all  my  lands  in  Southwark,  and  in 

devUoJ'^tiUe^.    Ncwiugtou,    Lambeth,   and    Greenwich,  whereof  I   now 

fn^cwe^"  stand  seized,  which  of  right  will,  and  my  only  intent  and 

given  for  meaniniT  is,  shall  descend  and  come  unto  John  Counden 

Clerke,  that  is  °        ' 

for  the  grand-  my  SOU,  after  my  decease,  this  is  my  devise.'  And  then 
heirs  in  default  appoints,  that  Certain  friends  of  his  shall  receive  the 
cause  the  (ievi-  profits  of  them  till  his  son  shall  come  to  twentyfour  years, 
coufd**no?tikc  ^^^  ^^^^  ^^^Y  ^^  ^ake  an  account  and  satisfy  him.  And 
^y  *'•  then  adds  this  clause,  *  Provided,  always,  that  if  my  son 

John  shall  happen  to  decease  without  issue  of  his  body 
lawfully  begotten,  that  then  I  will  all  and  singular  my 
said  lands,  tenements  and  hereditaments,  and  every  par- 
cel thereof,  shall  go  unto  the  right  heirs  males,  and  pos- 
terity of  me  and  my  name  forever,  equally  to  be  divided 
unto  and  amongst  them,  part  and  portion  like.  And  that 
then,  and  in  such  case  I  will  and  bequeath  unto  Jane  and 
Elizabeth  Dalton,  and  to  either  of  them,  one  annuity  or 
yearly  rent  of  £5.  a  year  apiece  more,  issuing  out  of  the 
Woolsack  Rents,  for  term  of  their  lives.'  Then  the  de- 
visor dieth,  and  John  Counden  the  son  dieth  without 
issue ;  then  the  two  grandchildren,  Jane  and  Elizabeth 
Dalton,  enter  as  heirs,  and  make  a  lease  of  the  lands  in 
question  to  the  defendant  Thomas  Gierke,  who  enters, 
upon  whom  George  Counden  the  elder,  being  brother  of 
William  Coun4en  the  devisor,  of  his  name  and  the  whole 
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Co.  L.  22. 1. 1. 
And.  3  Co.  L. 
26.  b.  220.  a. 

1  Cr.  U.  1  Ro. 
841.  2Ro.  415. 

2  Le.  25.  1  Ro. 
827.  N.  Beol. 
49. 


Reason  1. 


Reaaon2. 


[31] 


Reason  3. 


156.  the  case  of  Greswold.  He  made  a  feoffment  to  A. 
for  life,  the  remainder  unto  the  heirs  males  of  the  body  of 
the  feoffor,  the  remainder  to  his  own  heirs  in  fee.  The 
father  the  feoffor  had  two  sons,  and  the  elder  had  a 
daughter  and  died  ;  and  it  was  adjudged  for  the  daughter 
against  the  uncle,  either  because  the  entail  to  the  heirs 
males  was  void,  or  because  it  ceased  in  the  elder  son. 
But  P.  2  £liz.  Dyer  181.  Fish  levied  a  fine  to  the  use  of 
himself  in  tail,  and  a  formedan  brought  upon  it  by  the 
issue.  And  the  precedent  words  touching  the  descent  of 
the  land  to  him  changeth  not  the  case,  for  these  reasons. 

First,  it  is  no  express  gift  assertive,  but  a  report  enun- 
ciative,  thus  touching  my  land  (which  my  meaning  is 
shall  descend  and  come  to  my  son,  this  is  my  will)  and  so 
proceeds  to  dispose  it  to  his  friends  for  a  time,  and  then 
chargeth  them  with  the  rents,  and  then  disposeth  of  the 
inheritance,  ut  infra^  not  agreeing  in  appearance  with 
the  descent. 

A  second  reason  is,  because  the  declaring  that  the  land 
shall  descend  t^  his  son  is  just  the  same  that  the  law 
speaks,  it  is  utterly  void  and  idle,  and  then  the  rest  of  the 
devises  must  proceed,  as  if  that  had  not  been  spoken  at 
all,  as  the  cases  are  before.  This  I  devise,  that  if  my  son 
die  without  issue,  then  my  land  shall  go  to  my  heirs 
males.  And  therefore  the  case  in  4  H.  6.  and  2  and  3 
Phil,  and  Mar.  Dyer  124.  before,  is  stronger  than  this, 
where  it  is  resolved,  that  a  devise  made  to  the  son  and 
heir,  and  his  heirs  is  utterly  void,  for  then  it  is  not  to  the 
heirs  collective,  but  to  the  person  that  is  heir  in  fee.  And 
though  the  limitation  to  the  heirs  males  be  spoken  con- 
ditionally by  the  word,  if  John  die  without  issue,  that  is 
an  ordinary  limitation  of  a  rem.  as  in  a  fine  9%  contingaij 
yet  the  rem.  or  reversion  takes  place  presently. 

A  third  reason  is,  that  that  part  of  the  will  may  take 
effect  in  all  the  words  ;  and  yet  it  may  stand,  as  I  take  it, 
for  the  words  are,  that  the  land  shall  descend  and  come 
to  the  son,  which  is  in  all  parts  true,  for  it  shall  come  to 
him  in  tail  by  the  devise,  and  the  reversion  by  descent. 
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Now  if  the  case  shall  be  taken  thus,  then  clearly  if  the       [31  a] 
reversion  vested  in  the  son  in.  fee,  it  must  of  necessity  de-      ^-^^v-^ 
scend  from  him  to  the  daughters  of  his  sister,  and  not  to 
his  uncle. 

To  the  second  point,  when  the  limitation  is  made  to  To  the  second 
the  heirs  males  or  females,  they  that  will  take,  must  have  ^^"^^' 
both  words  verified  in  them,  that  they  must  be  heirs,  and 
also  males  or  females.  (1)     But  this  hath  a  divers  consid- 
eration, and  upon  divers  reasons  in  case  of  descent,  and 
in  case  of  purchase ;  for  the  word  heir  is  sometimes  taken 
absolutely,  and  as  the  Grecians  call  it  mwxi^^  or  simpUd^ 
ter ;  sometime  %arm  r),  or  secundum  gtitd,  or  per  accidena; 
sometimes  in  abatracto,  standing  naked  by  itself,  and  of 
itself;  and  sometimes  in  concreto^  clothed  with  land  or 
rent,  in  respect  of  which  he  may  be  heir,  that  is  not  right 
heir,  as  the  word  is  here.     For  example,  the  younger  son  co.  l.  iie.  a. 
in  Borough  English  is  heir,  and  all  the  sons  in  gavelkind ;  i4o.%.^°*io.' a. 
whereof  the  reason  is,  because  the  custom  is,  and  so  must  *^^-  **• 
be  pleaded,  that  the  custom  of  those  lands  is,  that  they 
must  descend  to  the  younger  son,  or  all  the  sons ;  so  they 
are  heirs  secundum  quid  of  those  lands  in  point  of  descent, 
or  when  they  descend,  for  then  they  are  within  the  custom 
that  gives  the  inheritance.     Tum  demum  sdrnus  cum  per 
causaa  scimus.     But  now  make  the  limitation,  even  of 
)and  of  that  nature,  to  heirs  not  in  point  of  descent,  and 
it  will  be  clearly  otherwise.     And  therefore,  if  I   give  i  Co.  102.  b. 
land  in  gavelkind,  or  Borough  English,  to  one  for  life,  the  Co.  l.  10.  a. 
remainder  to  the  right  heirs  of  I.  S.  the  true  heirs  shall  Dyfmb.  ^' 
take  it,  for  this  is  out  of  the  case  of  custom,  and  so  must 
run  to  the  heir  at  the  Common  Law.  37  and  38  H.  8.  B. 
Descents  59.  and  Don.  42. 

Note  also,  that  warranties  and  estoppels  do  always  de-  1  inst.  337.  b. 
scend  upon  the  right  heirs  general,  as  being  to  simple  mc^u.^"^*' 
heirs.  38.  E.  3.  22.     If  there  be  a  warrantor,  who  hath 
lands  in  gavelkind,  the  eldest  son  shall  be  vouched  alone ; 

(1)  An  elaborate  discussion  of  this  doctrine,  upon  principle  and  au- 
thonty,  may  be  found  in  Hargrave's  notes  upon  Co.  Lit.  note  (3)  p.  24.  b. 
164  b.  See  also  5  Bur.  2615.  Wills  v.  Palmer.  The  decision  in  the 
case  of  Counden  v.  Gierke  has  been  recognized  as  sound  law  in  England 
in  the  recent  case  of  Doe  v.  Perratt,  5  B.  &  C.  48. 
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[31  6]       but  the  tenant  may  also  vouch  the  others  for  the  posses- 
^"^"^"""^      sion ;  32  E.  ff.  Voucher  94.  that  the  heir  general  shall 
take  such  advantage  of  such  warranty  and  no  other,  ex- 
cept he  comes  in  as  vouched  for  possession  with  the  true 
heir.     Also  estoppels  fall  upon  the  heir  at  common  law, 
and  also  the  daughter,  that  comes  in  by  possessio  fratrisj 
shall  escape  an  estoppel  of  the  father.  35  H.  6.  33.  Br. 
Estopple  23.  Co.  9.  97.  (2.) 
1  s  d  26   13        ^^y  more,  if  I  convey  lands  that  I  have  on  the  part  of 
Co. 56,  Co.  L.  the  mother,  or  in  Borough  English,  to  I.  S.  and  his  heirs,* 
Co.  100.  b.  1     without  consideration,  the  use  shall  be  void,  and  so  the 
780.  ico.95.   land  shall  return  again  to  me,  and  to  my  heirs  of  the 
169.  a.\  °'    '  mother,  or  in  Borough    English  as  before  ;  for  the  law 
doth  construe  the  use  of  the  same  in  state  and  quality  as 
the  land  was.     But  if  I  do  declare  the  use  to  me  and  my 
heirs,  or  upon  such  feoffment  reserve  a  rent  to  me  and 
my  heirs,  it  shall  go  to  my  heirs  at  common  law,  for  it  is 
not  within  the  custom,  but  it  is  a  new  thing  divided  from 
the  land  itself;  (3.)  Trin.  4.  and  5  Phil,  and  Mar.  Dyer 

(2)  Though  the  lien  of  warranty  descends  from  him  who  makes  the 
warranty  to  his  heir  at  common  law,  and  it  cannot  descend  to  the  special 
heir,  yet  the  benefit  of  the  warranty,  being  once  annexed  to  the  land, 
will  go,  in  divers  cases  as  incident  to  the  land,  to  the  special  heir  or  as- 
signee. Thus  a  gift  of  Borouffh  English,  with  a  warranty,  shall  go  to 
the  youngest  son  with  the  lan£  Cited  from  Hal.  MSS.  in  Hargrave's 
notes  to  Co.  Lit  12.  a.  n.  60.  So  also  where  a  man  makes  a  feoffment 
to  another  of  one  acre  with  warranty,  and  dies  seized  of  another  acre  of 
land  of  the  nature  of  Borough  English,  leaving  issue  two  sons,  if  the  feof- 
fee is  impleaded,  though  the  warranty  descends  only  upon  the  oldest 
son,  yet  he  may  vouch  them  both,  the  one  as  heir  to  the  warranty,  and 
the  other  as  heir  to  the  land ;  but  he  cannot  vouch  tlie  youngest  son 
only  because  he  is  not  the  heir  at  common  law,  upon  whom  the  warranty 
descends.  Co.  Lit.  ^6.  a.  So  of  heirs  of  gavelkind,  the  eldest  may  be 
vouched  as  heir  to  the  warranty  and  the  others  in  respect  of  the  inheri- 
tance descended  to  them.  Also  the  heir  at  common  law  and  the  heir 
ex  parte  matema  may  be  vouched ;  et  sic  de  simUihus,  lb. 

There  is  a  diversity  between  a  warranty  and  an  estoppel.  Warranties 
are  favoured  in  law,  being  part  of  a  man's  assurance ;  but  estoppels  are 
odious.  An  estoppel  on  the  part  of  the  mother  will  not  bind  the  heir 
when  he  claims  from  the  father,  though  he  is  heir  to  the  estoppel.  Co. 
Lit  365.  b. 

(3)  This  doctrine  has  been  since  overruled.  A  man,  seized  in  fee  of 
certain  lands  a  parie  matema,  limited  several  estates  with  remainder  to 
his  own  right  heirs,  and  it  was  held  that  the  heir  a  parie  matema  should 
have  it,  being  the  ancient  use ;  and  that  there  was  no  difference  when 
upon  the  conveyance  of  an  estate  any  part  of  the  use  results  by  implica- 
tion of  law,  and  when  it  is  reserved  by  express  declaration  of  the  party 
from  whom  the  estate  moved.  2  Salk.  590,  Abbot  v.  Burton.  Com.  R. 
160.  S.  C.    2  P.  Wms.  139,  Harris  v.  Bishop  of  LincoUi. 
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162 ;  and  that  is  the  reason  of  another  difference,  9  H.  7.      [31  c] 
24.  Shellies  case,  that  land  by  descent  falling  upon  one,     ^-^v^^ 
shall  be  taken  from  him  by  a  nearer  heir  bom.     Not  so  of 
these  purchases. 

So  it  is  in  the  case  of  entails,  whereof  the  statute  of 
Westminster  2.  gives  examples,  which  were  fee-simples 
conditional  at  the  common  law,  they  take  their  effect  by 
that  statute  in  cases  of  descent ;  but  where  they  are  not 
in  cases  of  descent,  but  the  limitation  is  immediately,  and 
by  way  of  purchase  to  the  heir  male  or  female  of  the 
body,  he  must  be  as  well  right  heir  as  male  or  female  of 
the  body,  that  shall  take,  for  this  is  clearly  out  of  the  let- 
ter and  intent  of  the  statute  of  Westminster.  The  cases  of 
37  H.  8.  B.  JSTosme  1.  and  40.     Sir  John  Huissey  made  a 
feofiment  in  fee  to  the  use  of  his  wife  for  life,  the  remain- 
der to  his  own  heirs  males  of  his  body,  the  rem.  to  his       [  32  ] 
right  heirs,  after  he  was  attainted  of  treason.     The  wife 
dies.  Sir  William  Huissey  prays  an  ouster  le  maifij  and 
Whorewood  the  King's  attorney  was  of  opinion  that  he 
should  have  it,  comparing  it  to  an  entail  in  descent,  and 
yet  granted  that  the  rem.  in  fee  failed  for  want  of  heir,  i  Co.  103.  a.  b. 
where  it  is  clear  by  contrary  opinions  there,  and  so  in 
Shellies   case   without   controversy,  that  the  fee-simple 
vested  in  Sir  John  Huissey,  and  so  was  by  him  forfeited, 
and  that  the  heir  male  of  the  body  failed  in  purchase,  and 
so  all  came  to  the  king. 

Aod  this  case  is  yet  more  clear,  for  here  the  heirs 
males  are  not  restrained  to  any  body,  which  might  have 
had  some  color  of  help  from  the  statute  of  Westminster. 
But  this  must  be  a  mere  fee-simple,  being  without  body. 

And  again,  if  it  had  been  to  the  heirs  males  of  the  body 
of  the  devisor,  (as  here  it  is  to  the  right  heirs  males  of  the 
name  of  the  devisor,)  it  could  not  have  served  this  brother, 
being  collateral,  as  it  might  have  served  an  issue  male  of 
himself,  if  this  devise  should  be  taken  in  nature  of  a  de- 
vise to  a  man  and  his  heirs  males,  in  which  the  body 
shall  be  understood,  as  I  will  show  you  after  in  a  case  of 
devise. 

12 
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[32  a]  And  to  the  third  point,  whether  this  shall  pass  by  dc- 

^-^^^-^'"^     vise,  we  must  pass  between  two  main  grounds,  but  so  as 

To  the  third  .  <rv  o  ' 

point.  we  ofTcnd  neither.     One,  that  the  devise  must  be  taken 

Co.*i*6.*b*'i7.a.  according  to  the  intent  of  the  party  devisor.     The  other, 
^.  5  Co.  68.  a.  ^jj^^  g^^ij  intent  must  be  so  expressed  in  the  will  written, 

that  it  may  be  certain  to  the  court,  and  not  against  law. 
2  Cr.  374.  5  Now  wc  are  in  case  of  names  and  nominations  of  per- 

^od!^.'^'^^^'  sons,  or  bodies  politic,  or  corporate,  that  may  take,  where- 
of there  are  divers  sorts ;  as  first  the  proper  names,  or  sur- 
names, wherein  notwithstanding  there  may  be  ambiguity, 
(as  if  I  devise  land  to  my  son  John,  having  two  of  that 
name,)  averment  who  was  meant,  shall  make  this  certain. 
There  are  also  more  nominations  or  descriptions,  as  by 
1  Inst.  3.  b.       some  dignity,  office,  or  the  like ;  as  to  devise  land  to  the 
Earl  of  Hertford,  the  Lord  Treasurer,  or  the  like;  and  this 
will  admit  a  description  made  good  by  reputation,  though 
not  by  truth ;  as  land  will  pass,  even  by  conveyance,  to 
one  by  the  name  of  son,  which  is  a  bastard,  or  by  the 
name  of  wife,  which  is  not  lawful,  if  they  be  so  reputed, 
Co.  L.  3.  a.  6    or  knowu  by  that  name.  27  E.  3.  85.  a.  b.     A  grant  by 
o.  ()j.  a.    .a.  ^^  abbot  without  any  other  name,  good.  10  H.  4.  6.     So 
one  may  take  by  the  name  of  son,  or  daughter,  if  he  be  so 
known,  although  there  were  no  marriage  between  the 
Mo.  104.  6  Co.  father  and  mother.   1  E.  3.   19.  39  E.  3.  24.     There  are 
L. 73.  R.'m!a.  names  or  designations,  that  have  an  equivocal  amphibo- 
a.^\p'66**io^*  ^^Sy  ^"  them,  as  piier  for  male  or  female ;  and  yet  if  it  be 
SS  b  ais*****  no  way  cleared  by  the  contrary,  it  will  prima  facte  be  ta- 
3Cr.  90.  Br.*    kcu  for  a  son.  IG  Eliz.  Dyer  337,  make  this  the  like  of  the 
77.  '      word  heir,  Feast  of  St  Michael,  by  preeminence,  of  the 

Archangel ;    I  grant,  that  if  a  devise  do  sufficiently  and 
certainly  show  the  intent  of  the  devisor  in  the  substance, 
though  the  circumstances  fail  or  be  defective,  I  care  not. 
I  devise  EcclesiiB  Sanct.  Andre€B  in  Holbourn,  21  R.  2.  F. 
Devise  27.     A  devise  unto  a  college  by  a  name  known, 
although  it  be  not  by  the  very  name  of  the  corporation, 
as  to  Trinity  College  in  Cambridge,  it  is  good.    The  case 
JRo-»J3.  Mo.  of  the  University  of  Oxford,  Co.  lib.   10.  57.     Note,  by 
Swinb.  109.       the  statute  1  Mar.  devises  to  spiritual  corporations  cna- 
7.*ilo.  636. '  '  bled.  M  8.  and  9  Eliz.  Dyer  265.     A  devise  to  my  son, 
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after  the  death  of  my  wife,  gives  an  estate  to  my  wife.       [32  6] 
13  H.  7.  17.  and  29  H.  8.  B.  Devise  48.  2  Cro.  75.  1  Roll.      ^^^^^-^ 
843,  428,  429.  Plowd.  Com.  521.  a.  Moore,  853.  Plo.  158.  Sand  186 
a.  414.  a. 

Ifj  since  the  statute,  a  man  devise  that  his  feoffees  shall 
convey  the  land  to  A.  and  his  heirs,  this  is  an  immediate 
devise  of  the  land.  29  H.  8.  B.  Devise  48.  Qnare,  if  the 
land  were  never  in  feofiment. 

If  I  devise  lands  to  one  and  his  heirs  males,  without  Co.  l.  27.  t. 
saying  of  his  body,  the  law  makes  it  an  entail  (by  the  ap-  257. 'cco.  I6  ' 
parent  intent)  to  him,  and  to  the  heirs  males  of  his  body ;    ' 
27  H.  8.  27.  by  Fitz.  and  Shelley,  clearly. 

Therefore  I  hold  the  book,  28  H.  6.  Fitz.  Devise  18.  £?  ^j:?^  * 

'  Plo.  414.  b. 

and  Babington's  opinion,  H.  6.  10.  13.  to  be  no  law; 
which  are  thus,  that  if  a  man  devise  land  to  J.  S.  and  his  [  ^^  ] 
heirs  males,  and  he  have  issue  a  daughter,  and  that  daugh- 
ter  have  issue  a  son,  that  son  shall  inherit  by  force  of  that 
devise  as  an  heir  male,  which  cannot  be  ;  for  it  is  opposi- 
tum  in  oljecto  to  say,  that  there  should  be  an  entail  to 
heirs  males  of  a  body,  (as  clearly  it  is,)  and  yet  that  an 
issue  by  a  female  should  inherit ;  for  that  were  to  make  it 
a  fee-simple,  and  where  shall  the  land  rest  in  the  mean 
time,  while  the  mother  lives,  and  before  the  son  is  born  ? 
and  what  warrant  is  there,  when  the  devisor  speaks  sensi- 
bly and  certainly,  to  enlarge  his  gift  for  ought  appeareth 
beyond  his  meaning,  which  is  as  great  an  injury  as  to 
abridge  his  meaning.  I  would  rather  grant,  that  if  a  man 
devise  land  to  J.  S.  for  life,  the  remainder  to  the  next  Co.  l.  25.  b. 
heir  male  of  J.  D.,  and  die  ;  J.  D.  having  issue  a  daughter, 
who  had  issue  a  son,  and  then  the  daughter  of  J.  D.  die, 
and  then  J.  D.  himself  die,  and  then  the  tenant  for  life 
die,  tliat  the  son  of  the  daughter  of  J.  D.  shall  have  the 
land. 

The  case  30  Ass.  47.  and  30  E.  3.  27.  where  one,  hav-  Ben;  106. 107. 

.  p       Co.  L.  10.  b.  6 

mg  two  sons  and  a  daughter,  devised  it  to  a  stranger  tor  Co.  I7a. 
life,  the  remainder  propinquioribus  de  sanguine  puer.  of 
the  devisor,  and  died,  his  sons  having  no  children,  but  his 
daughter  having  two  daughters,  and   it  is  holden   that 
neither  the  sons  nor  the  daughter  can  take,  for  they  are 
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[33  a]      puerij  and  not  de  sanguine  puerorum^  but  the  two  daugh- 

^^"v^^      ters  of  the  daughter  shall  take  for  their  lives,  and  if  there 

were  also  sons  of  sons  or  daughters,  they  should  all  take 

l>]r.S04.a.  Co.  together.  And  that  children  born  after  the  remainder 
vested,  (which  was  after  the  death  of  the  testator,)  should 
take  nothing,  and  that  the  nearest  of  degree  in  blood 
should  take,  and  the  worthiest  in  order  of  descent ;  for 
the  words  here  do  import  no  respect  of  dignity,  but 
of  proximity  of  blood.  But  a  devise  made  in  remainder 
to  a  corporation  where  there  is  no  such,  is  void,  though 
there  be  such  a  corporation  made  before  the  remainder 

2  Co.  61.  b.  10.  fall ;  otherwise,  if  the  corporation  be  begun,  but  no  head 

Co.  L.lei.^S*'  yet  chose  Aid  33.  9  H.  6.  23.  and  49  E.  3. 

2Co.6i.b.i>T.      ^^  '^y  I^^bl^-  ^  H.  7.  13.     If  I  devise  lands  in  remain- 

^'^'  der  to  the  heirs  of  J.  S.,  it  is  void  if  there  be  no  such  J. 

S.,  though  there  be  one,  and  heirs  of  him,  before  the  re- 
mainder fall.  19  H.  8.  8.  If  I  devise  land  to  the  abbot  of 
S.  Peter,  where  it  is  S.  Paul,  the  devise  is  void.     9  H.  6. 

Co.  L.  164.  t.  ^^*  11  H.  6.  12.  Farrington  and  Daylyes  case.  One 
seized  of  land  devised  it  to  A.  for  life,  the  remainder  unto 
B.  in  tail,  the  remainder  unto  the  next  heir  male  of  the 
devisor,  and  the  heirs  males  of  his  body.  The  devisor  dieth ; 
B.  dieth  without  issue ;  the  next  heir  of  the  devisor  was  a 
daughter.  The  clear  opinion  of  the  case  is,  that  the 
daughter  shall  have  the  land  by  way  of  reversion,  and 
though  she  have  a  son  after,  he  shall  not  take  away  the 
land.  Chapman's  case.  If  land  be  devised  to  a  stock,  or 
fiunily,  or  house,  it  shall  be  understood  of  the  heir  prin- 
cipal of  the  house  ;  (4.)  much  more  where  the  proper  word 

Co.  L.  73.  a.  of  heir  is  expressed ;  where  the  case  is  doubtful  the  law 
shall  prevail,  as  Mich.  15  and  IG  Eliz.  Dyer  326.     One 

5Co!'8.^af"  ^'  Huntly  having  land,  demiseth  the  same  for  years,  render- 
ing a  rent,  and  after  having  a  sop  and  a  daughter,  devis- 
eth  the  reversion  to  them,  and  to  the  heirs  of  their  bodies, 
and  for  default  of  issue  of  the  brother  and  sister,  the  re- 
mainder to  the  right  heirs  of  the  devisor ;  the  brother  dies 
without  issue  ;  the  sister  hath  issue  and  dies.  It  was  ad- 
judged that  the  moiety  of  the  reversion  and  rent  should 

(4)  See  5  M.  &  S.  126.  Doe  v.  {^nitb,  ace. 
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return  to  the  lieir  of  the  devisor.     Yet  the  implica^tion  may      [33  5] 
be  so  express,  that  it  shall  change  the  law,  as  Mich.  13     ^-^^v^w/ 
and  14  Eliz.  Dyer  303.     One  having  lands,  wills  that  a  5  co.  7.  b.  8. «. 
third  part  shall  go  to  his  eldest  son,  and  the  other  two  ^' 
parts  to  four  younger  sons,  and  the  heirs  males  of  their 
bodies.     And  if  a  child  be  born,  he  shall  be  heir,  and  if  s  Cr.  666. 
all  five  happen  to  die  without  issue  male  of  their  or  any  of 
their  bodies,   then  he  willed  that  the  other  two   parts 
should  revert  to  the  heirs  of  the  devisor.     All  the  sons  ^/*  "*"  ■'^^ 

■bow  me  a  cise 

but  one  die.     The  opinion  was,  that  the  survivor  had  an  ^  i«^»  wben- 

•1  •         11     t       /•  ■  1  •  111  °y  pwrebaae  by 

estate  tail  m  all  the  five  parts,  and  nothmg  should  revert  deyue  to  an 

beir  any  may 
as  yet.  take,  tbat  it 

And  Hill.  6  Eliz.  Dyer  220.    One  having  land,  part  in  (4  co*  4.^!*r^ 
fee  simple  and  part  in  fee  tail,  reciting  by  his  will  that  SSipiidn*^"" 
his  wife  was  dowable  of  the  third  part  of  all  his  lands, 
deviseth  unto  her  the  third  part  of  all  his  lands,  yet  she       [  34  ] 
shall  have  but  the  third  part  of  the  fee-simple.     But  if 
it  had  been,  I  give  unto  her  so  much  of  my  lands,  as  shall 
amount  unto  a  full  third  part  of  all  my  lands,  it  had  been 
otherwise ;  so  here,  I  grant,  that  though  this  devise  will  ^^pio^'^V 
carry  it  but  to  the  very  heir,  because  no  other  sense  ap- 
pears to  the  court,  yet  if  I  say  by  my  will,  I  make  J.  S. 
my  heir,  and  I  give  unto  my  said  heir  my  land,  and  indeed 
he  IS  not  so  much  as  of  my  blood ;  or  (as  it  is  here)  I  give 
to  my  heir  male,  which  is  my  brother  George  Counden ; 
or  if  a  man  have  a  house  or  land  in  Borough  English,  and 
buy  lands  lying  within  it,  and  then  by  his  will  gives  his 
new  purchased  lands  to  his  heir  of  his  house  and  land  in 
Borough  English,  for  the  more  commodious  use  of  it,  it 
will  be  otherwise;  for  here  is  luerea  factitius  or /actus,  not 
natus  or  kgUimus.     So  the  intent  is  certain,  and  not  ^^'^'  ^^' 
conjectural. 

And  that  is  the  reason  of  the  case  of  7  E.  6.  where  land 
is  devised  to  three  brethren  in  tail,  and  that  one  should 
be  heir  to  the  other,  this  makes  cross  remainders. 

Now  the  clause,  that  the  land  shall  be  to  the  heirs  we^or^i^^J"^^^^ 
males,  part  and  part  like,  makes  it  yet  more  repugnant  n*nt«^oid. 
and  insensible  ;  for  if  the  heir  be  preferred,  that  should 
be  an  entail,  and  then  none  can  part  with  him.     And  if 
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[34  a]      he  meant  that  all  that  were  males  of  the  name  and  pos- 

^^-^^^^^^     terity  should  take  together,  then  the  word  heir  is  wiped 

out,  and  then  the  sons  shall  take  equally  with  their  father ; 

like  the  case  of  30  Ass.  (before)  of  proocimioribua  de  san- 

isaiind.i86.n.  guinea  and  therefore  since  the  will  is  unsensible,  repug- 
nant in  itself,  and  of  no  certainty,  it  shall  be  void  in  law. 

Derby,  ^hen-       Lastly,  Ashcuhurst's  case  is  even  the  same,  judged  in 

tis.  the  Kings  Bench,  Term.  Sancti  Mich.  Anno  Jac.  Reg.  7. 

Rot.  115.  which  was  thus;  William  Beard,  seized  in  fee 
of  a  messuage  called  Beard-Hall  with  the  appurtenances 
in  Beard  in  Com.  Derby,  held  in  soccage,  having  issue 
three  daughters  Elizabeth,  Emme  and  Katharine,  devised 
the  same  after  his  decease  to  Emme  his  wife  for  term  of 
her  life,  and  after  her  decease  that  his  executors  should 
receive  the  profits  thereof,  until  the  full  sum  of  nine  hun- 
dred pounds  was  received,  for  the  preferment  of  his 
daughters  in  marriage  over  and  above  all  charges,  and 
ajfler  the  nine  hundred  pounds  levied,  the  said  messuage 
should  remain  to  his  right  heirs  males  forever.  And  if 
his  heirs  males  should  disturb'  his  executors  in  receiving 
the  profits,  that  then  their  estates  should  cease,  and  the 
land  should  be  divided  among  the  daughters  then  living, 
and  died.  One  William  Beard  was  found  his  heir  male ; 
Emme  his  wife  entered  and  died  ;  Elizabeth  his  daughter, 
after  his  decease,  married  Ralph  Ashenhurst  the  defend- 
ant, and  had  issue  Randolf  Ashenhurst.  And  Francis 
Curtis  the  plaintiff,  by  a  lease  from  William  Beard  the 
heir  male,  brought  his  action  of  ejectiane  firma  against 
Ralph  Ashenhurst,  whereupon  the  special  verdict  was 
found,  ut  supra,  and  concluded  that  if  William  Beard 
took  estate  by  the  will  in  remainder ;  then  pro  quer.^  other- 
wise pro  defend.  And  upon  argument  the  Judges  gave 
judgment  against  the  plaintiff. 

Judgment.  But  note,  that  upon  that  judgment  a  writ  of  error  was 

brought  in  the  Exchequer  Chamber  ;  and  this  judgment 
of  Counden's  being  thus  urged  to  maintain  the  other,  there 
was  much   labor  to  make  differences;  but  in   the  end, 

Ro.  1 R.  937.     Pasche  17  Jac.  the  judgment  was  affirmed.  (5.) 

(5)  See  5  B.  &  C.  4«.  Doe  v.  Perratt,  where  this  case  of  Ashenhurst 
is  cited  with  approbation  by  Bayley  J, 
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[35  a]      E.  4.  seemeth  to  make  a  doubt,  that  the  lessor  may  also 
^  .Y^^"?^  ^  occupy  with  him.     But  21  H.  6.  37.  Paston's  opinion  I 

Bnoflin.  l3«    3 

Leo.  22.  Ben],  allow,  that  if  One  license  me  to  sow  his  land,  that  is  no 
lease.     And  therefore  if  I  sow  the  land,  the  owner  shall 
reap  it.     Also  3  &  4.  Phil.  &  Mar.  Dyer.  150.  one  made 
a  lease  to  another  for  life,  et  promsum  esty  that  if  the  les- 
see die  within  sixty  years,  that  then  his  executors  and 
assigns  should  enjoy  the  land  in  his  right  for  so  many 
years    as  should  be  behind  of  the  sixty    from  the  date 
of  the  lease  ;  and  the  opinion  of  the  court  was,  that  it 
b.  1  Co'.  155.  a.  was  but  a  covenant.     But  here  is  a  certain  term  from  the 
ssh'tRo.W  beginning,  and  certain  rents  and  covenants  on  both  sides, 
848.  Mo.  480.   importing  present  possession  of  the  land,  and  the  cove- 
nant following  is  but  in  majorem  catttelam,  that  he  might 
require  better  assurance  by  fine  or  the  like,  or  collateral 
security.     And  the  word  convenit  in  this  case  sounds  not 
properly  in  covenant,  but  in  agreement.     And  so  1  E.  .6. 
1^^  uj.rn,  A^^  ^"^  ^'  3-  Broo.  Leases  60.  convenit  et  concessit  to  one 
iRo ^T^     ^^^^  ^^  should  have  my  land,  is  a  lease.     And  yet,  in  that 
case,  concessit  is  not  so  much  a  grant  as  an  agreement. 
To  the  second  point,  it  was  adjudged   no  breach  of 

CoYcnant  that  .        *  i       i        i  /^^  tt    m» 

the  leasee  shall  Covenant;  yet  It  was  agreed,  as  the  books  are,  20  U.  7. 
not^agaiMt^  12  &  46  E.  3.  5.  if  the  lessor  eject  his  lessee,  he  may 
"^nfuy^li^  have  an  action  of  covenant ;  and  12  H.  4.  3.  if  a  parson 
i2^Co  to\  ^^^^^  a  lease  for  years,  and  then  resign,  it  is  a  breach  of 
?.^^.^1:  **  «  covenant ;  but  the  law  shall  never  iudee  that  I  covenant 

Cr  El  214    2  j       o 

Cr*.  215.  against  the  wrongful  act  of  strangers,  except  my  cove- 

Yeiv.  139. 30,  nant  express  to  that  purpose  ;  for  the  law  itself  doth  de- 
178*.  Pot.  143.  ^nd  cvcry  man  against  wrong ;  and  therefore  26  H.  8.  3. 
Jones  3^^' 362.  ^^  ^  warrant  land  unto  you  expressly,  yet  I  shall  not  de- 
L^«*:*- „i  «    fend  against  tortious  entries.     But  Mich.   15  and  16  Eliz. 

Baand.  l7o.  o  *-* 

Co.  133.  b.  Br.  Dyer  328.  an  express  assumpsit,  that  the  lessee  shall  enjoy 
38.  48£.i.  2!  quiete  etpacifice  dbsq.  interruptione  cUicujus,  will  bind  me 
3  Leo.  44!  '  against  wrongs ;  and  Hill.  33  Eliz.  Wilson  and  Foster 
Cr!^5.*3Cro.  brought  an  action  of  covenant  against  Leonard  Mapes  in 
m  *i"ro1*^*  ^^^  King's  Bench,  and  the  case  was  thus,  that  Mapes  had 
2?'  Vf^A?*  leased  unto  them  the  parsonage  of  Brankester  for  a  year,- 

324.   Mo.  175.  t  1  •  1  •  1 

Co.  L.  384.  a.  and  Covenanted  to  save  them  harmless  concerning  the 
Jac.  380, 485,    premises,  and  the  profits  of  the  same  to  be  received  for 
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that  year  against  one  Blank,   parson  of  Brankcster,   and       [35  6] 
they  alleged  that  Blank  the  parson  had  ejected  them  with-     v^^^n/^^^^ 
in  the  year.     And  thoagh  that  were  taken  by  the  court  to  rRo.  ^Si.'^' 
be  a  wrongful  ejectment,  (for  though  he  were  parson,  yet  ^'*»*8h.  27, 127. 
there  might  be  many  ways  to  make  his  ejectment  wrong-     " 
fill,  and  the  worst  shall  be  taken  against  the  pleader,)  yet 
it  was  adjudged  that  the  covenant  was  broken,  for  two  rea- 
sons ;  one,   that  it  was  to  save  harmless  for  the  receipt  of 
the   profits;    the   other,   against  a  personal  certain  ;    both 
which  did  import  that  they  should  receive  no  harm  by  that 
parson  touching  the  profits.  (1) 

(1)  A  general  covenant  for  quiet  enjoyment  extends  only  to  entries  and 
intermptMHis  by  those  who  have  lawful  title,  but  not  by  wrong-doers.  6 
Mass.  246,  Ellis  v.  Welsh.  3  T.  R.  584,  Dudley  v.  FolUat.  2  Saund. 
178.  n.  (8.) 

An  instrument  purporting  to  be  but  an  agreement  for  a  lease  will 
sometimes  be  construed  as  amounting  to  a  lease  in  prastnti.  3  Johns. 
44,  llallett  v.  Wylie.  5  Johns.  74,  Thornton  v.  Payne.  10  Johns.  33H, 
Jackson  v.  Kiesselbrack, 
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[36] 


/>.  beinf^  authorized  by  //.  to  receive  a  debt  due  to  him  from  /J.,  was  further  au-  Tormino    S. 

thoritedby  R.  to  borrow  the  money  of  8.  to  whom  R.  gave  his  own  bond  for  tho  Hill,  anno  10 

amount.    Held  that  D.  waa  liable  in  an  action  of  accotoU  to  H.  for  the   money,  i*J^^*^8-  *^°^* 
as  his  receiver. 

Thomas   Harrington    brought    an   action    of  account 
against  John  Deane,   to  render  him  an   account  of  two  Browni.  i  R. 
hundred  pounds  of  money,   received  by  the  ^hand  of  Sir  coi^bCrough 
John   Rotheram,    knight,  &c.      The   defendant  pleaded  ^^^^^''f^!" 
that  he  was  never  his  receiver  of  any  such  sum  or  any  part  cc>p^-    By, 

•'  •'   *  whoso  hands, 

thereof,  by  the  hands  of  the  said  Sir  John  Rotheram.  and  to  whose 

The  jury  find  that  the  said  Sir  John  Rotheram  was  in-  a.  Pio.  92^'b. 
debted  unto  Harrington  in  two  hundred  pounds,  and  that  co.  l.  i72.a!* 
Harrington  willed  Deane  to  require  and  receive  the  money  v.*'Ml^r.^(«. 
of  Rotheram  for  him,  whereupon  Rotheram  prayed  Deane  it  was  adjudg- 

'  *  *       ■'  cd  in  this  case, 

to  borrow  two  hundred   pounds  for  him  of  anybody,  and  ^^-  ^»at  the 

*  11     defendant 

to  pay  it  over  from  him  unto  Harrington,  and  he  accord-  should  account 
ingly  borrowed  two  hundred  pounds  of  one  Mrs  Stanhope  money  receive 
for  Rotheram,  and  received  it  of  her  to  pay   over  unto  because  he  bad 

13 
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(20  a]  Harrington,  and  he  appointed  his  wife  accordingly  to  pay 

K^-\^-^^^  it  over  unto  Harrington,  and  Rotheram  gave  bond  to  Mrs 

tonfc^^^e  Stanhope  for  it.  And  if  upon  the  whole  matter,  d^.c.  And 

money  of  Sir  it  was  adjudged  una  voccy  that  the  action  was  well  brought, 

am,  and  Sir  and  that  the  verdict  did  maintain  it,  in  sort  as  it  was  laid ; 

was  bound  to  for  it  appears  plainly,  from  the  beginning  to  the  end  of 

**'  *  *  the  case,  that  Deane  the  defendant  was  made,  and  took 

upon  him  to  be  servant,  as  well  to  Harrington,  to  ask  and 

Commisaion  rcccivc  two  hundred  pounds,  as  to  Rotheram,  to  borrow, 

works  upon 

that,  that  was    where  he  could,  two  hundred  pounds,  and  that  not  only 
being.  to  the  intent,  to  pass  it  over  unto  Harrington,  but  with  an 

express  commission  to  pay  it  over  indeed.  Both  which 
commissions  he  did  accordingly  execute  in  all  the  parts ; 
so  that  though  it  appear  not  that  Mrs  Stanhope  lent  the 
money,  to  be  paid  over  unto  Harrington,  yet  it  is  found 
that  Deane  received  it,  as  lent  to  Rotheram,  whereby  it 
became  Rotheram's  money,  the  rather  when  he  had  given 
bond  for  it ;  and  that  the  same  receipt  was  to  pay  over 
unto  Harrington,  by  force  of  the  first  commission  re- 
ceived from  Rotheram,  and  the  intention  of  Deane  him- 
self. 

So  as  in  the  same  instant  it  became  first  Rotheram's 
money,  and  by  him,  as  it  was  delivered  over  unto  Deane,  to 
be  paid  unto  Harrington  for  his  debt,  (though  it  never 
came  to  Rotheram's  own  hand  actually.)  And  so  it  be- 
came Harrington's  money,  received  by  the  hands  of  Roth- 
eram, according  to  the  declaration. 

And  though  the  books  of  1  E.  5.  and  other  books  be, 

2^*164.'4n/'  that  if  A.  deliver  money  over  to  B.  to  deliver  and  pay  over 

B.  i33.a.   Dy,  ^^  q    thafin  this  case  B.  is  answerable  to  two  actions  of 

account,  conditionally,  as  the  books  are,  yet  as  this  case 

is,  Rotheram  could  never  have  had  an  action  of  account 

against  Deane  for  his  money,  because  he  had  put  himself 

Jac.  6w!*      ''  out  of  the  property  of  it,  by  appointing  Deane  to  pay  it 

over  unto  Harrington   for  his  debt,  and  Harrington .  had 

accepted  it,  and  made  it  his  satisfaction,  by  appointing 

Deane  to  receive  it  by  the  hands  of  Rotheram,  and  Deane 

had  received  it  to  that  intent,  and  in  execution  of  all 
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parts  of  that  agreement,  and  so  all  parties  were  bound      [36  5] 

by.it.  (1) 

(1)  Where  money  is  delivered  to  one  person  to  be  paid  over  to  anoth- 
er, the  ]atter  may  maintain  an  action  asainst  the  former  to  recover  the 
amount,  as  upon  an  implied  promise,  luthough  there  be  no  privity  be- 
tween the  parties.  17  Mass.  400,  Arnold  v.  Lyman.  Id.  575,  Hall  v. 
Marston.  Generally  he  for  whose  benefit  a  promise  is  made,  may  main- 
tain an  action  upon  it,  though  the  promise  was  made  to  another,  and  not 
to  him.-  Com.  Dig.  Action  upon  the  Case  upon  AtMumpsit,  £. 


Drurt  vs.  Kent.  ^  .      ^ 

Q.  Imped. 
Prohibition  of  waste  may  be  granted  on  surmise  of  the  plaintiff  in  a  quart  imptdit.  ^ffA.iw*\f.^  ^r 

Drurt  brought  a  quare  imped,  against  Kent  the  incum-  ^^  i!^^d. 
bent  and  others ;  and  upon   surmise  made  to  the  court,  cTo.^l'.^*'!!*^* 
that  Kent  did  fell  timber  upon  the  glebe,  arfd  upon  the  ^  ^'^\^\\ 
lands  of  copyholders,  holding  of  a  manor  parcel  of  the  ^'^'  **•,  2i 
rectory,  the  court  granted  a  prohibition.  81*3. 


Pine  vs.  Leicester.  Debt 

The  action  of  debt  for  the  arrearagea  of  a  rent-charge,  brought  by  the  executor  of  [37] 

Uie  grantee  against  the  assignee  of  the  grantor,  is  local. 

Hugh  Pine'  of  Lincoln's  Inn  brought  an  action  of  debt  as^esofrentis 

in  the  county  of against  the  Countess  of  Leices-  l!  let.  a.*  4*** 

ter,  and  declares  that  the  Earl  of  Leicester,  being  seized  y^in'Si.^e'g. 
in  fee  of  the  manor  of  Cleobury  in  the  county  of  Salop,  Latch.  197. 
granted  a  rent  charge  of  100  pounds  per  annum,  out  of 
the  manor  unto  one  Foster  and  his  wife  for  their  lives,  and 
then  lays  the  death  of  the  lord  of  Leicester,  and  how  the 
manor    came  to  my  lady,    and   then  the  Heath  of  Fos- 
ter and  his  wife  last.     And  now  he,  as  executor  to  Foster 
and  his  wife,  brought  this  action  for  arrearages  of  rent  in- 
curred in  their  life,  while  the  manor  was  in  the  hands  of 
the  lady  ;  and  this  action  being  laid  in  a  county,  where  it 
was  supposed  Pine  was  strong,  it  was  moved  to  be  laid 
in  a  more    indifferent  shire.       Whereupon  I  said,  that 
they    were  not  well   advised ;   for  this   kind   of    action  accord,  i  Cro 
of   debt    was   local,    and   must    needs    be    laid   where  iSiwJws. 


J 
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[37  a]      the  laYid  was,  because  the  lady  was  not  chargeable,  but  in 
*,^^N/-^w/     respect  of  the  possession  ;  whereupon  serjeant  Harris,-be- 
Cio.m^'   *    ^^S  "^^  ^^  counsel  in  this  case,  confessed  it  had  been  so 
adjudged  in  another  case.  (1) 

• 

(1)  Actioiis  for  the  recovery  of  rent  are  founded  either  on  privity  of 
contract  J  or  on  privity  of  estate 

Privity  of  contract  ia  that  relation  which  is  created  by  the  contract  it- 
self, between  the  contracting  parties,  and  their  personal  representatives 
respectively,  hud  which  subsists  forever. . 
*  Privity  of  estate  is  that  relation  which  subsists  between  the  tenant  in 

possession  of  the  term,  and  the  reversioner,  whether  they  were  the 
original  contracting  parties  or  their  assignees ;  and  this  relation  is  trans- 
ferred whenever  either  the  term  or  reversion  is  assigned. 

When  the  action  is  founded  on  privity  ofcontra4i^  it  is  transitory,  and 
the  venue  may  be  laid  in  any  county ;  but  when  it  is  founded  on  privity 
of  estate,  the  action  is  local,  and  the  venue  must  be  laid  in  the  county 
where  the  land  lies.  3  Ck).  22,  Walker's  case.  6  Mass.  331,  Lienow  v. 
Ellis. 

The  case  4||  the  text  was  brought  by  the  executor  of  the  grantee  of 
th%  rent-charge,  against  the  assignee  of  the  grantor.  By  the  rule,  there- 
fore, it  was  local,  being  founded  on  oivity  of  estate  only.  But  if  it  had 
been  against  the  grantor  himself,  tnou^  by  the  executor  or  personal 
representative  of  the  grantee,  it  would  have  been  transitory,  as  being 
founded  on  privity  of  contract. 

It  appears  therefore  that  the  action  of  debt  for  rent  is  sometimes  lo- 
cal and  sometimes  transitory.      When  it  is  brought  by  the  lessor  or  his 
personal  representative  against  the  lessee  or  his  personal  representative. 
It  is  founded  on  privity  of  contract  and  therefore  transitory.    It  may  be 
brought  in  England  though  the  land  lie  in  Ireland  or  Jamaica.  2  Stra. 
77(),  Patterson  v.  Scott    2  Salk.  651,  Way  v.  Yally.    6  Mod.  194.  S.  C. 
1  Chitty  275.    But  if  the  action  be  brought  against  the  executor  of  the 
lessee,  not  merely  in  his  representative  character,  but  to  charge  him  as 
assignee,  for  rent  accrued  in  his  own  time,  it  is  then  founded  on  the 
mere  privity  of  estate,  and  therefore  local.  1  Chitty  275.    So  if  the  lessee 
or  his  executor  assigns  the  term^  the  lessor,  in  case  he  nas  not  accepted 
the  assignee  as  tenant,  may  maintain  an  action  of  debt  against  the  les- 
see or  his  executor,  in  his  representative  character,  for  rent  accrued 
after  the  assignment,  and  such  action  being  founded  on  the  privity  of 
contract,  is  transitory.     But  if  the  lessor  has  accepted  of  the  assignee 
as  his  tenant,  by  receiving  payment  of  rent  of  him  or  otherwise,  he  can- 
not, afterwards,  maintain  such  action  against  the  lessor  or  his  executor, 
because  the  privity  ofcontract  is  thereby  destroyed,  as  well  as  the  privity 
of  estate,    Cro.  Jac.  334,  Marsh  v.  Brace.    3  Mod.  325,  Coghill  v.  Free- 
love.    1  Saund.  241.  n.  (5.)   3  Co.  22,  Walker's  case.    Cro.  Eliz.  715, 
Marrow  v.  Turpin. 

But  if  an  action  of  debt  for  rent  be  brought  by  or  against  the  assignee 
of  the  term  or  reversion,  it  is  then  founded  only  on  privity  of  estate  and 
the  venue  must  be  laid  in  the  county  where  the  land  lies.  1  Wils.  165, 
Thrale  v.  Cornwall.  2  Johns.  Cases  335,  N.  York  v.  Dawson.  And  it 
wiJl  make  no  difference  if  the  rent  reserved  is  payable  at  the  place 
where  the  venue  is  laid.  Cro.  Car.  183,  Bord  v.  Cudmore.  2  Salk.  651, 
Way  v.  Yally.    6  Mod.  194.  S.  C. 

The  action  of  assumpsit  or  debt  for  use  and  occupation  is  always 
founded  on  privity  of  contract  and  therefore  transitory.  6  East  347, 
King  V.  Prazer.  1  Taunt,  570,  KirUand  v.  Poinsett  2  Johns.  Cases  355, 
N.  York  V.  Dawson. 


102  Cumberland  vs.  Cumberland. 

[37  c]  foe.  should  have  come  from  the  place  where  the  particu* 

^-"^^v^^  lar  issue  did  arise,  yet  in  such  cases  as  this,  one  ven.  fac. 

114,836. 2  Cro'.  wa»  allowed  to  try  them  all,  for  avoiding  of  multiplicity  ; 

^;  ^^.  but  then  that  ven.fac.  must  arise  from  all  the  places,  from 

Mo. 
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1.  po«l 

.   1  Cra'^'  whenee  all  the  issues  do  arise,  and  from  no  more,  as  a  com- 


i26*b^*jc^  ^^^  ^^^'  ^^^'  ^^'  ^^^  '^^®  ought  to  be.  Now  here  the 
239.  *2RoU.     ven.fac.  offended  in  both  these  ;  for  the  ven.  fac.  did  not 

come  inter  alia  de  vicineta  castri  de  Burgeham^  for  a  castle 
"  will  bear  a  venue  but  frcnn  the  town  of  Burgeham,  as  if  it 

must  be  understood  to  be  in  the  town,  which  is  not  so, 
though  a  parish  church  shall  be  intended  within  the 
parish.  . 

The  other  fault  was,  that  the  ven.  fac.  was   awarded 
from  one  town  inter  alia^  from  whence  no  issue  did  arise, 
which  alil^  was  not  allowable ;  whereunto  the  plaintiff's 
counsel  gave  these  answers,  that  this  ven.  fac.  though  it 
were  but  one  in  facto^  yet  in  the  law  and  effect  it  was  as 
several,  and  then  it  might  be  void  and  avoided  for  one  is- 
sue, and  yet  stand  good  for*other  issues,  wherein  those 
F.  N»B.  21  F.  faults  were  not.     And  the  rather  as  this  case  was,  because 
Cr^mk'w.  6  ^hese  faults  of  the  ven.  fac.  were  concerning  these  issues 
BC^i^'sco  ^"'y*  ^^^^  ^^^^  found  for  the  defendant,  and  she  should 
^•.^C'ge-o  i  not  be  received  to  assign  foult  or  error  in  that  made  for 
her.      Whereunto  it  was  answered  by  the  court,  that  the 
ven.  fac.  being  one  indeed,  could  not  be  made  good  in 
part,  and  void  in  part,  and  especially  where  a  town  was 
added  to  the  ven.  facias,  which  could  not  be  applied  more 
to  one  issue,  than  to  another,  and  therefore  was  vicious  to 
all;  and  being  the  fault  of  the  court,  was  to  be  disallowed 
by  them  ex  officio,  though  the  defendant  said  nothing. 
[38 J  r^Y^^  other  fault  was,  that  the  assigning  of  waste  in  the 

Vanftnce  be-  •  •         i 

tween  the  writ  declaration  in  a  town  not  mentioned  in  the  writ,  was  a 
deciitfation.  \  Variance  from  the  original,  and  a  fault  incurable  to  the 
».*  Jwir*'  whole  writ,  and  the  fault  in  the  declaration  remains,  and 
^^  is  to  be  pleaded  in  the  abatement  of  the  writ ;  whereupon 

judgment  was  given  qd.  cassetur  bre.,  and  the  plaintiff  re- 
solved to  take  a  new  writ,  and  begin  again.  (1) 

(1)  AccordiDg  to  the  modem  practice,  a  plea  in  abatement  on  account 
of  a  variance  between  the  writ  and  declaration,  cannot  be  (beaded.    It 
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was  alwAjTs  necenaiy,  as  a  matter  of  form,  preparatory  to  pleading  such       1-33  ^i 
plea,  to  demand  oyer  of  the  writ,  as  the  fact  upon  which  it  was  founded       ^         -^ 
coaid  be  ascertained  only  by  examination  of  the  writ  itself.    But  both      ^  -^  ^-^ 
the  cooits  of  King's  Bench  and  Common  Pleas  have  established  m  rule 
that  oyer  shall  not  be  granted  of  the  original  writ   Douff.  215,  Boats  v. 
Edwards,  and  note  (a.^    The  indirect  effect  of  this  rule  has  been  to 
aMish  in  practice  all  pleas  in  abatement  founded  on  objections  of  this 
land,  in  raigland. 


Assumpcit. 


Cope  vs,  Lewtn. 


A  declaration  by  an  administrator  apon  a  promise  to  his  intestate  is  not  good  with- 
out Aprofert  of  the  letters  of  administration,  (t)    Stctu  if  it  be  for  a  wrong  done  fj^  12  Jac  Rot 
to  himself  as  administrator  *,  as  in  debt  for  an  escape  in  his  own  time.  (2)  17M.    Letters 

of  administra- 

CoPE  brought  an   (usumpsit  against  Lewyn,  and  de-  t»on  »joM>ro- 
clared  upon  a  promise  made  to  the  intestate,  and  then  lay-  R.  9.  Winch.' 
eth  the  death  of  the  intestate,  and  that  the  administration  a.'ioco.'94.b. 
of  his  goods  was  committed  to  him  by  the   bishop,  &'c.  cro.W.  ac- 
All  well,  saving  that  he  did  not  say,  that  he  produced  his  YdL*2oi*'  *p?i 
letters  of  administration  in  court.      Upon  issue  non  aa-  ^- ?•  * '^Z* 

*^  a.  149.  a.  8  Co. 

suw^sUj  it  was  found  for  the  plaintiff ;  and  upon  motion  of  88.  a.  9  Co.  24. 
Hutton  in  arrest  of  judgment,  the  court  was  of  opinion,  260. 26.  a.  *2 
that  the  plaintiff  could  not  have  judgment,  for  it  is  of  the  36O.' dy.'i35.' 
substance  of  the   action  that  he  be  a  sufficient  adminis-  gco^'^a! 
trator,  and  though  he  hath  pleaded  it  so,  yet  he  must  show  P^  ^*iv**33 
it  to  the  court,  that  it  may  appear  to  them  that  it  is  as  he  i^Y ^Ik^* 
hath  pleaded ;  as  upon  a  plea  upon  a  deed,  the  deed  must  sid.  98, 249.  5 
be  showed  in  court;    and  the  defendant  may  deny  the  cro.  360,36i, 
committing  of  the  adininistration,  notwithstanding  that  he  c^^[  ig  i^ar. 
hath  letters.  (1)     Yet  serjeant  Harris  produced  a  prece- I^^Pq^J^ 
dent  out  of  the  King's  Bench,  Trin.  12  Jac.   where  one  P^l^^®  n^LS* 

°  6.  17.  a.  9  H.6, 

Barret  brought  an  action  upon  the  case  against  one  Winch-  n  b-  ^  h.  6. 
combe,  sheriff  of  Oxfordshire,  and  declared,  that  where'as  b*.  Ap.272. 
upon  an  action  of  debt  brought  by  him  as  executor  to  one  292.' a.  285.  b.' 

P _  8  e!4.  7.  1  inst. 

(1)  The  omission  of  profert  of  letters  testamentary  or  letters  of  ad-  ^**-  *'    ^«c«" 
ministntion,  in  declarations  and  pleadings  by  executors  and  administra- 
tors, is  DOW  aided  by  Stat  4  Ann.  c.  16.  s.  1.  unless  the  other  party 
demur  specially  for  the  defect 

In  Musachusette,  executors  and  administrators  do  not  make  profert, 
in  pleading,  of  their  letters  testamentary  or  letters  of  administration,  and 
in  an  action  brought  by  them,  they  do  not  set  forth  where  or  by  what 
tuthority  such  letters  were  ^rranted.  11  Mass.  314,  Lansdon  v.  Potter. 
If  the  defendant  in  such  action  would  object  to  their  auuority,  it  must 
^Jbyj^^  in  bar,  or  abatement  ^Ib.   5  Mau.  &  Sel.  553,  TTiynne  v. 
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[38  6]       Lancelot  Barret  against  one  Long  the  defendant,  the  de- 

^"fT^^*^      fendant  had  him  in  custody  upon  a  capias  utlagatuniy  and 

tions  of  escape  suffered  him  to  escape,  notwithstanding   the   exception, 

Sie  VitomSnt  judgment  was  given  for  the  plaintiff.  (2)     But  that  differs 

from  the  former ;  for  the  escape  was  a  wrong  done  to  the 

executor  himself,  though  it  be  true  that  the  damages  to  be 

recovered  shall  be  assets  in  his  hands  ;  for  so  shall  they  be 

in  all  possessory  trespasses,  and  also  the  producing  of  his 

letters  in  his  first  action  is  somewhat. 

(2)  See  post  218,  Chester  v.  George.   272,  LancasteU  v.  Sidley.  n.  (1.) 


Court  of  wards. 

Ont  of  the  JoHN    Jon's    CasE. 

court  of  ward* 

came  this  caae  Repngnancy  in  office  found  makes  it  void, 

unto  us. 

ftepu*g^ancy  in  Upon  a  maudamus  after  the  death  of  John  Jon,  it  was 
?Sid^  ™^®"  **  found  that  die  obitus  sui  he  was  seized  in  dom.  suo  ut  de 
fcedo  of  the  manor,  called  Sutton's  manor  in  Barrow  ;  and 
that  he  being  so  seized,  postea,  scilicet  iO  Martii  42  Eliz. 
did  therefore  infeoff  one  Winchcombe  to  the  use  of  him- 
self for  life,  the  remainder  to Welcome  in   fee,  and 

then  concludes  quod  prad.  John  Jon  sic  de  omnibus  diet, 
pramissis  modo  et  forma  supradiciis  seisitus  existens  de 
tali  statu  suo  de  eisdem  obiit  sic  inde  seisitus  12  Martii  8 
Jac,  And  my  Lord  Chief  Baron  and  I  ruled  this  office  to 
be  void  for  the  repugnancy  of  the  finding  of  the  estate, 
whereof  he  (Tied  seized,  and  so  ordered  a  new  office  to  be 
found. 


Wards. 


Dawtry's  Case. 


A  melius  inquirendumf  and  the  office  taken  thereon  are  void^  if  it  does  not  show  the 
warrant  upon  which  the  former  office  was  taken. 
HtHus  itunur- 

end.  not  shew-       And  another  case  was  this.     An  office  was  found  by 
^e^firsToT*   commisioners  after  the  death  of  William  Dawtry  esquire, 


o 
fice. 


at  Chichester,  whereupon  a  melius  inquirend.  went  forth 
and  recited  but  thus,  Cum  per  quandam  inquisitioneCi, 
captam  Chichester  compertum  existit^  fyc. ;  and  doth  not 
say  that  it  was  either  by  commission  or  writ,  or  beforr 


r 

r 
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[40  a]      and  assets,  and  then  aliens  the  assets  against  his  issues, 
^-^^^^"^      yet  the  bar  stands,  which  should  not,  but   for  the  judg- 
ment. *  *  *  * 

[41]  I  lay  this  ground,  that  regularly  this  word  ^  pro^  or  '  in 

consideration '  doth  not  import  a  condition,  or  make  the 
grant  defeasible,  though  the  thing  taken  in  lieu  be  either 
taken  away  by  the  giver  wrongfully,  or  by  any  other  per- 
son upon  a  just  title,  so  as  the  thing  given  be  wholly  lost. 
And  therefore  if  I.  S.  give  W.  Acre  to  I.  N.  for  B.  Acre, 
and  so  e  conversOy  without  the  word  of  exchange,  it  will 
be  not  defeasible  ;  nay  more,  if  they  use  the  proper  word 
of  exchange,  and  that  be  executed,  a  wrongful  entry  of 
cither  party  will  do  no  hurt,  but  a  rightful  eviction  will. 
But  without  the  proper  word  of  exchange,  though  perhaps 
it  were  meant  in  the  nature  of  an  exchange,  it  will  not 
defeat., 

But  it  is  true  that  the  word  pro  in  some  cases  hath  the 

force  of  a  condition,  when  the  thing  granted  is  executory, 

and   the  consideration  of  a  grant  is  a  service  or  some 

other  like  thing,  for  which  there  is  no  remedy  but  the 

stopping  of  the  thing  granted ;  as  in  the  case  of  annuity 

granted  for  counsel,  or  for  doing  the  office  of  a  steward 

of  a  court ;  or  the  service  of  a  captain,  or  keeper  of  a 

fort.     Ughtred's  case,  Co.  7.  lib.     And  in  those  cases  the 

'     condition  is  not  precedent,  and  therefore  needs  not  to  be 

averred  performed,  when  the  annuity  is  demanded ;  and 

these  cases  are  within  the  reason  of  an  exchange,  where 

the  land  given  is  evicted,  for  here  the  failure  of  counsel 

or  service  is  a  kind  of  eviction  of  that,  that  is  to  be  done 

for  the  annuity,  inasmuch  as  he  hath  no  means  either  to 

exact  the  counsel  or  recompense  for  it,  but  to  stop  the 

annuity. 

Po^i9a   9E.      And  it  is  to  be  noted,  that  this  hath  so  far  the  force  of 

Covent.  22.       a  Condition,  that  it '  beins  denied  once,  it  doth  avoid  the 

b.   16  H.  7. 10.  annuity,  not  for  that  one  payment,  but  for  ever,  which  is 

to  be  noted  for  use,  after  in  the  principal  case.     5  H.  7. 

10.     I   covenant   with   I.  S.  to  give  him  ten  pounds  to 

Post.  106.         serve  me  a  year ;  in  his  action  for  his  money  he  must 

count  for  his  service  done,  and  it  seems,  though  he  had 
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[42  a]      this.     If  one  had  a  common  in  my  ground,  time  out  of 
^-^^^^'^^     mind,  and  hath  paid  me  for  it  hens  and  eggs,  yet  this 

don's  cose.  ^'t?       rf 

pio.Comm.  is  uot  entire,  that  he  need  declare  of  both  parts,  because 
it  is  no  condition,  and  consequently,  though  he  refuse  to 
pay  the  eggs,  that  he  should  hold  the  common.  But  if  it 
were  conditional,  as  in  the  case  of  Potwater,  there  paying, 
or  to  pay,  because  in  that  case  there  is  no  remedy,  as  in 
the  former,  by  distress,  will  be  taken  conditionally.  *  *  *  * 
[43]  Wheresoever  I  suffer  any  injury  joined  with  a  loss,  the  law 

shall  give  me  a  remedy  and  recompense  according  to  my  cer- 
tain or  uncertain  loss,  yea,  and  sometimes  where  the  thing 
is  not  in  being,  but  utterly  extinguished.     If  the  case  here 
were  that  he  should  have  yearly  two  deer  out  of  the  same 
park,  the  disparking  would  not  hurt,  for  he  should  have  the 
value  ever;  and  so  likewise  where  he  sets  not  out  his 
tithes,  nor  pays  not  the  modus;  for  nummus  est  m^c^,  as  it  is 
the  law  and  measure  of  all  things ;  for  no  man  ever  doubt- 
ed that  the  nonpayment  of  the  modus  restored  the  tithe 
in  kind,  though  it  be  alleged  of  form  that  he  was  ready. 
And  therefore,  if  a  man  have  common  of  estovess  in  my 
woods,  so  many  loads  by  the  year  certain,  or  else  uncer- 
tain, as  much  as  he  shall  spend  in  fires,  and  in  repairs  of 
his  house ;  if  I  stub  up  this  wood,  so  as  there  neither  is 
nor  will  be  any  wood  again,  yet  he  shall  have  an  assize 
from  year  to  year  of  his  common  of  estovers  :  whereof 
these  consequents  follow,   that   the   inheritance   of    the 
common  of  estovers  doth  remain,  notwithstanding  that 
there  are  no  estovers,  for  else  he  could  not  have  an  assise, 
wherein  he  must  declare  of  his  inheritance  or  freehold, 
at  least  by  grants  or  by  prescription.     Next  he  shall  re- 
cover a  seisin  of  those  estovers,  which  are  not  in  being, 
whereof  he  is  supposed  to  be  disseised,  and  also  damages, 
not  according  to  that  that  it  now  yields,  but  according  to 
that  value,  that  it  yielded  communibus  anniSy  though  it 
were  uncertain.     So  in  Marie's  case.  Coke  lib.  9.  fol.  111. 
If  any  man  feed  in  a  conunon  wrongfully,  every  commoner 
may  have  an  action  of  the  case  against  him ;  and  by  the 
same  reason,  if  the  lord  of  the  soil  plough  it  up,  or  make 
a  water  of  it,  every  freeholder  may  have  an  assize,  and 
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[45  a]       had  made  him  a  bill  of  forty  pounds  debt,  and  had  sealed 

v^^v^^^     and  delivered  the  same,  the  defendant  spake  these  slan- 

?  Apr^ef^  derous  words  of  him,  *that  he  had  showed  him  a  bill  of 

tih^caie^hrt**^  forty  pounds'  (Aieaning  that  bill)  *  unsealed,  and  after  show- 

^®^^!!?'^^^^  ed  it  him  sealed,  and  that  he  had  forired  the  said  seal  to 

■eal.  2  Cr.  430. 

Ant.'  8  a.'        the  said  writing.'    The  defendant,  by  inducement  of  other 
words,  traversed  these  words ;  and  it  was  found  for  the 
plaintiff,  and  yet  judgment  was  given  against  him,  for  the 
innuendo  was  of  no  use ;  for  since  the  words  were  only  a 
YeW.  21.   Ac-  writing,  which  is  utterly  uncertain,  an  innuendo  will  not 
^^^'  change  the  matter  of  the  words,  for  that  is  to  make  the 

words  otherwise,  than  they  were  by  an  innuendo.  (1) 

(1)  Vide  aaie,  Thomas  v.  Axworth,  p.  2/.  and  the  note  to  that  case. 


Out  of  the  Fleetwood  and  Aston's  Case. 

court  <^  wards 

cune  thii  case.  If  the  grantee  of  the  king's  debtor  conrey  the  landi  to  the  king,  who  recouTeys 

Chequer.  them  to  the  grantee,  qwBre  whether  the  landi  are  still  liable  for  the  king's  debt, 

by  the  course  of  the  Exchequer. 

The  R.  takes  SiR  WiLLiAM  FLEETWOOD,  late  receiver  there,  being  in- 
debtor,  and  dcbtcd  to  the  king  for  arrearages  of  his  receipts,  and 
again*  SJe'fand  being  scized  in  fee  of  the  manor  of  Cranford  Saint-John, 
is  freed.  8  Co.  auj  Crauford  le  Mote  in  Mid.  did  convey  the  same  to  Sir 

171.  a.  10  Co.  ^ 

66.  b.  7Co.«i.  Roger  Aston  in  fee,  and  he  conveyed  it  to  the  king,  his 

b.  11  Co.92.  b.  ,     .  ,  ,  1  1    •  •      /•  t 

pio.dsi.a.S6i.  heirs  and  successors,  and  presently  took  it  again  from  the 
Co.  90.  b.  12  king,  to  him  and  his  heirs,  reddendo  anniMtim  pro  manerio 
b.\w7eo.'  m!  *  Cranford  Saint-John  thirtyfour  shillings,  et  pro  Cran- 
^'  ^'  ford  le  Mote  twenty  shillings,  pro  omnibus  aliis  redditi- 

buSf  servitiiay  exactionibus  et  demandis  quibuscunque. 
And  after  Sir  William  Fleetwood  became  farther  indebt- 
ed upon  his  account  to  the  king.  The  question  hereupon 
made  by  master  attorney  of  the  wards  was,  whether  the 
said  manors  were  extendible,  and  liable  to  any  of  the 
pio.72.  a.  46    debt  aforesaid.     My  Lord  Coke  and  I  were  of  clear  opin- 

I**   ^  919.   Vk      1 1 

H.7.23:.  2Ro.  ion  that  they  were  not  chargeable;  for  the  land  itself 
27.  2  Cr.  436.    was  ncvcr  chargeable  for  itself,  but  in  respect  of  the  per- 
son who  was  debtor,  as  in  the  case  of  a  statute.     So  as 
when  the  king  takes  the  land,  the  debt  is  not  thereby  dis- 
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[46  a]      jSrst  essoined,  and  then  the  other,  with  an  idem  dies  always 
^"^■^^^     to  the  demandant,  tenant,  and  vouchee.      And  now  ovifi- 

▼oucheei.   Ro.    _  ^  •  .    .  i       • 

1. 825.  Winch,  deno  Posc.  which  was  the  last  day  of  the  essoin,  both  the 
vouchees  appeared,  and  at  the  same  day  my  Lord  Lisle 
tenant  cast  an  essoin,  both  for  himself  and  his  attorney. 
And  it  was  excepted  unto,  that  this  essoin  lay  not,  accord- 
*        ing  unto  the  book,  3  H.  7.  13.  which  being  spoken  to  at 
the  bar  twice  or  thrice  was  at  last  spoken  to  by  the  court, 
and  agreed,  vna  voce,  [by  myself.  Winch,  and  Nichols] 
that  the  essoin  did  lie.     For  first,  there  is  no  statute  that 
takes  away  the  essoin  in  this  case,  so  then  it  is  to  be 
judged  by  reason,  books,  and  precedents  of  court. 
Br.  71.  Now,  for  books,  that  of  22  H.  6.  is  directly  the  prinei- 

pal  case,  and  the  essoin  excepted  unto  there,  as  it  is  here ; 
and  it  was  allowed  clearly  by  the  court  with  this  reason, 
that  the  tenant  may  say  that  the  vouchee  is  not  the  same 
person,  and  may  have  divers  other  pleas  against  the 
vouchee ;  and  5  E.  3.  Essoin  54.  is  the  like,  where  the 
first  vouchee  was  essoined  after  an  essoin  of  his  vouchee. 
And  13  E.  9,  Essoin  6. 

Now  the  precedents  are  clear  and  common  to  the  same 
purpose,  and  a  roll  of  that  book  22  H.  6.  which  is  the 
very  case,  was  found  according  to  the  book,  between  Crulle 
and  Mansell,  Mich.  22.  H.  6.  in  the  essoin  roll.  And  so 
[47]  Hill.  34.  H.  6.,  between  Belgrave  and  Harding,  and  divers 
others ;  but  the  book  of  3  H.  7.  was  not  warranted  by  any 
roll,  for  I  caused  it  to  be  searched. 

Now  the  reason  of  the  case  is  this,  that  though  the  ten- 
ant had  an  essoin  before,  that  was  in  another  respect, 
that  is  to  say,  between  him  and  the  other  demandants. 
But  now  he  was  in  another  order  and  degree  of  plea  be- 
tween him  and  the  vouchee,  who  being  not  yet  entered 
into  the  warranty,  might,  as  before,  either  himself  vouch, 
or  the  tenant ;  but  if  he  were  once  actually  entered  into 
the  warranty,  then  he  could  be  no  more  essoined,  nor  the 
tenant,  who  had  now  done  with  the  vouchee,  and  was  also 
out  of  pleading  against  the  demandants,  because  his  plea 
was  put  into  the  mouth  of  the  vouchee. 
cH^.!^  ^  ^»^  therefore  the  book  29  E.  3.  48.  Simkin  Simons' 
case,  it  was  resolved  that  the  vouchee  and  tenant  may 


114  Keble  vs.  Osbaston. 

[49  a]  The  plaintifT  replieth,  that  William  Keble  died  intestate, 
^-'^^v^^^  and  that  after  his  death,  and  before  the  administration 
aforesaid  granted,  divers  goods  of  his  (and  names  them 
particularly)  to  the  value  of  this  debt,  came  to  the  hands 
of  this  defendant,  which  goods  the  defendant,  as  executor 
to  the  said  Keble,  administravit  sen  aliter  ad  usum  auwn 
1  Cr.  7.  proprium  dispoauit  et  convertU  ;  et  koc^  fyc.     Whereupon 

issue  was  taken  and  found  it  against  the  defendant  in  the 
disjunctive  as  aforesaid,  and  it  was  adjudged  for  the  plain- 
tiff; for  the  point  in  issue  is  directly  found,  and  so  it  is 
within  the  statute  of  jeofaileSj  and  the  issue  also  is  not 
improper,  for  though  the  verdict  be  true,  if  either  he  did 
administer,  or  otherwise  convert  it  to  his  use,  yet  both 
must  be  as  executor,  for  so  is  the  pleading  and  the  ver- 
dict, and  then  it  is  but  the  same  thing  spoken  two  ways, 
one  according  to  the  proper  style  of  law,  the  other  ac- 
Br.  Rxecator  cordiug  to  common  speech  ;  and  therefore  if  issue  had 
cution.  been  taken  only  that  he  had  converted  the  goods  to  his 

wrongMidufen  ^^u  usc,  perhaps  it  would  have  been  good  enough,  espe- 
t^'Sii^^s^Co"  c*^"y  *^  '^  were  added  as  executor,  as  here  it  is.  And 
??•  2;.^:1*        since  there  was  an  execution  in  wrong  before  the  admin- 

Cr.  El.  10S;505,  ® 

665.  icro.88.  istratipn  granted,  the  plaintiff  had  cause  of  action  vested 
in  him,  which  shall  not  be  taken  away  by  the  administra- 
tion granted  after,  though  it  be  before  the  action  brought, 
the  rather  because  those  goods  taken  away  by  wrong  be- 
fore the  administration  shall  not  be  assets  in  the  hands  of 
the  administrator  till  they  be  recovered,  or  damages  for 
them.  (1) 

(1^  A  stranger  who,  without  lawful  authority,  intermeddles  with  the 
gooas  and  effects  of  tiie  deceased,  or  otherwise  takes  upon  himself  to 
act  as  administrator,  becomes  thereby  an  executor  de  son  tort.  But  acts 
of  necessity  or  humanity,  such  as  locking  up  the  goods,  burying  the 
corpse  of  the  deceased  and  the  like,  are  not  such  an  intermeddling  as 
wilt  charge  a  man  as  such  executor.  Djrer  166,  Stokes  v.  Porter.  2  Bl. 
Com.  507.  See  also,  as  to  what  acts  will  constitute  a  man  executor  de 
son  tort,  Bac.  Abr.  tit.  Executors  and  Administraton^,  B.  3. 1.  2  SeL  N. 
P.  579.  1  £sp.  Rep.  335,  Femmings  v.  Jarrat.  Peake's  Cases  86,  Hall 
V.  Elliot  A  person  cannot  be  charged  as  executor  de  son  tori,  while  he 
acts  under  a  power  of  attorney  male  to  him  by  one  of  several  execu- 
tors, who  alone  proved  the  wiU ;  but  if  he  continues  to  act  afler  the 
death  of  such  executor,  he  may  be  so  charged  though  he  was  himself 
named  as  one  of  the  executors,  and  acts  under  the  s^vice  of  the  other 
executor  who  had  not  proved  the  will.  4  Mau.  <&  Sel.  175,  Cottle  v. 
Aldhch.    If  administration  be  first  granted  and  then  another  take  the 
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[49  c]  S^  ui  Massachusetts,  in  an  action  of  assumpsit  against  the  defendant 

as  executrix,  she  pleaded  plene  tidministravit  according  to  the  statute  for 
the  settlement,  &.c.  of  insolvent  estates.  The  plaintSf  replied  Uiat  the 
defendant  was  executrix  de  son  tort,  and  took  administration  afler  the 
commencement  of  the  action,  and  upon  demurrer  the  replication  was 
adjudged  had.  15  Mass.  S25  in  note,  Andrews  v.  Gallison.  And  even 
upon  a  sci./ac,  to  have  execution  of  a  judgment  recovered  against  an 
executor  de  son  tortf  it  is  held  to  be  a  good  bar,  that  the  defendant  ob- 
tained administration  before  the  suing  out  of  the  sci./ac. — that  the  es- 
tate is  insolvent, — and  that  distribution  has  been  decreed  by  the  Probate 
Court     15  Mass.  322,  Shillaber  v.  Wyman. 

2d.  The  liahUitu  of  an  executor  de  son  tort  to  the  rightful  administrator. 

The  executor  de  son  tort  is  liable  to  the  rightful  administrator  for  the 
full  value  of  all  the  effects  of  the  deceased  which  have  come  to  his 
hands,  or  with  which  he  has  mtermeddled.  In  an  action  against  him 
therefore,  by  the  rightful  administrator,  he  cannot  plead  a  retainer  for  a 
debt  due  to  himself,  or  payment  of  debts  to  the  value,  or  that  he  has 

given  the  effects  to  a  creditor  in  satisfaction  of  the  intestate's  debts ; 
ecause  no  man  ought  to  intrude  himself  into  the  office  of  another,  and 
if  it  were  permitted  to  every  man  to  be  his  own  carver  in  such  cases,  it 
would  occasion  endless  strife  and  confusion,  and  would  in  effect  be  al- 
lowing him  to  take  advantage  of  his  own  wrong.  He  mav,  however, 
under  the  general  issue,  prove  payments  of  the  deceased's  debts  in  due 
course  of  administration,  but  not  a  retainer  for  his  own  debt,  by  way  of 
mitigation  of  damages.  Bac.  Abr.  tit.  Executors  and  Administrators,  B. 
a  2.  Bui.  N,  P.  48.  2  T.  R.  100,  Padget  v.  Priest  4  East  441,  Mount- 
ford  v.  Gibson;  and  such  payments  will  be  allowed  unless  perhaps 
upon  a  deficiency  of  assets,  wherebv  the  rightful  administrator  mav  be 
prevented  from  satisfying  his  own  debt  2  Bla.  Com.  508.  But  where 
a  man  took  out  letters  of  administration  under  a  will  by  which  he  was 
appointed  executor ;  and  ajhr  notice  of  a  subsequent  will  sold  the  ^oods 
of  the  testator;  it  was  held  that  the  rightful  executor,  in  an  action  of 
trover,  was  entitled  to  recover  the  full  value  of  the  goods  sold,  and  that 
the  defendant  was  not  entitled  to  show,  in  mitigation  of  damages,  that 
he  had  administered  the  assets  to  that  amount  5  Bam.  &  Aid.  744, 
WooUey  v.  Clark. 

As  creditors  are  entitled  by  law  to  enfofce  the  payment  of  their  debts 
against  an  executor  de  son  tort ;  and  as  any  intermeddling  with  the  in- 
testate's effects  is  sufficient  to  constitute  a  person  such  executor,  it  fol- 
lows as  a  general  rule  that  payments  made  by  an  executor  de  son  tort 
are  valid,  and  that  the  lawful  administrator  cannot  recover  back  from 
such  creditor  the  money  or  effects  so  paid.  If  an  executor  de  son  tort 
does  lawful  acts  with  the  goods,  as  the  paying  of  debts  in  their  degrees, 
it  will  alter  the  property  against  the  lawful  administrator.  Per  Holt 
C.  J.  12  Mod.  471.  But  this  is  to  be  understood  only  of  payments  made 
in  due  course  of  administration,  and  not  of  a  single  act  of  a  stranger  hi 
taking  the  goods  of  the  intestate  and  delivering  them  to  a  creditor  for  the 
sole  purpose  of  satisfying  the  debt  Though  such  single  act  might  make 
such  stranger  liable  to  other  creditors  as  executor  de  son  tort,  yet  the 
property  so  delivered  would  not  be  thereby  changed  as  against  the 
rightful  administrator.  Thus  a  creditor  of  an  intestate  who  received 
the  intestate's  goods  after  his  death  from  his  widow,  in  payioent  of  his 
debt,  cannot  protect  his  possession,  in  an  action  of  trover  by  the  lawful 
administrator,  upon  the  ground  that  the  delivery  was  made  by  one  who 
had,  by  such  intermeddling,  made  herself  executrix  de  son  tort ;  no  fact 
appearing  to  show  that  she  acted  in  this  respect  in  the  character  of  an 
executrix,  except  the  single  act  of  wrong  complained  of  in  which  the 
defendant  participated.    4  East  441,  Mountford  v.  Gibson, 
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[49  e\  For  though,  as  Baspole's  case  says,  an  award  may  be 

^^^'^^-'      made  by  parts,  the  submission  being  by  word,  and  though 

s«md.66.'       it  be  upon  bond   in  the  common  form  for  all  causes,  so  as 

the  same  award  &c.,  it  shall  not  be  extended  further  than 

causes  made  known  to  the  wardsman,  yet  it  must  in  that 

case  end  all  controversies  appearing  to  the  court,  (2)  or 

that  80  much  money  shall  be  paid  of  one  side  and  nothing  awarded  of 

the  other  side,  is  good ;  12  Mod.  234, v.  Palmer ;  though  it  does 

not  express  that  it  was  made  ^yp^r  pramissiB.  Com.  Rep.  ^8,  Thorn- 
linson  v.  Arriskin.  4  Day  422,  Gaylord  v.  Gaylord.  2  Johns.  57, 
M'Kinstry  y.  Solomons.  16  Mass.  396,  Buckland  v.  Conway.  It  appears, 
therefore,  that  the  objections  stated  to  the  award  pleaded  in  the  case  in 
the  text,  would  not,  at  the  present  day,  be  sustained.  See  also  1  Saund. 
327.  n.  (2). 

(2)  But  an  award  need  not,  in  terms,  be  coextensive  with  the  submis- 
non.  Therefore  upon  a  submission  of  all  matters  in  difference,  an  award 
that  one  party  shall  pay  a  certain  sum  to  the  other  on  a  certain  specified 
account,  without  noticmg  any  other  matters ;  or  upon  a  submission  of  all 
matters  ita  quodJUxt  de  prcemxasiB  &c.  an  award  dt  pntmissts  of  a  single 
matter,  is  good ;  for  no  other  matters  in  difference  shall  be  intended  un- 
less they  be  shown.  8  East  445,  Ingram  v.  Milnes.  1  Bur.  274,  Hawkins 
V.  Colclough.  But  upon  a  submission  of  all  controversies,  and  also  of  two 
distinct  matters  of  difierence,  if  the  arbitrators  omit  one  of  such  distinct 
matters,  it  vitiates  the  whole  award.    7  East  81,  Randall  v.  Randall. 

In  8  Co.  97,  Baspole's  case,  and  Cro.  Ja.  354,  Ormelade  v.  Coke,  it  was 
held  Uiat  if  a  submission  be  of  divers  things  in  special,  tla  quod  fiat  dt 
pramissis,  &c.  an  award  for  part  is  void,  but  if  the  submission  was  with- 
out such  conclusion,  an  awara  for  part  would  be  good ;  but  this  distinction 
is  now  disregarded,  and  if,  in  fact,  other  causes  of  action  in  being  were 
made  known  to  the  arbitrator,  then  such  award  would  be  bad,  as  well 
where  the  submission  is  conditional  with  an  ita  qvod^  as  where  it  is  abso- 
lute.    1  Saund.  33.  n.  (1). 

A  submission  of  a  controversy  to  arbitration  by  an  agreement  in  pais, 
may  be  revoked  by  either  party,  at  any  time  before  award  made,  but 
such  a  revocation  is  a  breach  of  the  agreement  for  which  an  action  will 
lie.  If  the  submission  be  by  an  instrument  under  seal,  the  revocation 
must  be  by  an  act  of  as  high  a  nature  ;  but  a  parol  agreement  of  submis- 
sion may  be  revoked  by  parol.  The  marriage  of  a.  feme  sole,  after  enter- 
ing into  a  covenant  of  submission  to  arbitration  and  award  made,  i9,ipso 
facto,  a  revocation  of  such  submission  and  a. breach  of  the  covenant  for 
which  an  action  may  be  maintained  against  the  husband  and  wife.  8 
Co.  80,  Vinyor's  case.  8  Johns.  125,  Van  Antwerp  v.  Stewart  16 
Johns.  205,  Allen  v.  Watson.  4  B.  &  C.  103,  Warburton  v.  Storr.  5 
East  256,  Chamly  v.  Winstanley.  5  B.  &  A.  507,  Marsh  v.  Bulteel. 
5  Taunt  452,  Kin^  v.  Joseph.  If  the  arbitrators,  alter  revocation,  pro- 
ceed to  make  their  award,  Uie  plaintiff  cannot  recover  upon  a  breach 
assigned  that  the  defendant  did  not  pay  the  sum  awarded,  but  roust 
assign  the  breach  in  the  revocation.  March  v.  Butteel,  vb,  sup.  The 
measure  of  damages  in  such  cases  is  the  actual  damages  sustained ; 
Allen  V.  Watson,  u6.  sup, ;  or  the  sum  which  the  plaintiff  would  have 
received  if  the  defendant  had  not  so  revoked.  1  Car.  &  Payne,  651j 
Brown  v.  Tanner. 

.  In  Massachusetts  there  are  two  modes  of  submission  to  arbitration, 
besides  those  authorized  by  the  common  law ;  the  one  ^y  entering  into 
a  rule  for  that  purpose  before  a  justice  of  the  peace  aGCording  to  the 
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[60  a] 
v^-v^M^/  Inche  t^^.  Roll. 

A  melhu  inquirendum,  at  common  law,  is  to  supply  a  defect  or  uncertainty  in  a 
former  office  found. 

Jenk.  Cent.  OuT  of  the  Court  of  Wards  came  this  cause  between 

*^*  the  attorney  curia  wardorum  at  the  relation  of  William 

Inche,   committee  of  William  French   the   king's   ward, 
plaintiff,  and  Andrew  Roll  defendant. 

Upon  a  diem  clausit  extremum,  after  the  death  of  John 
French,  father  of  the  ward,  it  was  found  that  he  held  one 
messuage  and  twenty  acres  of  land  in  Kettisham  in  Corn- 
wall of  the  same  defendant  in  knight's  service,  and  that 
the  said  John  French  did  likewise  hold  one  messuage  and 
eight  acres  of  land  in  Wharpstone  in  Cornwall  of  the  late 
Queen  Elizabeth,  as  of  her  manor  of  Entergen  in  Corn- 
wall by  fealty,  and  three  shilling  rent  per  annumy  et  per 
qyuB  alia  servitia  juratorea  ignorant, 
wMf*at  Ae"'        Afterward  a  melius  inquirend.  was  awarded  upon  sup- 
h2°SS*-**1d"  P^^^^  ^^^^  ^^^  ^^^^   ^^^  holden  of  the  king  by  knight's 
to  the  first       servicc  ;  upon  which  tnelitts  inquirend,  it  was  found  that  he 
'  held  the  said  messuage  and  eight  acres  of  land  in  Wharp- 
stone of  the  queen,  by  knight's  service.     The  question  is, 
whether  the  lands  are  holden  of  the  king  by  knight's  ser- 
vice in  capite  or  not.     It  was  said  for  the  king,  that  an 
original  office  found,  as  this  office  is,  upon  the  melius  in- 
quirend. would  have  made  a  tenure  in  chief.     And  it  was 
also  said,  that  Trin.  12  Eliz.  Dyer   292.  it  was  resolved, 
that  where  an  office  was  found  that  lands  were   held  de 
domina  regina,  sed  per  qua  servitia  juratores  ignorant , 
and  thereupon  a  melius  inquirend.  was  awarded,  whereby 
Co.  L.  77.  b.     the  tenure  was  found  to  be  of  a  subject,  that  now  the 
first  office  was  void,  and  the  melius  inquirend.  was  in  the 
nature  of  the  first  writ  of  diem  clausit  extremum. 

But  it  was  now  resolved  by  Uobart  and  Tanfield,  (Coke 
being  absent,)  that  in  this  case,  the  tenure  by  knight's  ser- 
vice of  the  queen,  found  by  the  melius  inquirend.  shall 
be  taken  to  be  found  of  the  manor  of  Entergen ;  whereof 
the  reason  is,  that  the  melius  inquirend.  is  in  his  own  na- 


122  Merifiei^d's  Case.      Freak  M.  BihdfoIW. 

[51a]  (1)  The  doctrine  of  this  case  is  uniformly  recognized  in  the  cases  in 

v^..^^^^^      which  similar  questions  have  arisen,  and  the  general  rule  deducible  from 

Ro.  1.  R.  286.    ^^™  ^  perfectly  well  settled.    When  the  contingency  upon  which  a 

1  Cr.  133, 51 1.    contract  is  to  be  performed,  or  the  matter  alleged  in  pleading,  is  to  be 

Cr.  Jac.  432,      Considered  as  lying  more  properly  in  the  knowledge  of  the  party  plead- 

288.  Ow.  108.    ing  than  of  the  other,  there  ought  to  be  an  averment  that  the  other  party 

hiS  notice  thereof;  but  where  the  matter  does  not  lie  more  properly  ix> 

the  knowledge  of  the  party  pleading  than  of  the  other,  notice  need  not 

be  averred.    1  Chitty  319.  Com.  Dig.  tit.  Pleader  C.  73.  C.  75. 2  Saund. 

62  a.  n.  (4.)    10  Mass.  138,  Lent  &  al.  v.  Padelford.    The  omission  of 

an  averment  of  notice,  when  necessary,  will  be  fatal  on  demurrer  or 

judgmentby  default,  but  may  be  aided,  in  some  cases,  after  verdict. 

1  ChiUy  322.  17  Mass.  235,  Colt  v.  Root.    See  also,  as  to  this  matter,i  I 

Day  1^,  Spencer  v.  Overton,  and  note  (cY.    1  Chitty  402,  and  the  cases 

there  cited  by  the  American  editor,  note  (1),  and  1  ^und,  228.  n.  (1.) 


Merifield's  Case* 

Of  advancement  to  the  wife  of  the  husband's  lands  within  the  Stat.  32.  II.  ?. 

Curia  Wardo-  Edward  See  sold  the  manof  of  Buckland  in  Kent,  be- 
advanced  with-  ing  holden  in  chief  to  Thomas  Merifield  iind  Dorothy  his 
Co.  126.  b.*  wife,  and  to  th^  heirs  of  the  said  Thomas  to  the  same  use, 
then  Thomas  and  Dorothy  levied  a  fine  of  the  said  manor 
to  A.  and  B.  to  the  use  of  them  during  their  lives,  the  re- 
mainder to  the  use  of  Thomas  in  tail,  the  remainder  to  the 
use  of  a  stranger  in  tail ;  Thomas  died.  It  was  resolved 
by  Hobart  and  Tanfield,  that  Dorothy  was  not  to  sue  liv- 
ery of  any  part  of  the  land,  for  it  was  no  advancement  to 
her  from  her  husband  of  his  lands  within  the  statue. 


Freak  vs.  Bindford. 

A  writ  of  formedott  in  remainder,  varying  from  the  register  in  some  particular  ex- 
pressions, but  containing  words  equivalent,  is  good. 

Co.  B.  Devon.  JoHN  Freak  and  Mabel  his  wife  brought  diformedon  in 
HiU.  n  Jac.  remainder  against  Edward  Bindford  of  three  messuages 
brief  wying  ^^'  ^^  Alfrington,  which  Roger  Linsey  did  give  to  Eliza- 
from  the  re^is-  {jg^h  Coxton  and  the  heirs  of  her  body,  the  remainder  to 

ter,  but  equwa^  ^  ' 

\*^'  John  Pising  and  his  heirs  ;  ei  qike  post  mortem  pradic- 

torum  Eliz.  et  Johan.  Pising  prafat.  Johanni  Freak  et 

0  Co.  88.  Mabel  fit.  et  luBred,  Robert  Pising  gen.  fratris  et  Juered. 

Hugonis  Pising  gen,  fit  et  lueredis  prad.  Johan.  Pising 
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remanere  debet  performam  donatumis  pmd.  eo  quod  prad,      [^  1  6] 
Eliz.  obiit  sine  hared,  de  corpore  suo  exeuntey  fyc.      The      ^-^^v^*-^ 
tenant  pleaded  in  abatement  of  the  writ,  that  the  de-  sco.ss.a. 
mandant  should,  by  the  form  of  the  register,  have  supposed  ^®-  ^-  ^^*  *• 
that  the  messuages  (fee.  post  mortem  prad,  Eliz.  et  Johan. 
Pising  prafat.  Johanni  Freak  et  Mabel  ut  consanguin. 
et  hared.  pr<ed\ct.  Joh,  Pising  remanere  d^et  performam 
donaiionis  pr€ed.y  which  conclusion  he  hath  not  made. 
And  it  was  said  that  the  writs  of  formedon  in  remainder 
to  the  register,  fo.  263,  244  and  246  were  all  so  conclud- 
ed.    And  of  that  opinion  was  Justice  Warberton,  but  my- 
self and  Winch  and  Nichols  held  the  writ  good  enough, 
in  as  much  as  it  appears  to  the  court,  by  the  pedigree  as 
it  is  set  down,  that  she  is  and  needs  must  be  cousin  and 
heir  unto  John  Pising,  so  as  it  is  but  palma  pro  pugnOj 
the  same  thing  more  largely  spoken,  and  the  form  of  the 
register  may  bear  such  an  alteration ;  and  therefore  5  E. 
3.  35.  and  7  E.  3.  47,  48.  cited  in  the  register. 

Formedon  in  remainder  upon  an  estate  tail  limited  to 
P.  and  K.,  the  remainder  to  F.  in  fee,  et  qme  post  mortem 
P.  and  K.  to  T.  son  and  heir  of  F.  ought  to  remain  ;  and 
the  writ  was  adjudged  good  without  laying  expressly  the 
death  of  F.,  though  it  were  urged  that  the  form  of  the 
register  was  so,  because  the  laying  of  T.  to  be  heir  of  F, 
doth  import  as  much* 

And  11  H.  6.  20.  in  formedon  in  descender  the  demand-  ®  ^'''  ^'  ^' 
ant  made  himself  heir  unto  every  one  that  had  been  ip-        1-52] 
heritable  to  the  entail,  though  by  the  register  he  should 
make  himself  heir  only  unto  them  that  were  seized  by  ®  ^^-  ^*  **• 
force  of  the  entail,  but  yet  the  writ  was  holden  good ;  for 
now  we  must  needs  be  heir  to  all,  that  was  seized,  but  he 
must  not  fail  to  make  himself  heir  to  all  that  were  seized. 
And  2  H.  6.  11.  an  action  of  waste  was  brought,  and  the 
writ  was  vastum  in  domibus  et  hominibus,  and  allowed 
good,  though  it  wanted  the  word  exilium,  which  is  the 
word  of  the  register,  and  proper.  (1) 

(1)  So  by  statutes  in  Massachusetts,  in  several  cases  the  outlines  of 
the  rorms  of  writs  are  prescribed.  Where  the  legal  remedy  sought  by 
the  pUuntiiflr  fqay  be  obtained  by  a  writ  conforming  to  these  outlines,  ho 
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[52  d]  must  sue  out  such  writ ;  and  if  the  writ  he  shall  sue,  materially  vary  from 
these  outlines,  the  court  may,  ex  officio,  abate  it,  or  it  may  be  abated  by 
plea,  but  it  is  no  ground  of  demurrer ;  and  when  the  plaintiff  cannot  ob- 
tain the  remedy  he  is  entitled  to  by  any  writ  confomung,  in  its  outlines, 
to  those  prescribed  by  statute,  it  has  been  tlic  ancient  and  common  prac- 
tice of  the  court  to  grant  him  a  writ,  by  which  he  may  obtain  his  rem- 
edy. 3  Mass.  193,  Cook  v.  Gibbs.  It  is  obvious  that  the  forms,  contain- 
ed in  the  several  statutes  for  regulating  civil  processes,  were  not  intend- 
ed to  be  followed  verbatim  et  lUeratim.  11  Mass.  276,  Wood  v.  Ross. 
See  also  14  Mass.  157,  Dunning  v.  Owen.  1  Pick.  389,  Badlam  v. 
Tucker. 
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If  a  verdict  begin  with  special  matter  and  proceed  to  a  general  conclusion  not  sup- 
ported  in  law  by  the  special  matter  found ;  or  beg^n  with  a  general  verdict  and 
afterwards  adduce  special  matter  contrary  thereto ;  in  each  of  these  cases  the 
general  conclusion  or  verdict  is  overruled  by  the  special  matter  found.  * 

If  the  jury  find  a  matter  not  in  issue,  the  verdict,  as  to  such  matter,  is  void. 

If  the  words  of  the  issue  be  not  in  the  verdict  or  it  be  otherwise  informal,  yet  if  it 
find  the, substance  of  the  matter  in  issue,  it  is  good. 

A  plea  that  the  sheriff  took  the  debtor  in  execution  by  virtue  of  a  cap.  ad  saiufa- 
ciend.  is  supported  by  shewing  a  taking  under  an  alias  capias. 

In  a  special  verdict,  certainty  to  a  common  intent  is  sufficient. 

The  court  must,  ex  oficioj  give  judgment  upon  the  whole  record  3  and  therefore  if 
the  defendant  plead  a  matter  which  amounts  to  a  confession  of  the  action  and 
the  issue  be  found  for  him,  yet  the  plaintiff  shall  have  judgment. 

A  party  may  take  out  a  capiaSf  an  elegit  or  a  /i.  fac.  and  he  may  take  either  of 
them  after  the  others,  if  they  take  no  effect,  though  the  election  be  entered  of 
record ;  for  an  elegit  is  not  a  mere  election  of  the  torit  of  elegit,  but  of  the 
land. 

So  the  plaintiff  may  have  an  elegit  into  several  counties,  one  after  another. 

If  upon  sji.  fac.  the  debt  be  satisfied  in  part,  the  plaintiff  may  have  a  capias  or 
an  elegit  for  the  residue.  And  if  upon  an  elegit  there  be  no  execution  but  upon 
goods,  and  that  not  sufficient,  the  plaintiff  may  have  a  capias  for  the  residue. 

If  a  capias  be  executed,  it  is  a  satisfaction  of  the  whole  debt ;  and  if  the  party  taken 
in  execution  die,  it  is  still  a  satisfaction  in  law  5  and  if  he  escape  of  his  own 
wrong,  the  plaintiff's  only  remedy  is  debt  or  case  against  the  sheriff  for  the 
escape. 

Execution  by  capias  was  not  awardable,  at  common  law,  except  in  trespass  vi  et 

OTWis. 

Co.  Ent.  618. 

Mo.857.mesme  R1CHA.RD  FosTER  brought  a  sci.fac.  against  Anne  Jack- 
1.  Abr.  f.  903.  son  widow,  and  Miles  Jackson,  executors  of  the  last 
8  Co!*86.  b.  87.  Will  and  testament  of  Thomas  Jackson,  containing.  That 
jac^Rot.S.  whereas  the  plaintiff  in  Mich.  Term.  6  Jac.  had  recovered 
Crom?t;){^'  against  the  said  Thomas,  in  the  Common  Pleas,  as  well  a 
London.  certain  debt  of  2300  pounds,  as  16  pounds  for  damages. 


*  ^e  8  Taunton  183,  Bennett  v,  Coatar. 
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^.*.a  jv  execution  can  be  had  against  them,  or  any  of 

Tv.HJtching  the  first  point  there  ariseth  three  questions. 

First,  whether  the  former  part  of  the  verdict  be  per- 
emptory, which  finds  that  the  sheriff  took  not  Jackson  by 
virtue  of  the  writ  of  capias  mentioned  in  the  plea,  or 
whether  the  rest  that  follows,  that  he  took  him  by  virtue 
of  an  alias  capias  not  mentioned  in  the  record,  and  sets 
forth  that  specially  with   conclusion,   if  upon  the  whole 

matter,  &c.  and  leave  it  to  the  court  to  correct  the  first 
part. 

t  Next,  whether  the  alias  capias  being  understood  of  the 

same  cause,  persons,  &c.  will  maintain  the  defendant's 
plea. 
3.  Lastly,  whether  this  cUias  capias  shall  be  understood  of 

the  same  judgment  mentioned  in  the  defendant's  plea,  be- 
cause the  verdict  hath  no  averment  expressed,  nor  by  the 
word  pned.  &c. 

And  to  the  first  question  upon  the  first  point. 
[53]  If  the   verdict  had  proceeded  no  further  than  to  the 

Trt    ^llA    fly^af'  

ucBtion  upon    general  negative,   that  the  sheriffs  did  not  take   him  by 
first  point,   virtue  Qf  that  writ,  it  had  been  clear  against  the  defend- 
ant. 
Apr.SM.  4 Co.      But  wheresoever  a  jury  doth  begin  with  a  special  mat- 

4«.b.  Plo.  112.  ,      ^  111-  '.  . 

b.  Reguia  114.  tcr,  and  after  makes  a  general  conclusion  upon  it,  contrary 
Cr"75*76?  1  to  that  which  the  law  and  the  court  do  judge  upon  the 
Co.N^Hut.^^  special  matter  found  by  them,  or.  on  the  other  side,  when 
i?i*  1?/*  ^A''    ^^^y  begin  with  a  direct  verdict,  and  yet  after  deduce  a 

lolf  1/4.    v^o. 

L.227.  a,  1      special  matter  which  is  contrary  to  their  direct  verdict, 

55.  scr.481.  or  in  law  proves  the  truth  contrary  to  their  general  verdict 
premised,  and  closed  them  up  with  submitting  the  whole 
to  the  judgment  of  the  court,  as  in  this  case  it  is ;  in  both 
these  cases  the  special  matter  makes  the  verdict  and  over- 
rules the  general.     As  for  example. 

Hard.  347.  2  20  Eliz.  Dyer  362,  in  debt  against  executors  the  defend- 
ant  pleaded  pleniemetU  administer^  whereupon  issue  was 
taken;  the  jury  find  that  the  testator  had  made  a  lease  for 
years  of  the  house  and  implements  of  household,  render- 

2  Cr.  212.         ing  rent,  and  died,  and  that  the  executors  had  received  the 


que 
the 
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[53  5]      eral,  for  or  against  the  plaintiff  or  the  defendant;  whereof 
^-^""^"^^      the  reason  is  plain,  which  is,  that  the  jurors  are  tryers  of 
matter  of  fact  put  in  issue  between  the  parties,  and  their 
oath,  which  contains  their  commission  is,  that  they  shall 
truly  try  the  issue  between  party  and  party.     And  so  is 
the  ven.fac.  ad  tHand.  exitum^  non  ad  triandumjus,  as  in 
a  writ  of  right,  so  that  whatsoever  they  do  try  besides  the 
issue  is  per  non  juratoSy  as  a  cause  judged  by  the  court 
that  hath  no  jurisdiction  of  the  cause,  coram  non  judice^ 
and  utterly  void,  for  a  verdict  must  not  be  to  the  action, 
that  might  have  been  pleaded,  but  to  the  issue,  which  is 
pleaded,  and  in  their  charge.     And  if  that  other  point 
had  been  pleaded  it  might  have  had  another  answer  and 
evidence.     And  therefore  the  entry  of  the  verdict  in  the 
record  is,  quid  ad  veritatem  de  infra  content,  juraii  di- 
11  Co.  13.  a.      ^^^  super  sacramentum  suum^  fyc*     And  so  upon  the  mat- 
3  hSt.^'  *^'  ^^^^  ^^  ^^^^  extravagant  part  of  the  verdict  be  false,  it  is 
Yei.  72.  no  perjury,  neither  doth  any  attaint  lie  upon  it,  for  there 

is  no  party  grieved  nor  anything  to  be  restored,  neither 
can  it  be  used  as  in  evidence  in  any  other  trial,  because 
there  is  no  redress  if  it  be  false. 

And  I  hold  it  plain,  you  cannot  justify  to  call  him  per- 
jured  upon  such  a  point  being  false.     And  so  it  is  con- 
cerning a  point  of  discourse  by  judges  out  of  the  point 
of  the  judgment,  it  may  be  a  judicious  and  studied  opin- 
ion, and  of  some  authority,  but  it  is  no  part  of  the  judg- 
Pio.96.  a.         ment,  for  no  writ  of  error  lies  upon  it,  and  therefore  it 
L  ^"^J       ought   not  to   preoccupate    or    prejudicate  a  judgment. 
1  Cr.  174.   Co.  -^"^  therefore  39  E.  3.  38.  a  writ  of  annuity  was  brought 
c  ^*^  ^      upon  a  prescription,  the  defendant  traversed  the  prescrip- 
tion, whereupon  issue  was  taken  and  found  for  the  pre- 
scription ;    but   further,  the   jury   found    that   there  was 
nothing  of  annuity  behind ;  yet  judgment  was  given  for 
the  plaintiff. 

York  find,  in  an  action  for  an  escape,  that  the  prisoner  returned  volun- 
tarily before  suit  brought,  but  that  the  defendant  had  not  filed,  with  his 
plea,  an  affidavit  that  me  escape  was  without  his  knowledge  or  corisent, 
(see  Sess.  96.  c.  67.  s.  23.)  the  finding  as  to  the  want  of  on  affidavit,  must 
be  rejected  as  surplusage,  tliis  being  a  matter  beyond  the  issue  to  be 
tried,  and  belonging  exclusively  to  the  court  16  Johns.  307,  Richmond 
V.  TaUmadge.    See  post  112,  Tasker  v.  Salter. 


47  £.  3.  19.  a. 
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[54  &]      therefore  47  E.  3.  fo.  29.  in  a  precipe  one  came  in  and 
s^^^v^^    said  that  the  tenant  was  tenant  for  life,  and  prayed  to  be 
received  for  reversion.     The  defendant  on  the  other  side 
pleaded  that  the  tenant  in  the  action  had  fee,  whereupon 
Dy.  32.  b.         issue  was  taken  that  he  had  not  fee,  and  it  was  found  that 
neither  the  tenant  nor  he  in  reversion  had  ever  anything ; 
which  is  clean  besides  the  issue,  and  against  the  reason 
of  the  receipt.     And  it  was  adjudged   that  he  should  be 
received ;  for  by  this  verdict  it  was  found,  that  the  tenant 
had  not  fee,  which  was  iJl  that  was  put  in  issue,  for  both 
the  demandant  and  the   party   praying  receipt,  allowed 
6 Co.'aaa/^*  tenant  to  the  action,  which  must  be  at  least  a  freehold, 
^\^'^  ^^'  and  that  being  agreed  by  the  parties,  the  jurors  could  not 
falsify.     And  therefore  the  book   19  E.  2.  F.     Receipt 
178.,  being   adjudged  contrary,  I  do  condemn, 
eat  of  a  verdict      But  on  a  Contrary,  where  an  issue  is  welt  found  it  shall 
Co.  L!*iM'b.    sometime  relieve  a  stranger,  as  in  the  case  of  Tilly  and 
56^8  Co"  1^'*  Woody,  7  E.  431.,  where  an  action  of  trespass  was  brought 
«;^V-5'7r°*  against  two   for  taking  of  goods,    the  one  pleaded  not 
Post.  164.         guilty,  and  it  was  found  against  him,  and  the  other  plead- 
ed  that  the  plaintiff  had  given  him  the  goods,  whereupon 
issue  was  taken,  and  that  found  against  the  plaintiff,  and 
therefore  judgment  was  given  against  him ;  for  the  issue 
was  well  found,  and  the  action  being  the  same,  and  both 
the  defendants  parties  to  it,  and  the  court  being  apprized 
that  the  title  was  against  the  plaintiff,  no  judgment  could 
be  given  for  him  against  the  other.     But  if  the  plaintiff 
had  brought  his  actions  severally,  against  either  defend- 
ant, (as  he  might),  he  would  have  had  his  judgment,  though 
Quere.  perhaps  the  defendant  might  have  been  relieved  by  audita 

querela  upon  the  other  judgment ;  tamen  quare  of  that. 

Now  admitting  that  a  mere  foreign  matter  is  void,  yet 
in  this  case,  to  the  second  branch  of  the  first  point,  I  am 
of  opinion  that  alias  capias  doth  maintain  the  plea  of 
the  defendant,  which  is  but  thus ;  that  whereas  the  plain- 
tiff had  set  forth  his  judgment,  and  demands  why  he  should 
not  have  execution  against  tbe  executor,  the  defendant 
shows  that  the  plaintiff  had  sued  forth  against  the  said  T. 
Jackson,  in  his  life,  quoddam  breve  de  capitis  fyc,  a  certain 
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[55  6]      the  deed,  and  it  was  found  not  to  be  the  deed  of  the 
"-^^^^^^^     brother,  but  the  deed  of  the  father,  and  it  was  adjudged  by 
good   advice,  as  the  book  saith,  against  the  defendant. 
Post.  209.  And  I  am  of  clear  opinion,  that  if  the  jury  had  found,  that 

he  had  been  taken  with  a  capias  pro  fine^  or  by  a  capias 
utlagat.  after  judgment,  and  the  plaintiff  had  prayed  that 
he  should  remain  for  his  satisfaction,  that  yet  this  had 
been  against  the  defendant ;  for  though  he  were  taken  by 
a  capiaSy  and  were  also  holden  ad  satis/aciend.  yet  it  was 
not  quoddam  bre.  de  cap.  ad  satis/aciend.  which  is  a  kind 
of  writ  certain,  yet  it  amounts  to  so  much  in  effect,  and 
the  prayer  for  his  remanding  is  a  kind  of  taking  of  charge 
of  the  nature  of  the  writ.  On  the  other  side,  if  the  she- 
riff had  had  this  Jackson  in  execution  by  one  cap.  at 
another  man's  suit,  and  then  this  cap.  had  been  delivered 
unto  him,  and  he  had  also  charged  him  with  that,  I  hold 
that  that  would  have  maintained  his  issue  ;  for  though  he 
were  taken  before,  yet  this  is  a  new  taking  in  the  law.  (3) 

(3)  There  are  two  sorts  of  allegations  in  relation  to  matters  of  record 
and  other  written  documents ;  the  one  of  matter  of  substance,  which 
must  be  substantially  proved ;  the  other  of  description,  which  mu^t  be 
literally  proved.    Where  a  fact  is  alleged,  not  as  a  description  of  a  re- 
cord, but  for  the  proof  of  which  it  may  be  necessary  to  produce  a  record 
in  evidence,  it  will  be  sufficient  if  the  fact  be  substantially  proved  by  the 
record  produced  ;  but  where  the  allegation  purports  to  describe  the  con- 
tents or  a  record,  and  to  set  it  forth  with  a  prout  patet  per  recardum,  the 
least  variance  will  be  fatal.    Thus  an  allegation  of  a  precept  of  the  king 
may  be  supported  by  showing  a  bill  ofMwdlesex ;  2  Str.  1069,  Harris  v. 
Bernard ;  but  an  allegation  that  an  action  was  depending  in  his  majesty's 
court  of  the  Bench  5  fFestmtnster  is  not  sustained  by  proof  of  h-pluriea 
bill  of  Middlesex  ;  because  the  words,  ai  Westminster,  designates,  by  its 
locality,  the  Court  of  Common  Pleas.    3  Mau.  &  Sel.  166,  Impey  v.  Tay- 
lor.   So  if  it  be  alleged  that  an  acquittal  happened  on  a  day  laid  under 
a  videlicet,  and  no  reference  be  made  to  any  record,  a  variance  in  the 
day  will  not  be  fatal.    Therefore  where,  in  an  action  for  a  malicious 
prosecution,  the  declaration  stated  tliat  *  afterwards,  to  wit,  on  the  mor- 
row of  the  Holy  Trinity,  &c.  the  plaintiff  was  duly  acquitted,'  the  alle- 
gation waff  held  to  be  proved  by  the  production  of  the  record  of  nisi 
priusj  thouffh  it  thereby  appeared  that  the  acquittal  was  on  Tuesday 
next  after  we  end  of  Efaster  term ;  for  the  substance  of  the  allegation 
was  only  that  he  was  acquitted  before  the  commencement  of  the  action. 
9  East  160,  Purcell  v.  Macnamara.    So  the  statement  ofa,Ji,fac,  to  have 
been  for  a  debt,  and  809.  damages  sustained  by  reason  of  the  detention 
thereof,  when  the  writ  itself  mentioned  the  60s.  to  have  been  ^iven  for 
the  damages  sustained,  as  well  by  reason  of  the  debt  as  for  flie  costs 
and  charges  of  the  suit,  was  held  to  be  no  variance.    9  East  298,  Phil- 
lips V.  Bacon.   So  in  an  action  for  an  escape,  the  plaintiff  stated  the  sub- 
stance of  the  execution  in  his  declaration^  without  setting  it  out  in  hcec 
verbaj  but  in  the  execution  produced  in  evidence  there  was  a  variance  of 
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[55  c]  no  more  doubts ;  the  finding  and  trial  of  the  matter  of 
^-^^v^^^  fact  being  only  the  jury's  office,  and  not  the  courts ;  upon 
which  point  see  Goodale's  case,  Co.  5.  fo.  97.  where  in  an 
ejectionefirmiB per  Goodnle  against  Wyat,  upon  not  guilty, 
the  jury  concluded  their  doubt  upon  performance  of  a 
condition  by  payment  of  money  by  Sir  John  Packinton  to 
one  Woodcliflfe,  but  yet,  in  making  up  their  verdict,  they 
had  given  the  possession  to  the  plaintiff  by  lease,  and  laid 
the  entry  upon  him  by  Wyat,  without  any  title  under 
Packington,  but  that  was  not  included,  and  so  not  re- 
garded. 

Post.  862.  Pio.      And  Fulwood's  case,  Co.  lib.  4.  fol.  65.  where  it  was 

363.468.  Syd!  found,  that  onc  recognovit  coram  recordatore  et  tnajore 
atapuUe  se  debere  to  another  200  pounds,  without  saying 
per  scriptutn  obligatoriutn,  or  secundum  formam  atatutiy 
[56]  and  yet  holden  good  and  effectual  according  to  common 
speech  and  intent.  And  the  Earl  of  Shrewsbury's  case,  Co. 
lib.  9.  fol.  51.  where  the  verdict  said,  accesM  ad  locum 
usualem  to  hold  court  baron,  it  was  found  that  Sterne,  as 
deputy  to  the  Earl  of  Rutland,  accesM  ad  viUam  de  Mans- 

pio.  71.  a.  fi^ld,  ad  usualem  locum  ubi  cur.y  baronis  manerii  de  Mans- 
field communiter  tentafuit  ad  custod.  U.  cur.  and  that  he 
was  disturbed,  &c.  by  Woodward,  steward  to  the  Earl  of 
Shrewsbury,  and  holden  well ;  for  though  this  would  not 
have  served  in  pleading,  (for  it  must  have  been  pleaded 
that  the  place  was  part  of  the  manor,  or'  holden  of  it  at 
least,  where  the  court  was  to  be  holden,)  yet  it  was  allow- 

Demurrerupon  ed  in  verdict.     But  now,  if  this  were  in  a  demurrer  upon 

a  point  certain.  .  .n   .    . 

3Co.M.  b.  matter  m  law,  though  the  parties  will  join  upon  some  one 
M!'i4.  8Co.°  point,  upon  which  if  it  stood  alone,  judgment  should  be 
8^1.403^^'  ^'  given  for  the  one  party  ;  yet  if  upon  the  whole  record 
matter  in  law  appear  why  judgment  should  be  given 
against  the  said  party,  the  court  must  judge  so,  for  it  is 
the  office  of  the  court  to  judge  the  law  upon  the  whole 
record ;  and  the  consent  of  parties  cannot  prejudice  their 
opinions,  nor  quit  them  of  their  office  in  that  point.  (4) 

^  (4)  Upon  this  principle  it  is,  that  where  a  plea  confesses  the  action  and 
does  not  sufficiently  avoid  it,  judgement  will  be  given  for  the  plaintiff  on 
the  confession,  without  regard  to  the  verdict  for  the  defendant,  which  is 
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And  therefore  though  Montague,  in  Dive  and  Manning-  [56  a] 

am's  case,  does  stagger  a  little  in  that  point,  upon   the  v-^-n^-^ 

Book  of  34  H.  6.  yet  in  conclusion  he  resolves  that  the  ^'    '  *" 
court  must  of  office  judge  upon  the  whole  record. 

called  a  jndgpment  non  obstante  veredicto.    This  doctrine  may  be  illus- 
trated by  many  cases  to  be  found  in  the  books.    Thus  in  an  action  of 
trespass  quar,  claus.freg,  if  the  defendant  in  his  plea  justifies  the  act 
under  avoid  custom,  the  plaintiff  will  be  entitled  to  judgment  ru>n  obstante 
veredido.    The  plea  in  justification  admits  the  trespass  and  does  not 
avoid  it,  and  it  therefore  appears,  upon  a  consideration  of  the  whole  re- 
cord, that  the  plaintiff  is  entitled  to  judgment  upon  the  confession. 
1  Wils.  63,  Broadbent  v.  Wilkes.    Willes  364.  S.  C.    So  in  an  informa- 
tion  in  the  nature  of  a  quo  icarranto  for  usurping  the  office  of  mayor, 
the  defendant  sets  forth,  in  his  plea,  a  bad  title  to  the  office,  and  the 
court  considered  this  plea  as  a  confession  of  an  user  amounting  to  a 
usurpation,  and  therefore,  after  a  verdict  on  an  immaterial  point,  (fave 
judgupent  against  the  defendant  upon  the  confession.    1  Str.  !^,  Rex 
V.  Phillips.    So  in  replevin  the  defendant,  in  his  cognizance,  averred  a 
custom  within  a  manor,  for  a  court-leet  to  make  regulations  touching 
the  commons  and  the  stocking  thereof,  and  to  order  that  on  breach,  such 
penalty  should  be  paid  by  the  offender  as  to  the  jurors  should  seem  meet, 
and  a  further  custom  that  on  refused  to  pay,  a  distress  miffht  be  taken ; 
be  then  averred  an  order  of  the  court-leet,  a  forfeiture  of  the  penalty  by 
the  plaintiff,  and  justified  the  taking  as  a  distress,  but  did  not  aver  any 
demand  and  refusal  to  pay  the  penalty  before  the  distress  taken.    It  was 
held  that  the  cognizance  was  bad  for  this  omission,  and  that  the  plaintiff 
was  entitled  to  judgment  non  obstante  veredicto,    8  Taunt.  413,  Cflears  v. 
Stevens.    (Sed  quare,  whether  this  omission  is  not  cured  by  verdict. 
See  1  Chitty  3S24.    16  Mass.  94,  Chester  Glass  Co.  v.  Dewy,  and  17 
Mass.  f£t9y  Colt  v.  Root)    So  where  the  defendant  pleads  his  discharge 
under  an  insolvent  act,  passed  subsequent  to  the  making  of  the  contract 
declared  upon,  and  therefore  unconstitutional  and  void,  and  the  plaintiff, 
instead  of  demurring,  replies  fraud,  and  upon  an  issue  as  to  the  fraud  a 
verdict  is  found  agamst  him,  the  court  may  yet  give  judgment  for  the 
plaintiff  non  obstante  veredicto ;  because  the  plea,  if  true,  contains  no 
ground  of  defence.     18  Johns.  14,  Burdich  v.  Green.    In  these  cases, 
and  others  of  a  similar  character,  the  issue  joined  was  immaterial,  and 
the  finding  of  the  jury,  for  the  one  party,  or  the  other,  upon  such  an  issue 
could  not  hinder  the  court  from  giving  judgment  according  to  the  merits 
of  the  case  apparent  on  the  whole  record.    The  pleas  were  good  in 
form,  but  substantially  insufficient    The  defendant's  title,  or  ground  of 
defence,  was  defective  and  could  not  be  aided  by  ony  mode  of  setting  it 
forth.     See  also  2  Johns.  387,  Havens  v.  Bush.    Cro.  Eliz.  214,  Lacy  v. 
Reynolds.     1  Salk.  173,  Jones  v.  Bodingham,  and  Staples  v.  Hay  don. 
2  Mim.  &  Cres.  302,  Lonsdale  v.  Nelson.    4  Bam.  &  Cres.  293,  Lam- 
bert V.  Taylor.    3  B.  &  C.  24,  M'Gregor  v.  Thwaites. 

Immaterial  issues  are  not  always  presented  in  a  form  which  will 
authorize  the  court  to  give  judgment  non  obstante  veredicto.  Whenever 
a  material  allegation  in  tlie  pleadings  is  not  traversed,  but  issue  is  taken 
on  some  point  that  will  not  aetcrmine  the  merits  of  the  cause,  it  is  called 
an  immaterial  issue.  Thus  where  the  defendant  pleads  an  ill  plea,  but 
the  matter,  if  well  pleaded,  might  have  been  a  ^ood  bar  or  justification,  . 
and  issue  be  taken  on  such  plea,  the  issue  is  an  immaterial  one ;  but  if  a 
verdict  be  found  fof  the  defendant,  on  such  issue,  judgment  can  never 
be  given  against  him  as  upon  confession.  In  such  case  the  court  will 
not  give  judgment,  either  for  the  plaintiff  or  defendant,  because  the 
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[56  6]  Now,  though  the  issue  in  this  case  be,  whether  the 

^-^"^^^^  sheriff  took  him  by  force  of  the  writ,  and  had  him  in  exe- 

The  Terdict  ./-iii 

that  the  sheriffs  cution  for  the  debt  and  damages,  and  the  verdict  only 

force  of^the  ^"ds  that  the  sheriffs  took  him  by  virtue  of  the  al.  cap.^ 

TH^ih^x^ey  ^^^  s^y  nothing  to  the  having  and  holding  in  execution, 

ecutioir  *co*  y®^  *^  '^  ^®"  enough,  for  the  consequence  is  necessary, 

L.  227.  a.  because  they  could  not  take  him  by  the  writ,  but  he  must 


legal  rights  of  the  parties  are  not  determined  hj  the  finding,  nor  appar 
rent  upon  the  record.  1  Salk.  173,  Staple  v.  Haydon.  In  such  case, 
therefore,  the  court,  for  their  own  sake,  will  order  a  repleader.  And  it 
is  a  general  rule  that  when  issue  is  joined,  in  any  staee  of  the  pleaclings, 
on  an  immaterial  point,  or  such  point  as,  after  trial  thereof,  the  court 
cannot  give  judgment,  as  being  impertinent  or  uncertain  and  not  deter- 
mining the  righij  the  court  re^arly  awards  a  repleader  or  gives  judg- 
ment quod  partes  replacetent ;  m  which  case  the  parties  must  Begin  agam 
at  the  first  fault  which  occasioned  the  immaterial  issue.  Bac.  Abr.  tit. 
Pleas  and  Pleadings  M.  1.  Thus  in  covenant,  the  plaintiff  declares  on 
a  lease  made  to  C.  which  he  alleges  to  have  come  to  the  defendant  by 
assignment.  The  defendant  pleads  that  C.  did  not  assign  to  him,  and 
after  issue  joined  a  repleader  was  awarded,  because  the  issue  was  joined 
on  a  matter  not  alleged  in  the  declaration ;  for  that  does  not  say  that  C 
assigned  to  the  defendant,  but  that  it  came  to  him  by  assignment,  and 
there  might  have  been  many  mesne  assignments.  The  issue  .was  held 
to  be  immaterial  because,  though  found'for  the  defendant,  it  did  not  de- 
termine the  right,  and  as  it  contained  no  confession  of  the  action,  judg- 
ment could  not  be  rendered  against  him.  3  Str.  847,  Enys  v.  Mohun. 
So  in  action  of  assumpsit  brought,  in  New  York,  against  the  cori)ora- 
tion  of  Albany  to  recover  the  amount  assessed  by  a  jury  for  ground 
taken  to  widen  a  street,  the  declaration  set  forth  the  proceedings  of  the 
mayor's  court  and  the  judgment  of  the  court,  confirming  the  assess- 
ment, not  as  a  record  but  as  facts  which  gave  him  a  ri^ht  to  the  sum  as- 
sessed against  the  corporation.  The  defendants  pleaded  nul  iiel  recordj 
on  which  issue  was  jomed ,  and  after  a  trial  by  the  record,  it  was  held 
that  tlie  issue  was  immaterial  and  a  repleader  was  awarded.  6  Johns.  1, 
Stafford  v.  Albany.  So  in  an  action  of  trespass  de  bonis  asportatis,  the 
defendant  pleaded  property  in  one  S.  and  traversed  the  property  of  the 
plaintiff.  The  plaintiff  replied  dc  injuria,  and  traversed  the  property  of 
S.,  and  on  this  traverse  an  issue  was  joined  and  a  verdict  thereon  was 
found  for  the  plaintiff.  The  court  held  that  this  issue  was  immaterial 
and  awarded  a  repleader.  The  issue  ought  to  have  been  taken  on  the 
traverse  of  Uie  plaintiff's  property  in  the  plea  in  bar.  Whether  the 
property  of  the  goods  was  in  S.  or  not  was  wholly  immaterial.  The 
material  point  was  as  to  the  plaintiff's  property.  This  was  not  confessed 
by  the  defendant's  plea  nor  round  by  the  verdict ;  and  the  legal  merits  of 
the  case  were,  therefore,  not  apparent  upon  tlie  record,  and  the  court 
could  not  render  judgment  thereon  in  favor  of  either  party.  3  Pick. 
124,  Gerrish  v.  Train.  But  in  this  case,  and  others  of  a  similar  charac- 
ter, if  the  verdict  had  been  for  the  defendant,  it  would  have  been  con- 
clusive against  the  plaintiff,  because  if  the  property  had  been  found  in 
S.  it  would  have  negatived  the  plaintiff's  title,  and  upon  the  record  it 
would  have  appeared  that  he  was  not  entitled  to  recover  in  any  form  of 
pleading.  In  such  cases,  therefore,  as  a  verdict  upon  the  issue,  if  found 
on  one  side,  may  determine  tlie  cause,  the  court  will  not  award  a  re- 
pleader until  after  verdict  lb. 
The  distinction  between  a  repleader  and  a  verdict  non  obstante  vere- 
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be  in  execution.     And  also,  because  they  conclude  their      [56  c] 
verdict,  that  if  the  sheriffs  took  him  by  force  of  the  cap.      ^-^^v^w/ 
within  mentioned,  then  they  took  him  in  form  as  the  de- 
fendants plead,  which  runs  to  the  whole,  as  well  for  the 
taking  as  the  detaining,  keeping  and  holding  in  execution. 

^ata^  That  the  dying  in  execution  was  not  put  in  is- 
sue, but  admitted,  and  therefore  of  that  there  is  no  ver- 
dict, so  that  there  is  no  cause  to  argue  it.     But  in  respect  Action  con- 

^ ~ fessed  notwith- 

standing  the 
dieto  seems  to  be  this  ;  where  a  plea  is  good  inform  but  bad  in  substance^  verdict.    Hutt. 

or  in  other  words,  if  it  contain  a  defective  title  or  ground  of  defence,  by  35.    Apr.  222. 
vhich  it  is  apparent  to  the  court,  upon  the  party's  own  showing,  that,  in  ^^a}^2'  ^'  ^^' 
any  way  of  pleading  it,  he  can  have  no  merits,  and  the  issue  joined  ^' 
thereon  be  found  for  him ;  there,  as  the  awarding  of  a  repleader  could 
not  mend  his  case,  the  court  will  ^ive  judgment  non  obstante  veredicto ; 
but  where  the  defect  is  not  so  much  in  the  tide  as  in  the  manner  of  stat- 
ing it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the  court  can- 
not know,  from  the  record,  for  whom  to  give  judgment,  there  they  will 
award  a  repleader.    A  repleader,  therefore,  is  upon  the  form  and  man- 
ner of  pleading ;  a  judgment  non  obstante  veredicto  is  always  upon  the 
merits,  and  is  granted  only  in  a  very  clear  case.   1  Chitty  634.   2  Tidd's 
Prac.  830.    See  fost  1 13,  Kent  v.  Hall. 

An  important  distinction  is  to  be  observed  between  an  immaterial  issue 
and  an  ii^armai  issue.  When  a  material  allegation  is  traversed  in  an 
improj^er  or  inartificial  manner,  tlie  issue  taken  on  such  traverse  is  mere- 
ly an  informal  issue.  We  have  seen  that  immaterial  issues  are  not  cured 
by  ver<Uct.  but  by  stat  32  H.  8.  c;  30,  informal  issues  are  aided  after 
verdict,  whether  round  for  the  plaintiff  or  defendant  Thus,  if  to  debt  on 
bond  the  defendant  pleads  payment  on  the  14M  /ufif,  and  the  plaintiff 
replies  that  he  did  not  pay  on  the  said  lAth  •^ugustj  thus  mistaking  the 
month ;  or  if  the  defendant  plead  not  gmlty,  instead  of  non  assumpsit, 
or  nil  dAet  instead  of  nil  detinet,  &c. ;  in  such  cases,  the  issue  being 
merely  infonual  will  be  good  afler  verdict,  though  bad  on  special  demur- 
rer.    2  Saund.  319.  n.  (6.) 

Upon  the  same  principle  tiiat  courts  must  give  judgment  upon  the 
whole  record,  it  often  happens  that,  afler  issue  joined  and  a  verdict 
thereon  for  the  plaintiff,  judgment  will  be  arrested,  because  it  appears, 
from  the  plaintiff's  own  showing  in  his  declaration,  that  his  title  is  in- 
trinsically defective.  2  Salk.  (J63,  Prince  v.  Mott  1  Saund.  153,  Ec- 
cleston  Y.  Clipsham.  4  T.  R.  470,  Bishop  v.  Hayword.  And  in  such 
case,  if  judgment  be  given  for  the  plaintiff,  it  will  be  reversed  on  a  writ 
of  error.  9  Mass.  198,  Kin^sley  v.  Bill.  But  though  a  verdict  will  not 
aid  a  defective  title,  it  will  aid  a  good  title  defectively  set  out  1  Salk. 
965,  Croather  v.  Oldfield.  3  Mass.  160,  Avery  v.  Tyringham.  5  Mass.  30G, 
Moor  v.  Boswell.  10  Mass.  316,  Crocker  v.  Whitney.  11  Mass.  250,  Bar- 
stow  V.  FoBset  12  Mass.  505,  Richardson  v.  E^astman.  So  if  the  plaintiff  in 
his  repHeaHon  makes  a  title,  and  it  thereby  appears  that  he  has  a  bad  title, 
no  rejoinder  can, by  any  implication,  make  it  good.  5  Mass.  132,  Spear  v. 
Bicknell.  But  if  a  ffood  title  be  defectively  set  forth  it  will  be  aided  by 
a  verdict,  or  by  the  adverse  party  pleading  over,  though  bad  on  demurrer. 
Jb.  And  if,  to  a  defective  plea,  the  plaintiff  replies  and  shows  that  he  has 
no  cause  of  action,  he  is  not  entitled  to  judgment;  although  the  declar- 
ation be  good  and  the  defendant  was  guilty  of  the  first  fault  in  plead- 
ing.   16  Mass.  1,  Keay  v.  Goodwin.    See  post  199,  Brickhead  v.  York! 
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[56  d]      that  if  the  death  be  not  a  discharge,  but  a  reviver  of  a 
^•^"^•'^^     new  execution,  then  was   the  plea  a  kind  of  confessing 
the  action,  and  as  the  plaintiff  might  then  have  demurred, 
so  the  court  ought  bow  to  judge  for  him,  howsoever  the 
verdict  be,  except  the  statute  of  jeofailes  help  the  defend- 
Post.  69.  scr.  ant,  like  to  9  H.  6.  37.     If  in   debt  the  defendant  plead 

800.  2  Cr.  277. 

3  Cr.  214.227.    that  he  delivered  the  deed  as  his  deed,  to  be  delivered 

6  Co.  43.  a.       upon  condition  performed,  and  not  else,  so  it  was  not  his 

y.272.  b.        deed;  upon  which  issue  being  joined,  and  found  not  his 

deed,  yet  it  shall  be  judged   for  the  plaintiff,,  upon  the 

matter  appearing  to  the  court  to  be  confessed. 


The  second 

freat  point. 
Co.  86. 


Of  execution 
personal. 


5  Co.  12.  a. 

6  Co.  88.  a.  Br. 
d&Goldsb.  118. 


[57] 

5  Co.  88.  a.* 


Now,  upon  the  second  great  point,  which  is  the  main 
question  of  the  case,  whether  a  man  taken  in  execution 
for  debt,  and  dying  in  execution,  the  debt  be  absolutely 
discharged  by  his  death  as  against  him.  We  would 
speak  a  little  largely,  because  it  is  a  great  consequence, 
execution  being  the  life  of  justice,  and  necessary  to  be 
determined.  And  strange  it  is,  that  it  hath  not  been 
hitherto  brought  to  certainty,  being  a  case  that  must  needs 
often  l^appen. 

And  therefore,  first  of  executions  in  general,  I  mean  of 
executions  personal,  as  I  may  call  them,  for  debt  and 
damage  ;  for  of  executions  upon  real  actions,  whereby 
land  is  recovered,  and  damages  sometimes  withal,  or  of 
executions  upon  gectione  fimue,  I  will  not  speak. 

Executions  therefore,  as  I   call  the  personal,  are  levctri 

fac.  or  fieri  fac.  by  common  law ;  elegit  by  the  stat.  of 

Westm.  2.  cap.   18.  4ind  capicts  ad  satisfaciend,  by  the 

common  law,  in  trespass  vi  et  armis,  being  a  direct  and 

wilful  wrong  ;  and  by  the  statute  of  25  E.  3.  in  other  cases. 

For,  at  the  common  law,  upon  an  action  of  the  case 
against  a  host  for  goods  lost  in  the  inn,  or  against  the 
sheriff  for  an  escape,  no  capias  lay ;  42  E.  3.  11.  and  42 
Ass.  PI.  17 ;  for  it  was  but  culpa,  sometime  levis,  some- 
time UUaj  a  negligence,  but  not  a  wilful  wrong. 

There  is  also  sometimes  execution  of  the  body  without 
a  capias  ad  satisfaciend. ;  as  where,  the  defendant  is  taken 
by  capias  pro  fine,  for  the  king,  which  was  also  in  cases  of 
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mere  wrong,  or  upon  a  capias  utlagat.  for  the  king,  after  [57  a] 
judgment ;  in  which  cases  the  plaintiff  may  pray  the  de-  ^^*v-^^ 
fendant  in  execution  for  his  debt,  or  may  refuse  it. 

See  the  form  of  the  entry  of  the  prayer  of  the  plaintiff  ^  Co.  87.  b. 
in  such  case,  that  the  defendant  may  remain  in  execution 
for  him ;  for  as  much  is  implied  in  taking  the  capias  ad 
saiisfaciendumj  scilicet  an  election  of  that  for  his  execu-  Ant.  2e. 
tion ;  now  election  implies  rejection  of  the  rest,  for  there 
is  no  election  of  all,  neither  can  the  body  be  taken  for  a 
time,  or  for  a  part,  as  a  fieri /ac.  but  it  must  be  totally  and 
finally  during  his  life. 

Here  I  will  consider  two  things. 

First,  where  writs  of  execution  being  sued  forth  do  ut-  or  writs  of 
terly  fail  of  their  effect,  what  is  their  consequence  to  other  filh^firHng"***^ 
writs  of  execution.  '^JI^H^  <>f  ^«*' 

enect. 

Next,  when  they  be  executed  in  part,  and  not  to  the  or  executiom 

^  *^  having  their 

whole  demand.  effect  in  port. 

Now  touching  the  relation  of  these  executions  amongst 
themselves,  and  their  correspondency. 

If  I  take  out  a  capias  or  fieri  fac.  and  they  take  no  ef-  Ant.  2«.  Post. 
feet,  I  may  have   one  of  them  after  another,  or  an  elegit  pcbt.  Br.  48. 
after  both,   if  they  fail ;  15  H.  7.   14  ;  47  E.  3.  26  ;  and 
therefore  though  18  E.  2.  F.  Execution  132.  as  my  broth- 
Nichols  said,  and   Fairefax,  (15  H.  7.  15.)  be  of  opinion, 
that  after  a  capias  returned  non  est  inventus,  the  plaintiff  EiegU,  wheth- 

.     ,.   ■  •  .  •!•  T»x'rT  er  it  bars  other 

shall  have  no  other  execution,  the  law  is  not  so.     i5ut  it  1  executions. 

a  fro    1SQ 

take  out  an  elegit,  and  enter  it  of  record,  and  it  be  returned  Ant.  2«.   by. 
nihil,  without  effect,  now  the  question  is,  whether  I  be  ^^-  ^• 
utterly  remediless  ;  and  in  this  divers  books  are  peremp- 
tory, that  I  am  without  remedy,  because   I  have  made 
(say  they)  my  election,  and  that  entered  upon  record,  and 
therefore  I  can  never  resort  to  any  other  ;  and  to  this  ef- 
fect are  the  books  of  19  H.  G.  4  ;  Newton,  5  E.  4.  41 ;  a 
great  opinion  against  two  judges  that  had  granted  it.  And 
it  is  cited    5  E.  4.  41.  to   have  been   so  judged,  30  E.  3. 
and  15  H.  7.  15.     Fairefax  accordeth,  but  also  saith,  that 
after  a  capias  you  shall  not  have  an  eUgit.     But  an  aL  ^o^w^Mi. 
elegit,  or  an  elegit  in  divers  counties,  one  after  another, 
the  plaintiff  may  have,  as  the  books  are.     21  H.  7.  19. 
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[57  6]      4^8l  5  Phil.  &  Mar.     Dyer  162.     But  these  books  not- 

^■^^v^     withstanding,  (whereof  there  is  never  a  judgment  but  one, 

scilicet,  30  £.  3.  which  I  find  not,)  I  hold  the  law  to  be 

clean  contrary  ;  and  that  where  the  party  takes  an  elegit, 

Ro.  1.904,905.  and  can  have  no  fruit  of  it,  that  he  may  resort  to  another 

execution,  though  the  election  be  entered  of  record.   Yet 

ihr.mm     18  E.  2.     F.  Execution  140;    one   had   an  eUgit  into 

162.941.      9H.    _,  n    \       in  n 

7. 9.b.  Co.  L.  Norf.,  the  sheriff  returned  execution  of  half  twentyfour 
646.'  '  acres,  the  plaintiff  prayed  a  new  elegit  into  Suffolk,  and 

was  denied  all  but  Norfolk,  which  is  an  error. 
Mo.  24.60.  E.      And  first  for  authorities  directly  to  the  point :   17  E.  4. 
160.'  '  4.  'per  curiam,  adjudged  ;  afler  elegit  taken  forth,  the  year 

expired  before  it  was  served,  whereupon  a  scire  fadaa  was 
sued  out,  and  upon  that  a  capias  by  judgment,  notwith- 
standing the  exception  taken  ut  supra,  for  it  was  said  that 
Westm.  2.  being  affirmative  took  not  always  at  the  execu- 
Po«t  173.  Flo.  tion  at  common  law.     And  it  must  be  understood  of  an 
116*.  a.  Ante     elegit  entered  of  record,  for  otherwise  there  were  no  qucs- 
Ro.\^906.^*'     ^^®"  ^^  ground  for  it.     And  47  Edw.  3.    Fitz.  Execution 
41,  the  opinion  of  Piercey  and  Finchden  is,  that  where 
an  elegit  is  taken  out  and  not  served,  the  plaintiff  may 
2  Cro.  3.  Ac-    have  another  execution.     And  50  £.  3.  4.  when  Kirton 
said,  that  because  an  elegit  was  awarded,  and  was  retuni- 
ed  nihil,  yet  no  cap.  could  be  awarded,  nor  capias  pro 
fine  served,  Belknap  answered,  they  would  «be  advised  of 
that.     It  seems  that  the  conceit  of  this  peremptory  issue 
of  the  election  entered  hath  been  the  cause,  that  the  en- 
try, of  latter  times,  hath  been  forborn  of  record,  till  first  it 
appear  whether  any  thing  can  be  had  by  the  elegit,  and 
then  to  enter  the  choice  upon  the  roll,  when  the  elegit  is 
returned  executed  ;  but  indeed  when  execution  is  made, 
it  is  fit  to  be  returned  of  record,  and  £led,  and  not  kept  in 
the  attorney's  pockets,  to  hide  and  return  when  he  finds 
his  advantage.     Now  for  reason  of  law  in  this  case,  there 
[58]       is  none  why  a  man  should  be  prejudiced  by  ignorance 
Pio.  66.  a.        alieni/acti  or  casus,  and  therefore  if  I  plead  joint-tenancy 
in  myself,  I  must  show  of  whose  feoffment ;  not  so  of  joint- 
tenancy  in  a  stranger. 


FosTKK  V9.  Jackson.  141 

Next,  it  is  mistaken  if  it  be  conceived,  that  the  election,      [58  a] 
that  is  made  and  recorded,  is  to  be  taken  an  election  of     ^-^*v^^ 
the  very  writ  of  elegit.     No  ;  it  is  an  election  of  the  land,  injiutice  to 
(be.  of  the  defendant ;  elegit  executumem  de  medietate  ter-  wo^rd  to  de^ 

^^«.M.«M  prive  a  man  of 

rarum.  his  due.  3Cr. 

The  words  of  the  statute  of  W.  2.  c.  18.  are,  that  it  ^^'  iRo.906. 
shall  be  in  the  election  of  the  plaintiflf  to  have  a  writ  of 
fieri  fac.  to  the  sheriff,  to  levy  the  debt  upon  the  goods 
and  chattels  of  the  debtor,  or  that  the  sheriff  shall  deliver 
him  all  the  chattels,  and  one  half  of  the  land,  until  the 
debt  be  levied.     Out  of  these  words  I  note,  that  the  elec- 
tion is  applied  to  the  fieri,  fiic,  as  well  as  to  the  elegit. 
Again,  that  of  the  two,  the  case  of  the  fieri  fac.  is  the 
worst ;  for  it  is  said,  that  he  may  elect  the  writ  of  the 
fieri  fac.f  but  for  the  other,  that  he  may  not  elect  the  writ, 
but  the  land  itself  of  the  debtor,  to  hold  till  he  be  satis- 
fied, which  supposeth  land  to  be  chosen  ;  for  if  there  be  TurpUettpar*, 
none,  the  choice  is  no  choice,  and  the  word  ehgit  is  not  mt  cum  mo 
the  matter,  but  the  act,  of  election,  which  is  in  both  exe-  general  mie  of 
cutions  alike.     And  therefore  (see  Mich.  17  and  18  Eliz.  cie^y°^n.t 
Dyer. 344.)  where  one  granted  a  rent  out  of  land  unto  a  ^J^*rit*^2^2to- 
man  and  his  heirs,  without  saying  pro  ae  et  h€tredibus^  and  e^  ^  in«t* 
thiSD  the  grantor  died,  the  grantee  brought  the  writ  of  an-  iss'  a!  Piowdl 
nuity  against  the  heir  of  the  grantor,  who  appeared  and  226.  i>oat.  iso! 
imparled  till  the  next  term,  and  then  the  plaintiff  discon-  co.  L.  I44.b. 
tinued^  and  after  distrained,  and  made  avowry,  and  then 
the  plaintiff  in  the  replevin  pleaded   the  writ  of  annuity 
in  bar  \  whereupon  it  was  demurred,  and  it  was  adjudged 
for  the  grantee ;  for  the  person  of  the  heir  was  not  charge- 
able, and  therefore  the  election  was  void,  and  none  in 
law,  and  therefore, /)er  curiam^  though  they  had  proceeded 
to  judgment  in  the  writ  of  annuity,  yet  the  land  might 
still  have  been  charged. 

But  now  in  the  same  case,  if  the  writ  of  annuity  had 
been  brought  against  the  grantor  himself,  it  would  have 
been  bound  for  ever,  and  so  it  would  have  turned  the  rent 
charge  in  fee  simple  into  an  annuity,  only  for  the  life  of 
the  grantor.  So  you  see  that  the  election  stands  not  in 
the  choice  of  the  writ  of  annuity,  for  that  may  be  idle  and 
mistaken,  but  of  the  annuity  itself,  when  it  is  in  being* 
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[58  b]  In  ravishment  of  a  ward,  where  the  jury  found  the  in- 

^•^"^'^^      fant  within  age,  and  assessed  damages  to  one   hundred 

Adittdfled  in  45  .     , 

E.s.%.  and      Dounds,  if  he  were  not  married,  but  if  he  were  married, 

96  H  9   3 

to  three  hundred  pounds ;  the  plaintiff  could  not  have  a 
double  conditional  judgment,  although  he  could  not  know 
whether  he  were  married  or  not,  and  therefore  he  was  en- 
forced to  make  election  ;  and  yet  if  he  choose  judgment  of 
Mo. 48.  marriage,  and  the  hundred   pounds,  if  the  sheriff  return 

that  he  is  married,  he  shall  have  execution  for  the  three 
hundred  pounds,  for  the  election  of  the  marriage  is  void. 
36  E.  3.  F.  Gard.  11.  33  H.  6.  14.  If  the  tenant  en- 
feoff his  heir  within  age,  and  the  lord  receive  of  him  his 
services  in  the  life  of  the  father,  yet  he  may  take  him  in 
ward,  afler  the  death  of  the  father ;  otherwise  it  is  if  he 
receive  his  services  of  him,  afler  the  death  of  the  father, 
for  there  are  now  divers  things  to  make  choice  of,  not  so 
before.  ^ 

Thus  far  of  writs  of  executions,  that  being  sued  forth 
fail  of  their  effect  wholly. 

Now  of  executions  that  have  their  effect  in  part.  (5) 

Ben.  177.  Yd.      If  upon  2i  fieri  fac.  the  debt  be  satisfied  in  part,  the  rest 

Ezecation,i3S.  may  be  served,  either  by  capUu  or  elegit.     14  E.  4.  11. 

47  E.  3.  26.  and  14  H.  7.  38.     But  in  that  case  one  had 

sued  forth  k  fieri  fac.  and  before  the  return  he  prayed  a 


(5)  To  obtain  execution  of  a  judgment  in  England,  there  are  four 
different  species  of  writs ;  first,  a.  fieri  facias  against  the  goods  of  the 
debtor ;  second,  an  elegit  against  the  goods  and  a  moiety  of  the  lands ; 
third,  an  extendi  fitcicu  agamst  the  whole  of  the  lands,  or  in  some  cases, 
against  the  body,  land  and  goods ;  fourth,  a  capias  ad  satisfaciendum 
against  the  person.  2  Tidd's  Pr.  911.  The  plaintiff  having  sued  out  one 
writ  of  execution,  may,  before  it  is  executed,  abandon  that  writ,  and  sue 
out  another  of  a  different  sort ;  or  he  may  have  several  writs  of  the  same 
sort,  running  against  the  defendant  or  his  goods  at  the  same  time,  in  dif- 
ferent counties.  But  after  the  execution  of  one  writ,  the  plaintiff  can- 
not sue  out  or  proceed  upon  another,  of  the  same  or  a  different  sort,  un- 
til that  which  has  been  executed  is  returned ,  and  then,  if  a  part  only  be 
levied  upon  sl  fieri  faciaSj  the  plaintiff  may  have  an  alias  fieri  facias,  or 
other  execution  for  the  remainder ;  or  if  the  capias  nd  satisfaciendum 
be  rendered  ineffectual,  by  the  death  or  escape  of  the  defendant,  (see 
note  6.)  the  plaintiff  may  have  a  new  writ  for  the  whole :  and  he  may 
sue  out  and  execute  several  elegits  for  lands  in  different  counties.  & 
Tidd's  Pr.  912.    See  also  14  Mass.  474,  Davis  v.  Richmond. 

In  Massachusetts  there  is  but  one  form  of  an  execution,  which  includes 
a  capias  ad  saHsfaciendumj  n.  fieri  facias  and  an  extendi  fada^,  4  Mass. 
403,  Ladd  w.  Blunt    11  Mass.  d20|  Lyman  v.  Lyman. 
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eapiaSj  but  it  was  denied  him  till  it  should  appear,  upon        [58  c] 
the  return  of  the  fieri  fac.^  whether  he  had  execution  by      ^-^*v^^ 
that,  so  it  seems  there  was  some  entry  of  it  of  record.     So  2  Cro.  35B. 
there  is  a  kind  of  bar  upon  the  electing  of  the  fieri  fac.  if 
it  may  be  served,  for  there  shall  not  be  two  several  kinds 
of  executions  out  at  once. 

And  upon  the  elegit,  if  there  be  no  execution  but  upon  i  R0.905.  Sjd. 
goods,  because  there  is  no  land,  and  the  goods  appear  not  ^'^  J^'  ^' 
enough,  I  am  of  opinion  he  may  have  a  capicis,  for  now  it 
is  in  effect  but  ^  fieri  fac.  though  the  word  be  elegit. 

But  if  there  be  land  extended,  it  is  otherwise ;  and  yet       f  59  1 
quart,  if  the  debt  be  40  pounds  and  nothing  extended,  ^^'  '^J* 
but  a  lease  for  three  years  at  five  pounds  a  year,  or  the 
like ;  for  then,  as  to  that  that  remains,  the  eiegit  fails,  as  in 
the  other  case,  where  nothing  at  all  is  to  be  had. 

But  if  a  capias  be  executed,  that  is  in  law  sufficient  for  5  Co.  87. 
the  whole  debt ;  for  carpus  humanum  f%on  recipit  estima- 
tianem,  so  as  if  you  take  it  all,  you  must  take  it  for  the 
whole  debt. 
Now  to  the  main  question. 

First,  it  is  agreed  on  all  sides,  that  whereas  the  elegit  2  iMt  395.  Ex- 
or  fieri  foe.  are  both  executions  and  satisfactions  to  all  '    *    - 

purposes,  and  against  all  persons,  the  capias  is  a  full  exe- 
cution, as  the  book  22  Ass.  43  says ;  but  it  is  not  a  perfect 
satisfaction  in  nature  to  all  purposes,  and  against  all 
persons. 

Now  how,  and  to  what  purpose,  and  in  what  cases,  is  it 
not  a  satisfaction,  is  the  question. 

First,  I  agree  clearly,  that  it  is  not  an  actual  satisfaction,  Br.  Condition, 
no  not  between  the  parties,  according  to  Hillary's  case, 
33  H.  6.  47.  where  one  was  bound  to  satisfy  for  goods 
that  he  had  embezzled,  and  in  debt  upon  an  obligation, 
he  pleaded  that  upon  a  suit  for  those  goods  he  was  taken 
in  execution. for  the  damage,  and  it  was  adjudged  no  plea. 
But  this  is  nothing  to  the  case  in  question ;  for  without 
doubt  it  is  no  satisfaction  to  common  speech,  nor  to  a 
foreign  plea. 

But  the  question  is,  whether  it  be  not  qwisi  satisfaction,  5  cor.  87  a. 
or  satisfaction  in  law,  to  that  very  suit. 
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[59  a]         For  if  an  executor  release  a  debt,  or  discharge  one  in 

^-^^^^'^^^     execution,  it  shall  be  accounted  in  law  assets  as  received. 

66.AMeta,Br.i.      Again,  it  is  no  satisfaction  clearly,  as  to  bar  me  to  seek 

2Cr.S38.         satisfaction  against  another  liable  to  the  same  debt  or 

damages.    And  therefore,  29  H.  8.  Brooke,  Execution  132. 

4  H.  7.  21.  20  H.  6.  11.  33  H.  6.  47.  14  H.  4.   19.  and 

Blomfield's  case  principally,  Co.  lib.  5.  fol.  86.  B.  and 

Jones  and  Williams'  case  cited  there,  are  all  clear  law, 

and  yet  make  nothing  to  the  case  in  question.     Nor  4  E. 

4.  38.  5  E.  4.  4.  being  all  to  one  effect. 

Post  60. 6  Co.       Again,  I  am  of  opinion,  that  if  two  be  bound  jointly 

2  Cr.' 338,939,   &nd  Severally  to  me,  and  I  sue  them  jointly,  I  may  have  a 

M2, 694. 1  Cr.   copios  against  them  both,  and  the  death  or  escape  of  the 

one  shall  not  discharge  the  other. 
SeTond  kinda        But  I  cauuot  havc  a  captos  against  the  one,  and  another 

of  ezectttioiii         . 

upon  one  obii-  kind  of  oxccution  against  the  other,  because  though  they 
^^ag^t^^  be  two  several  persons,  yet  they  make  but  one  debtor, 
Seywre not*"  whcu  I  suc  thcm  jointly ;  but  if  I  sue  them  severally,  I 
Oum'ifYsue  ^^V  sever  them  in  their  kinds  of  execution ;  for  though 
them  by  one      the  oblifiratiou  be   but  one,  yet  the  originals,  the  suits, 

wnt,batWTer.      ,       ,.      ^     .     ,  ,  j  ^  !i-  r 

•1  precines.  pleadmgs,  judgments,  and  executions  are  so  divers,  as  if 
Co.'40.  b.'2  they  were  upon  several  obligations.  But  yet  so  as  if 
s^.B.Yei.67.  oncc  a  very  satisfaction  be  had  of  one,  or  against  the 

sheriff  upon  an  escape  of  one,  the  rest  may  be  relieved 

upon  an  audita  querela. 

5  Co.  87.  a,  2  But  now  sinfi:ly  out  of  the  very  point,  I  hold  that  a 
Cro.  143.  adj.  capios  ad  saiisfaciend.  is  against  that  party  as  not  only 
7.^Pio.44i.a!  an  execution,  but  a  full  satisfaction  by  force  and  act,  and 
Roil.'  m  Mo.  judgment  of  law ;  so  as  against  him  he  can  have  no  other. 
Mo*  Ms'i^'  "^'  against  his  heir  or  executor,  for  these  make  but  one 
2^-  person  in  law. 

1  Reason.  For  where  the  law  gives  three  or  four  kinds  of  execu-- 

tions,  not  all  together,  but  by  way  of  choice,  whereof  the 
capias  ad  aaHafaciend.  is  one ;  and  wheniShe  body  is 
taken,  it  is  a  full  execution,  and  cannot  be  for  part,  (as  a 

6  Rep.  86.  b.  fieri  fac.  may  be,)  it  is  an  election  of  itself  of  that  kind  of 
utra.  87.  a,        exccution,  and  so  a  renouncing  of  the  rest,  as  well  as  an 

elegitj  though  it  use  not  the  very  word,  <&c.  For  if  the 
defendant  had  lands  and  goods,  when  the  plaintiff  took 
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the  body,  he  made  a  plain  preferment  of  that  execution      [59  6] 
before  the  other.     And  if  they  came  after,  he  prevented      ^-^^^^^ 
his  choice   by  haste,  which  expedition  alone  is  a  great 
advantage  in  execution. 

And  it  is  especially  to  be  noted,  that  the  debtor  hath 
not  the  choice  to  put  the  creditor  upon  the  execution  ; 
for  then  it  had  some  color  of  reason ;  but  the  choice  is 
taken  by  the  creditor. 

If  the  party  in  execution  escape  of  his  own  wrong,  yet       [^^] 
the  plaintiff  cannot  have  against  him  any  other  kind  of  2  Reason. 

.•  •      A  !_•  A  I  Of  1  R«.  901.  Mo. 

execution,  nor  agamst  his  executors  ;  whereof  the  reason  37.  Cr.Car.  2J5. 

is,  because,   that  when  he  hath  begun,  and  chosen  the 

body,  he  can  never  resort  to  any  other  execution  against 

the  selfsame  party;  but  the  reason  is  not  because  he  hath 

an  action  against  the  sheriff;  for  so  he  hath  in  the  former 

case  of  several  executions  against  several  debtors  by  one  Cr.  cnr.  75. 

obligation,  as  well  after  as  before  the  escape.  (6.)  Am.  sy. 

(6)  The  law,  in  these  particulars,  is  since  altered.  By  staL  21  Jac.  I  c. 
24,  it  Lb  entacted  '  That  the  party  or  parties  at  whose  suit,  or  to  whom 
any  person  shall  stand  charged  in  execution  for  any  debt  or  damage 
recovered,  his  or  their  executors  or  administrators^  may,  after  the  death 
of  the  person  so  charged  and  dyin^  in  execution,  lawfully  sue  forth,  and 
have  a  new  execution  against  the  lands  and  tenements,  goods  and  chat- 
tels, or  any  of  them,  of  tlie  person  so  deceased,  in  such  manner  and  form, 
to  all  intents  and  purposes,  as  he  or  they  or  any  of  them  miffht  have  had, 
by  the  laws  and  statutes  of  this  realm,  if  such  person  so  deceased  had 
never  been  taken  or  charged  in  execution.'  And  by  stat  8  and  9.  W.  III. 
c.  26,  it  is  enacted  *  that  if  amr  prisoner  who  is  or  shall  be  committed  in 
execution  to  any  or  either  of  the  said  respective  prisons,  shall  escape 
from  thence  by  any  ways  or  means  howsoever,  the  creditor  or  creditors 
at  whose  suit  such  prisoner  was  charged  in  execution,  at  the  time  of  his 
escape,  shall  or  may  retake  such  prisoner  by  any  new  capias,  or  sue 
forth  any  other  kind  of  execution  on  the  fudsrmenty  as  if  the  body  of  the 
prisoner  had  never  been  taken  in  execution." 

With  respect  to  the  plaintiff's  remedy,  there  is  no  distinction  between 
an  escape  by  the  prisoner  in  his  own  wrong  and  an  escape  by  the  per- 
mission of  the  sheriff;  or  in  other  words,  between  a  negligent  and  a  vo/- 
unttuy  escape ;  but  with  respect  to  the  duties  and  liabihties  of  the  sheriff 
there  is  a  distinction.  If  a  sheriff  volunlarily  suffer  a  prisoner  to  go  at 
large,  he  cannot  retake  him  again,  even  on  fresh  pursuit;  and  if  he  docs, 
the  prisoner  maj.liave  an  action  of  trespass  against  him  for  the  unlawful 
imprisonment,  d.  T.  R.  25,  Atkinson  v.  Jameson.  2.  Wils.  294,  Ravens- 
croft  V.  Eyles.  I.  Saund.  35.  n.  (l.)4  Mass.  395,  Commonwealth  v.  Drew. 
10.  Mass.  59,  Appleby  v.  Clark.  11  Mass.  14,  Brown  v.  Getchell.  But 
in  the  case  of  a  negligent  escape,  the  sheriff  may  retake  the  prisoner  on 
fresh  pursuit;  and  if  he  retake  him  before  action  brought  for  the  escape, 
he  will  be  excused,  but  not  if  action  be  brought  before  the  retaking. 
And  if  the  sheriff  do  not  make  fresh  pursuit,  or  do  not  retake  the  prisouer 
before  action  brought,  though  he  will  in  such  case  be  liable  to  tlie  plain- 

19 
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[60  a]  And  therefore,  if  he  take  one  in  execution,  who  escapes, 

^^">^"^^    he  hath  choice  to  take  another,  or  to  get  satisfaction  from 

ICr.  240.  Ant.   ^,         ,       .^  ^i 

67.  6  Co.  86.     the  sherift  upon  the  escape. 

»2.^b!^*  ^*  ^  ^^'       ^"^  ^^^  ^^  ^^  ^^®  party  himself,  though  he  make  an 

*io%^*  ^'  ^  escape,  (which  is  his  own  wilful  wrong,)  yet  the  plaihtiif 

can  have  no  other  execution  against  him.     And  if  he  saith 


tiff,  yet  he  may  retake  the  prisoner  and  keep  him  in  custody  until  he 
makes  an  agreement  with  him ;  or  he  may  have  an  action  on  the  case  for 
the  wrongful  escape.  3  Co.  52,  Ri^eway's  case.  See  also  1  Saund.  35.  n. 
(1.)  14  Mass.  14. 10  Mass.  59.  And  in  Massachusetts,  by  stat  1784  c.  41, 
if  the  prisoner  shall,  within  three  months  after  such  escape,  be  recovered 
and  returned  back  to  prison  agcdn,  the  shehflTis  liable  to  nothing  further 
than  the  costs  of  any  action  vmich  mav  have  been  commenced  against 
him  for  the  escape.  Brown  v.  Getchell,  11  Mass.  15.  After  a  vohirUary 
escape,  a  voluntary  return  of  the  prisoner  into  custodv  will  not  prevent 
Uie  liability  of  tlie  sheriff;  and  after  such  return  the  sheriff  cannot  law- 
fully detain  the  prisoner,  without  a  new  authority,  express  or  implied, 
from  the  plaintiff.  2  Johns.  Ca.  9,  Lansing  v.  Fleet  If  the  sheriff,  after 
a  voluntary  escape,  arrests  the  prisoner  again  on  the  same  execution 
without  a  new  authority  from  the  plaintiff^  and  takes  from  him  a  bond 
for  the  jail  liberties,  jointly  and  severally  with  another  person  as  surety, 
such  bond  is  void  for  duress,  not  only  as  to  the  prisoner  but  also  as  to 
Uie  surety.  15  Johns.  256,  Thompson  v.  Lockwood.  But  see  Brown  v. 
Getchell,  11  Mass.  11. 

If  a  prisoner  be  permitted  to  go  out  of  prison  with  the  consent  of  (he 
plaintiff,  neither  the  sheriff  nor  the  plaintiff  can  afterwards  retake  him 
oy  virtue  of  the  same  or  another  execation  issued  upon  the  same  judg- 
ment, for  he  is  thereby  discharged  from  the  juagment.  Therefore 
if  debt  or  scire  facias  be  afterwards  brouffht  upon  the  judgment, 
or  if  it  be  pleaded  as  a  subsisting  debt,  the  defendant  may  plead  that 
he  was  discharged  out  of  custody  by  the  plaintiff's  consent.  Or  if 
he  be  afterwards  taken  on  execution,  the  court  will,  on  motion,  set 
aside  the  execution  and  discharge  him  out  of  custody.  1  Saund.  «35.  a. 
n.  (1.)  1  Show.  177,  Buxton  v.  Home.  2  Mod.  130,  Bassett  v.  Salter; 
though  it  bo  upon  an  agreement  to  pay  certain  sums  at  stipulated  times, 
4  Bur.  2482j  Vigers  v.  Aldrich ;  or  upon  giving  fresh  security  to  satisfy 
the  judgment  and  that  security  is  afterwards  defeated  on  account  of 
mere  informality  ;  1  T.  R.  557,  Jaques  v.  Withy.  And  if  the  plaintiff 
discharge  one  of  several  defendants,  taken  on  a  joint  ca.  set,  he  cannot 
afterwards  retake  him  or  take  any  of  the  others.  6  T.  K.  525,  Clark  v. 
Clement.  If  a  bond  be  given  to  the  plaintiff  with  a  condition  to  render 
in  execution  one  who  was  thereupon  discharged,  the  condition  is  vmd. 
1  Bos.  and  Pul.  242,  Da  Costa  v.  Davis.  So  where  a  plaintiff  agreed 
with  a  defendant  who  was  in  custody  of  the  sheriff  on  a  ca.  ^o.  that  he 
might  go  beyond  the  liberties  of  the  jail  for  his  convenience,  on  the 
defendants  covenanting  that  he  would  continue  in  custody  of  the  sheriff 
and  not  ^o  beyond  the  bounds  prescribed  by  the  plaintiff;  <^nd  that  if  he 
did  go  furthei  the  plaintiff  might  retake  him  on  the  ca.  sa.  or  issue 
another  ca.  sa.  and  commit  him  again  until  the  debt  and  costs  were  paid ; 
and  the  defendant  having  violated  the  agreement  by  going  beyond  the 

Srescribed  bounds,  the  plaintiff  issued  another  ca.  sa.  on  which  the 
efendant  was  again  taken  by  the  sheriff;  it  was  held  that  the  agree- 
ment amounted  to  a  permission  to  the  defcndcnt  to  go  at  large ;  that  he 
was  not  liable  to  be  retaken,  but  was  entitled  to  his  discharge  and  might 
maintain  an  action  for  false  imprisonment  upon  his  recaption.  5  Jomie. 
364,  Yates  v.  Van  Renssalaer.    But  if  a  prisoner  in  execution  procures 
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he  hath  remedy  against  the  sherifT,  yet  that  may  fail,  either  [60  6] 
by  death,  or  disability  of  the  sheriflT.  And  by  the  same  ^-^•"v*^-' 
reason  that  there  is  difference  between  the  same  party 
and  another,  in  case  of  escape^  I  hold  it  much  more  rea- 
sonable in  the  case  of  death.  41  Ass.  PI.  15.  One  in  exe- 
cution for  debt  escaped,  and  the  sheriff  died,  whereupon 
the  plaintiff  prayed  a  new  capias  against  the  prisoner, 
and  had  it  in  that  case  of  mischief;  but  other  executions 
I  hold  he  could  not  have  had  in  that  case. 

When    the    party  taken  in  execution  makes  a  wilful  3  Co. 62. b. 
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escape,  and  that  against  the  keeper's  will,  yet  the  plain- 
tiff can  take  no  other  execution  ;  this  cannot  be  in  the 

his  liberation  upon  an  agreement  to  surrender  himself  again  into  custody 
upon  certain  conditions,  and  afterwards  does  voluntarily  surrender  liiin- 
self  and  return  into  custody  pursuant  to  such  agreement,  he  may  then 
be  lawfully  detained  in  prison  and  will  not  be  discharged  on  audita 
querela.  14  Mass.  443,  Little  v.  The  N.  P.  Bank.  But  the  plaintiff's 
consent,  in  order  to  discharge  the  judgment,  must  be  previous  to  tlio 
escape,  and  a  subsequent  assent  by  him  is  no  bar  to  a  scire  facias,  or  an 
action  of  debt  upon  the  judgment  10  Johns.  18],  Sweet  v.  Palmer.  1 
Salk.  271,  Scott  v.  Peacock.  So  the  attorney  of  tlie  plaintiff  on  record 
has  no  power  to  discharge  a  defendant  from  custody  on  execution  witliout 

amcnt  of  the  debt ;  his  general  authoritv  as  attorney  ceases  with  the 
^ment,  or  at  least  with  the  issuing  of  the  execution  witliin  tiie  year. 
8  Johns.  361,  Jackson  v.  Bartlett.  But  in  Massachusetts  it  is  said  that 
the  plaintiff's  attorney  on  record  has  authority  to  discharge  an  execu- 
tion. 13b  Mass.  32,  Langdon  v.  Potter ;  but  not  upon  receiving  a  less 
sum  than  the  amount  of  the  judgment.  1  Pick.  350,  Lewis  v.  Gamage. 
See  also  4  Bam.  &  Cres.  271,  Crozer  v.  Pilling  &  al.  And  now  in  Mas- 
sachusetts, by  Stat  1819  c.  94,  it  is  provided  that  the  creditior  muv,  at 
any  time,  discharge  his  debtor  from  prison,  and  such  discharge  shall  not 
operate  to  release  the  debtor  from  the  debt  and  costs  on  which  he  was 
committed,  but  such  debt  and  costs.  &c.  shall  be  and  remain  a  legal 
claim  against  the  goods  and  estate  of  the  debtor,  his  body  being  forever 
thcreaf&r  exempted  from  arrest  therefor. 

A  prisoner,  in  Massachusetts,  committed  in  execution  may  be  taken 
from  the  jail,  and  even  from  the  jail  liberties,  at  the  discretion  of  the 
magistrates,  for  the  purpose  of  having  the  poor  debtor's  oath  adminis- 
tered to  bim  by  them, — and  he  thereby  conmiits  no  escape.  14  Mass. 
^®,  Com.  V.  Alden.  But  where  a  debtor  procured  a  discharge  from  an 
execution  on  which  he  stood  imprisoned,  upon  payment  of  part  of  tlie  sum 
due,  but  fraudulently  concealed  the  facts  tliat  he  had  previously  coinmit- 


given  for  the  liberty  of  the  jail  yard 
V.  Gamage.  See  also  16  Johns.  181,  Sweet  v.  Palmer.  And  formerly, 
If  a  prisoner  was  admitted  to  the  jail  liberties  upon  giving  bond,  by 
Occident  or  mistake,  in  a  penal  sum  less  tlian  double  the  amount  on 
fthich  he  was  imprisoned,  tne  sheriff  could  not  thereby  protect  himself 
against  an  action  by  the  creditor  for  an  escape,  although  tlic  bond  was 
approved  by  two  justices  according  to  st.  1784  c.  4L  15  Mass.  276, 
CUapp  y.  Hayward.    But  this  is  now  remedied  by  stat  1819  c.  24. 
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-.       favor  of  the  prisoner,  for  he  is  the  only  wrongdoer  both  to 
^        -'       the  parties  and  to  the  law,  and  is  the  cause  why  that  execu- 
tion is  defrauded,  and  so  gives  cause  of  another. 

There  is  no  cause  to  impute  any  fault  to  the  plaintiff, 
why  he  may  not  now  take  a  new  execution,  since  by  the 
defendant's  fraud  he  could  not  reap  the  benefit  of  this. 

Likewise  there  is  no  cause  to  quit  the  offender,  and  to 
lay  the  charge  upon  the  sheriff,  who  consented  not  to  the 
escape,  whom  the  plaintiff  would  free  by  taking  another 
execution  against  the  party  himself. 

Therefore  there  can  be  no  other  reason  of  that  position, 
but  that  the  capias  executed,  and  the  body  taken,  stops, 
as  against  him,  all  other  executions  but  itself  and  the  con- 
sequence of  it,  which  is  the  action  of  debt,  or  action 
upon  the  case  upon  the  escape. 
5  Co.  87.  b.  Now  in  the   principal    case,  all   these   considerations 

move  mainly,  and  are,  without  exception,  more  clear  and 
just  to  quit  the  defendant,  being  in  no  fault,  and  to  satisfy 
the  plaintiff  by  his  own  choice,  whereof  he  hath  had  full 
effect  directly,  that  is,  his  body. 

3  Reason.  ^^  '^  ^  prerogative  to  the  king,  to  have  execution  of 
5^Co*ih2  b       body,  lands,  and  goods,  not  communicated  to  the  subject, 

but  in  case  of  stat.  Merchant  and  Staple,  and  recognizance 
5  Co.  86.  b.  87.  of  that  nature,  which  is  by  the  statute  law.     And  there- 
fore   the   case   put  in   Blomfield's   case,  that  where  the 
^  party  was  taken  in  execution  upon  a  statute,  and  died, 
and  yet  execution  was  had  against  goods  and  lands  after, 
is  nothing  in  this  case,  for  they  were  all  due  at  the  first, 
and  therefore  might  be  taken  at  once  or  severally.     But  if 
this. opinion  should  hold,  a  man,  beginning  with  a  capw^ 
may  be  sure  upon  death  to  end  with  a  fieri  fac.  or  elegit. 
And  if  so  many  be  bound,  and  all  taken  in  execution, 
upon  the  death  of  every  one  a  new  execution  may  be 
against  the  executor ;  which  is  absurd  and  full  of  mis- 
chief. 

4  Revon.  When  the  plaintiff  took  him  in  execution,  as  be  chose 
^fbZsZd  ^'^^^  '"^  ^^^^  remedy,  so  he  could  not  but  foresee  that  he 
WO"-               might  die  under  his  hand,  so  it  was  his  folly  to  choose 

that  kind  of  execution,  which  w(is  execntio  caduca. 
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The  heriot  by  law  is  optimum  animal  in  m  veritatei      [60  d\ 
but  if  the  lord  will,  he  may  take  the  worst.     And  as  it    '^-^^n^'^*' 
was  said  by  a  father,  that  lost  his  son  in  battle,  novi  me 
gtnuisae  mortalem^  so  here  Foster  may  say  notn  me  cepiaae 
mortalem. 

Now  since  the  execution  of  the  body  stands  as  a  satis-  5 w  *"**"*    «« 

''  21  Jac.  cap.  24. 

faction  between  the  same  parties,  while  the  party  lives,  J.^'-^^-  ^*^' 
there  is  no  sense  but  that  the  party  yielding  himself  to  the        [61] 
execution,  and  ending  his  life  in  it,  and  the  other  accept-  5*.?^**  °^  ^* 
ing  it,  and  so  both  agreeing  upon  it,  it  should  make  a  ^^^  m^^c  his 

.  ^o  o       *  suit,  liavf  pa- 

final  discharge  touching  himself;  for  it  cannot  be  truly  tuner  vith  me, 

said,  that  the  defendant  is  in  fault,  when  being  not  able  S^e  all.    ^^ 

to  pay  his  debt  instantly,  he  yields  his  body,  and  lands, 

and  goods,  if  he  have  any,  to  the  course  of  the  law  and 

his  creditor's  choice,  and  endures  with  patience,  without 

flight  or  escape,  after  the  creditor  chose  his  body.     For  it 

is  a  fancy  to  say  that  the  debtor  ought  to  pay  his  debt, 

for  the  law  must  be  the  same,  whether  he  were  able  to 

pay  or  not. 

And  of  all  executions,  that  of  the  body  in  law  is  es-  6  Reaion. 
teemed  the  best,  as  also  in  law  of  nature  the  best,  and 
most  forcible ;  and  therefore,  7  H.  6.  6.  by  the  opinion 
of  Cotismore,  if  two  executors  have  judgment,  and  the 
one  pray  a  capias^  and  the  other  a  fieri  fac.^  the  capias 
shall  be  awarded  as  best  for  the  testator.  And  the  com- 
mon Jaw  gave  not  that  execution,  as  being  too  hard  and 
heavy,  but  only  in  the  case  of  wilful  wrong,  vi  et  armia, 
for  which  none  was  thought  too  hard.  And  therefore  icr.  205. 
barons  were  not  subject  to  it,  but  upon  great  contempts  ; 
nor  yet  since  the  statute  25  Edw.  3.,  though  they  be  not 
specially  exempted. 

Though  the  plaintiff  have  no  direct  interest  in  the  body, 
as  in  his  ward  or  villain,  to  buy  or  sell  it,  yet  he  hath  in- 
terest in  it  for  liberty  or  restraint  by  ward,  till  he  pay  tci- 
timum  quadrantem  in  salva  et  arcta  aistodia.  Read  the 
case  in  the  4th  Chap,  of  the  second  Book  of  Kings,  the 
creditors  would  take  the  two  sons  for  bondmen. 

Although  in  trespass  vi  et  armia  at  the  common  law 
against  a  baron  a  capi<M  lieth  not,  nor  after,  by  the  equity 
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[61  a]  of  the  common  law,  upon  the  statute,  because  the  estate 
^•^^y^^  of  a  baron  is  intended  sufficient;  yet  11  H.  4. 15*  tii&omi- 
2  Le.'  174. '  ne  replegiandOj  against  Dame  Spencer  a  peer  of  the  realm, 
vir.  a  baroness  bom,  it  was  granted,  because  it  was  an 
high  injury  to  the  person  whom  she  eloined.  Also  the 
common  law  holdeth  the  body  the  greatest  pain  and  high- 
est coercion. 

And  the  reason  is  apparent,  for  as  Christ  saith.  The 

body  is  of  more  worth  than  raiment.     And  as  it  is  said  in 

Job,  pellis  pro  pelle,  and  all  that  a  man  hath  he  will  give 

for  his  life,  but  touch  his  flesh  or  his  bones,  &c.     Now 

imprisonment  toucheth  both,  in  saha  ei  arcta  eusiodia. 

itM  a  more  fit      Now  touching  the  case  that  is  agreed,   14  H.  4.  4.    Id 

mptSiof         E.  4.  10.  that  where  a  man  takes  distress  for  rent,  and 

ezecution^^^''  upou  avowry  hath  return  irreplevisable,  that  if  a  beast  die 

^^^tiioagh    ^^  ^h®  pound,  that  now  he  may  distrain  anew,  and  that 

SlrS  wWct'^  ^*®  should  much  convince  the  case  in  question  ;   he  that 

not  in  the  body  looks  near  uuto  it  shall  find  it  nothing  like  ;  for  besides  that 

of  a  freeman.  .  o  ^ 

II  Mod.  21.  there  is  no  comparison  between  the  body  of  a  man  and 
beast,  touching  valuation,  and  so  touching  satisfaction,  it 
is  to  be  noted  that  the  sum  of  rent,  or  the  valuation  of  the 
damage  is  not  adjudged  to  the'  avowant  in  the  rep2atnn, 
and  then  the  beast  taken  by  him  in  execution,  as  in  the 
case  in  question,  but  where  he  had  taken  the  beast  by 
distress,  and  that  is  replevied  from  him.  Now  upon 
the  right  of  distraining  appearing,  the  beasts  are  restored 
unto  him,  in  that  state  as  they  were  before,  to  remain 
with  him  as  a  distress  lawfully  taken  by  judgment  of  the 
court,  and  not  to  be  replevied ;  so  this  hath  no  colour  of 
an  execution,  but  is  only  the  effect  of  the  agreement  of 
the  parties,  or  act  of  law,  be  it  in  rent  service  or  rent 
charge,  or  damage /ea#ant,  that  ho  may  distrain  and  re- 
tain, till  the  rent  or  damage  be  satisfied ;  so  that  even  as 
if  the  beast  had  died  before  judgment  he  might  have  dis^ 
trained  again,  so  after  judgment,  for  it  is  alike  in  both 
cases. 
Co.  64.  a.  But  the  body  of  a  freeman  cannot  be  made  subject  to 

distress  or  imprisonment  by  contract,  but  only  by  judg- 
ment. 
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But  in  this  case  the  debt  is  adjudged,  and  the  body  [61  6] 
taken,  by  a  warrant  of  the  court  and  of  the  law,  in  exe-  n-^-v-w/ 
cution  for  it. 

Pascb.  43  Eliz.     Rot.  88.     Anne    Williams   brinss   a  Sdre/a. 

9  C*Tt\   \dSl   l^f! 

a  set.  feu:,  against  Edmund  Cuttryes  and  Constance  his  scr.sso/ 

wife  administratrix  of  Richard  Lamb,  to  have  execution 

of    eightjeight    pounds   debt    and    damages    recovered 

against  Lamb."  The  defendant  pleaded,  that  the  plaintiff, 

by  capias  ad  satisfaciendum^  had  taken  Lamb  himself  in        r52l 

execution,  in  which  execution  he  died,  and   demanded  a  man  die«  ib 

execution,   bis 

judgment,  and  the  plaintiff  demurred.     Hill.  4  Jac,  it  adminittraton 
was  adjudged  against  the  plaintiff  in  the  King's  Bench ;  chargeable. 
which  was  long  after  Blomfield's  case  either  argued  or 
published,  it  being  argued  38,  39  Eiiz.  and  published  ter- 
tiaJacobi. 
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A  Abe  oath  in  a  matter  upon  which  an  indictment  for  perjury  would  not  lie,  was 
pvakdiable  by  fine  in  the  Star  Chamber,  as  a  misdemeanor. 

Master  William  Spicer  was  sentenced  in  Star  Cham-  star  Chamber. 
ber,  at  the  suit  of  Thomas  Read,  esquire,  to  four  hundred  giu^yet^panish- 
pounds  fine,  for  that  he  had  taken  oath  before  Baron  Snig,  chamber. 
according  to  order  taken  upon  the  commission  of  defec- 
tive titles,  that  John  Spicer  his  father  was  seized  of  a 
manor  of  some  estate  of  inheritance,  if  his  Majesty's  title 
hinder  not,  whereas  in  truth  the  manor  was  then  the  said 
Read's,  and  so  obtained  the  letters  patents  from  the  king. 
But  this  was  punished,  not  as  a  direct  and  judicial  perjury, 
but  as  a  misdemeanor  in  abuse  of  the  king's  gracious 
commission,  to  the  disturbance  of  possessions,  which  was 
instituted  and  intended  for  the  quieting  of  possessions,  in 
supply  and  imitation   of  the  statute  of  32  H.   8.  cap.  9. 
whereby  men  are  forbid  to  buy  and  sell   titles,  saving  to  iico.98. 
such  as  are  in  possession  of  the   lands.     And  because 
Read  the  plaintiff  had  been  sued  and  troubled  by  colour  of 
his  new  patent,  a  hundred  marks  damages  was  given  to 
him,  and  the  sentence  ordered  to  be  published  through 
the  kingdom. 


152  Parke  <&  Percival  vs.  Evans.     Barrow  vs.  Lewellin. 

[62  a] 
>^%^w/  Parke  &  Percival  t^^.  Evans. 

a  theriff  cannot  break  open  a  dwellinghouse  upon  civil  process ;  nor  can  he  law- 
fully enter  a  house,  the  door  of  which  he  haa  procured  to  be  opened  by  crafl 
and  false  pretences. 

-\ 

Star  Chamber.      HuGH  EvANs,  an  underbailiff  of    Stepney,  and  others 

Breaking  an  ,  ,  , 

house  upon  Were  fined  at  the  suit  of  Parke  and  Percival  in  two  hun- 
ceM^  ^.'^o.  dred  pounds  a  piece,  for  that  they,  upon  a  private  process 
and^.  icr.  **  ^^^  ^"'^  ^^  O"®  Brocklesbury  against  one  Porter,  who 
688.  Dy.  37.  a.  j^y  j,j  ^j^g  housc  of  Parke,  came  and  knocked  at  Parke's 

door,  whereupon  Parke's  wife  came  to  the  door,  and  open- 
ed  it  a  little  to  see  who  was  there,  and  they  presently 
with  their  swords  drawn  rushed   in  upon  her  whether  she 
would   or  no,  and   bare  her  down,  and  brake  open  the 
chamber  door,  where  Porter  lay,  and  brake  afso  Percival's 
Sheriff  fined     house  adjoining   to  it,  to  get  instruments  to  break  doors 
executing  pro-  withal,  and  did  hurt  divers  in  the  house.     And  my  Lord 
263'264.°2  Cr.  Chief  Barou  and  myself  held  the  first  entry  unlawful,  for 
^eo^^i^'  ^'  ^^^  opening  of  the  door  was  occasioned  by  them  by  craft, 
li^hss'^'^'  ^^^  ^^^^  "®^^  ^^  ^^^  violence,  which  they  intended. 


Barrow  t^^.  Lewellin. 

A  libel  by  writing  a  reproachful  letter,  sealed  and  delivered  to  the  party  libelled, 
and  not  published  to  others,  is  punishable,  as  tending  to  a  breach  of  the  peace, 
but  no  civil  action  can  be  maintained  thereon. 

Star  Chamber.      Paul  Barrow    preferred  a  bill  in  the  Star   Chamber 

letter  to  t^"^    against  Maurice  Lewellin,  for  writing  unto  him  a  despite- 

^i.  2i5*Vc.  f*^l  ai^d  reproachful  letter,  which,  for  ought  appeared  to 

Co  ^25^  Mo  ^®  court,  was  sealed  and  delivered  to  his  own  hands,  and 

148.   McNai.   ncver  otherwise   published.     And  it  was    resolved,   that 

though  the  plaintiff  in  this  case  could  not  have  an  action 

of  the  case,  because  it  was  not  published,  and  therefore 

could  not  be  to  his  defamation,  without  his  own  fault  of 

divulging  it,  and  all  actions  of  that  kind  do  suppose  in 

4Co.  15.  a.       auditu  quam  plurimorum  propalavU^  &c. ;  yet  the  Star 

Chamber  for  the  king  doth  take  knowledge  of  such  cases 

4Le.240.         and  punish  them,  whereof  the  reason  is,  that  such  quar- 

rellous  letters  tend  to  the  breach  of  the  peace,  and  to  the 
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stirring  of  challenges  and  quarreb,  and  therefore   the      [62  b] 
measfi  of  such  evils,  as  well  as  the  end,  are  to  be  pre- 
vented. (1) 

(1)  If  words  have  been  spoken,  or  a  libel  has  been  addressed  to  the 
plaintiff  only,  without  further  publication,  no  action  is  maintainable, 
since  no  temporal  damage  can  nave  accrued  from  the  defendant's  act ; 
but  SUCH  a  publication  of  a  libel  would  be  sufficient  to  sustain  an  indict- 
ment, on  the  fipround  of  its  tendency  to  produce  a  breach  of  the  peace. 

1  WilL  Saund.  132.  n.  (2.)  1  Caines  581,  Lyle  v.  Clason.  2  Esp.  N.  P. 
C.  G25,  Phillips  v.  Jansen.  But  in  an  indictment,  in  such  case,  it  is  ne- 
cessary to  allege  the  letter  to  have  been  sent  with  the  intent  to  provoke 
the  prosecutor  to  a  breach  of  the  peace.    6  East  464,  Rex  v.  rhillips. 

2  Stark.  N.  P.  245,  Rex  v.  Wecpener.  And  in  a  civil  action  for  a  libel,  con- 
tained in  a  letter  written  by  tne  defendant  to  the  plaintiff,  proof  that  the 
defendant  knew  that  the  letters  sent  to  the  plaintiff  were  usually  opened 
by  his  clerk,  is  evidence  to  ffo  to  the  jury,  of  the  defendant's  mtention 
that  the  letter  should  be  read  by  a  third  person,  which  would  be  a  publi- 
cation. 2  Stark.  N.  P.  (3,  Delacroix  v.  Thevenot  Vide  also  past,  120 
and  215. 


Martin  vs.  Marshal  &  Key.  [63] 

A  party  pleading  a  prescription,  moat  bring  bimaelf  strictly  within  the  prescription 

pleaded. 
Whether  a  coort  cf  chancery  may  be  by  prescription,  quare. 
The  court  of  chancery  is  coeval  with  the  kingdom,  and  is  an  integral  part  of  the 

administration  of  public  justice,  emanating  from  the  king  as  sovereign,  and 

bound  by  no  rules  which  it  may  not  justly  depart  from  in  special  cases. 

Martin  brought  an  action  of  false  imprisonment  against  False  impris- 
Marsha]  and  Key,  who  justified  and  said,  that  York  was  a  B^lcourtof  **' 
city  by  prescription  incorporate,  by  the  name  of  mayor,  y^k^whether 
aldermen  and  commonalty,  and  that  they  had  had,  time  out  »*  may  b©  by 

^ '  •'  prescription. 

of  mind,  a  court  called  a  chancery  court,  for  all  causes  of  2  Ro.  109. 

'  .  ''  .   .  ,  Godb.  262.     12 

equity  arising  within  the  city  between  citizens,  to  hear  co.  iii.  Hutt. 
and  determine  by  bill  and  answer,  and  that  the  mayor  Br.  46. 4.  inst. 
had  always  used  to  direct  precepts  for  appearance  and  ^^* 
contempt  of  orders,  and  to  imprison  for   contempts  of 
orders,  and  to  proceed  according  to  the  course  of  chan- 
cery; and  then  shows  that  another,  one  Marshal  preferred 
a  bill  before  Marshal  the  now  defendant,  being  then  mayor, 
and  the  aldermen,  and  tells  the  effect ;  whereupon  the  de- 
fendant being  summoned,  appeared,  but  would  not  answer, 
and  thereupon  an  order  was  made  against  him,  that  he 
should  answer  or  be  committed  ;  and  because  he  did  wil- 

20 
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[63  a]  fully  still  refuse  to  answer,  commandment  was  given  by 
^^^^^^^^  the  mayor  to  Key,  the  other  defendant,  being  Serjeant  at 
mace,  to  take  him  ;  who  did  so,  and  brought  him  into  the 
court,  before  the  mayor  ^nd  aldermen,  where  he  was  in 
open  court  committed  for  his  contempt,  which  taking  and 
committing  was  the  same  imprisonment.  Whereupon  the 
plaintiff  demurred,  and  it  was  adjudged  against  the  de- 
fendants upon  one  gross  fault ;  that  where  the  prescrip- 

Monitrani  and  *^^"  ^^^  ^^^  precepts  to  be  directed,   (which  must   be 
Br.  63.  understood  by  writing,)  the  precept  to  Key  the  defendant 

here  whereby  the  plaintiff  was  taken,  was  by  word.  And 
if  that  were  void,  which  is  made  part  of  the  cause  of  the 
judgment,  the  whole  plea  is  vicious,  though  the  commit- 
ting in  open  court  were  good. 

But  in  the  handling  of  this  case  it  was  argued  by  Ser- 
jeant Hitcham,  that  the  substance  of  the  plea  was  faulty, 
for  he  argued  that  a  court  of  equity  could  not  lie  in  grant, 
much  less  in  prescription,  being  a  jurisdiction  to  be  de- 
rived from  the  crown,  and  so  he  said  it  was  resolved  by 
Popham,  Anderson,  Gawdy,  and  Walmsley,  that  the  king 
could  not  grant  to  the  now  queen  to  hold   a  court  of 
equity,  and  that  also  it  could  not  be  by  prescription,  for 
Cofsi.   Pre-    the  king  cannot  grant  anything  in  derogation  of  the  com- 
i8"^4*S8t  87.  naon  law;  but  tenere placita^  according  to  the  course  of 
mi  Ti'alpre-  "^^^  ^^Y  ^^  granted  and  prescribed,  and  the  chancery  in 
rogatiye,B.  16.  Chester  and  Durham  are  incidents  to  a  county  palatine, 

Jurisdiction,  •'    *^ 

Br.  105.  which  had  jura  regalia.     And  London  and  the  cinque 

ports  have  acts  of  parliament  for  them.  And  indeed  I 
hold  this  to  be  a  greater  question,  and  of  great  considera- 
tion to  be  admitted,  that  a  court  of  equity  should  stand 
upon  grant  or  prescription  only.  For  though  it  be  true 
that  the  court  of  chancery  hath  always  been,  and  so  in 
effect  stands  by  a  prescription,  yet  that  is  not  well  rea- 
soned ;  for  in  pleading  of  anything  done  in  chancery,  you 
do  not  begin  your  plea  with  a  prescription,  as  in  these 
inferior  pretended  courts,  but  you  plead  a  thing  done  in 
the  court  of  chancery,  as  you  do  all  things  done  in  the 
courts  of  common  pleas,  or  king's  bench ;  whereof  the 

E^^k^i^Bnic-  *'®^^^°  *s>  ^^^  ^^®y  ^^^  fundamental  courts,  as  ancient  as 
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the  kingdom  itself,  and  known  to  tlie  law ;  for  all  king-      [63  b] 

doms  in  their  constitution  are  with  the  power  of  justice     ^-^*v^^ 

both  according  to  the  rule  and  of  law  and  equity,  both  ror,'8. 

which  being  in  the  king  as  sovereign,  were  after  settled 

in  several  courts,  as  the  light  being  first  made  by  God,  was 

after  settled  in  the  great  bodies  the  sun  and  moon.     But 

that  part  of  equity  being  opposite  to  regular  law,  and  in 

a  manner  an  arbitrary  disposition,  is  still  administered  by 

the  king  himself  and  his  chancellor,  in  his  name  ab  initio, 

as  a  special  trust  committed  to  the  king,  and  not  by  him 

to  be  conunitted  to  any  other.     And  it  is  true,  that  the 

one  is  bound  to  rules,  the  other  absolute  and  unlimited, 

though  out  of  discretion  they  entertain  some  forms,  which 

they  may  justly  leave  in  special  cases. 


Arundel's  Case. 


«jn 


[64] 


Venue  fonam  two  places  in  respect  <^  several  issues  taken  by  two  defendants. 
(Vide  ante.  p.  5  b.  Crow  v.  Edwards.) 

In  a  cognizance  as  bailiff  of  the  GoTemors  of  the  school  of  O.  it  need  not  be 
shown  that  the  Governors  were  incorporated,  for  it  shall  be  presumed  by  the 
plea ;  *  but  one  person  cannot  claim  chattels  by  succession,  as  alderman,  Ax., 
without  a  special  allegation,  except  in  the  case  of  Abbot,  Prior,  or  other  corpo« 
ration  known  in  law  to  rest  in  one  person. 

In  a  replevin  by  Arundel  against  two,  for  taking  his  visne  from  two 
beasts  at  a  place  called  Horsedown  in  Southwark,  one  of  p^*<^®*  »? '•- 

*  ^     '  spect  of  two 

the  defendants  pleaded  non  cepit,  whereupon  issue  was  defendants,    i 
taken,  the  other  pleaded  that  the  place  where,  lay  in  the  Ro.  667.   Post 
parish  of  St  Olave's,  in  Southwark,  and  was  the  freehold 
of  the  governors  of  the  school  of  St  Olavcs,  and  so  made 
cognizance.     The  plaintiff  replied,  claiming  a  way  over 
the  place  to  another  place,  in  the*  same  parish,  and  issue 
taken  upon  that  prescription.     And  one  venire  fac.  was 
awarded  for  trial  of  both  issues  from  Southwark,  and  the 
parish  of  St  Olaves.     It  was  excepted  that  it  should  have 
been  only  de  vicineto  parochuB,  because  the  place  ap- 
pears to  lie  ^ere,  and  therefore  that  was  the  nearest  %  Cr.  87. 
venue  to  the  fact.     But  the  court  ruled  the  venue  well. 


*  Vide  1  Mass.  485,  Proprs.  of  Kennebec  Purchase  v.  Call,  ace. 
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[64  a]      for  though  it  ought  to  have  been  so,  if  both  the  defend- 

^■^^^^^^     ants  had  joined  in  the  plea  of  prescription,  because  that 

then  they  had  both  agreed  that  it  had  lien  in  the  parish, 

yet  because  the  one  issue  was  non  cepit  to  the  place,  as 

or.    ,••         it  was  laid  in  Southwark  generally,  and  he  was  not  bound 

oCO.  133.  a.  4«i«i«t  •!! 

1  Cr.  46.  by  his  fellow's  confession  that  it  lay  in  the  parish,  and 

there  was  but  one  ven.  /ac,  therefore  that  must  fit  both 
their  cases,  which  was  to  have  it  both  from  Southwark 

Plea  of  Corpo-  ^^^  ^'^"^  ^^^  parish  in  Southwark  ;  and  it  was  also  ruled 
ration  wi^out  ^h^t  it  IS  not  showed  that  the  governors  were  incorporated, 
creation  of  it,  for  it  shall  be  presumed  by  the  plea;  19  H.  6.  80. ;  though 
chap,  tans        20  E.  4.  2.  whcro  one  brought  debt  by  name  of  alderman 

I>ean  22  Au.  i_         ^i  •  />  •         • 

67.  Common.  &s  successor,  be  Otherwise  ;  for  a  succession  in  one  person 
^!fiE\^^.  of  chattels  will  not  be  presumed  without  special  allega- 
S«*"rJo^no  ^*^'*'  except  in  case  of  abbot,  or  prior,  or  the  like  corpo- 
4Co.66ji,Co.  ration,  known  in  law  to  rest  in  one  person,  as  well  for 

L.  46.    22  Co.  '  ,  .  .  . 

105.  4R.66.7.  chattels  as  inheritances,  for  otherwise  bishops,  deans, 
parsons,  vicars,  and  the  like  cannot  take  obligation  to 
them  and  their  successors,  but  they  will  go  to  the  execu- 
tors. And  Lumey  in  the  hcibects  corpus  was*^made  Listney, 
to  agree  with  the  ven,  /ac.  though  the  true  name  was 
lAsnejfy  because  they  sound  so  like. 


Replerin.  _  __ 

Ooldsboroagh.  JOHNSON   VS.    ThROUGHGOOD. 

Upon  a  plea  of  preacriptioa,  proof  of  a  more  ample  right  than  that  claimed  ia  no 
variance. 
1  Bml.  177.    2 

Ro.  708.   Br.        In  a  replevin  by  Johnson  against  Throughgood,  issue 

Election  in  it.  was  taken  whether  one,  and  all  whose  estate  he  had  in  a 

fonns!'^  *Ft^  manor,  had  used  to  tether  their  horses  to  stakes  in  a  place 

tothwhl)rtet.    caJJ^^d  the  brook,  ab   et  post,  festum  Pent,   annuaiim; 

and  the  verdict  foun4  that  they  had  used  to  do  in  vigil. 

Pentecostes  in  festo  Pentecostes  die  luma  in  s^timana 

PentecosteSy  aiU  postea  ad  suum  libitum  annuatim.     And 

it  was  adjudged  for  the  parson  that  did  prescribe,  and 

that  the  verdipt  did  maintain  the  prescription,  as  it  was 

pleaded,  because  it  was  more  large,  and  also  gave  a 

choice.  (I) 


Webb-  167 

(l)fA  plea  of  a  prescriptive  riffht  of  common  for  one  hundred  sheep,  is  [64  6] 
maintainedby  proof  of  such  ngnt  for  one  hundred  sheep  and  six  cows. 
Cro.  Eliz.  722.  Bushwood  ▼.  rond.  A  declaration  stating  a  prescrip- 
tive right  of  the  plaintiff  to  have  a  reasonable  toll  of  all  corn  brought 
into  their  market  to  be  sold,  and  sold  there,  excepting  com  sold  there 
by  or  to  9.  freeman  of  the  borough,  is  maintained  though  it  appear  that 
com  sold  to  a  freeman  is  not  exempted  from  toll.  1  Taunt.  142,  Tewkes- 
bury V.  BricknelL  So  if  the  jury  find  the  prescriptive  right  claimed, 
and  further  find  a  distinct  usage  to  pay  something  tor  i^  it  is  sufficient, 
for  this  is  coUateral  to  the  prescription,  and  the  prescription  is  perfect 
without  it  Cro.  Eiz.  405,  Wilcox  v.  Watson.  But  if  the  jury  find  the 
prescription  proiil,  ifc  *  paying  for  it  ever}[  year  Id.'  the  prescription  as 
pleaded  fails ;  for  the  prescription  is  entire,  and  the  paymett  of  the 
penny  is  parcel  of  it  Cro.  EUiz.  563,  Liovelace  ▼.  ReignoldB.  BuL  N. 
P.  59. 


Webb. 


If  a  plaintifr  mumiM  that  he  it  bailiff  to  the  sheriff,  and  thereupon  pray  proceta 
to  the  coronen  which  ia  granted ;  whether  proceta  may  ilterwardi  be  awarded  to 
the  dieriff,  and  if  it  it,  whether  it  ia  tuch  a  mitawarding  of  proceta  as  it  helped 
by  the  ttatate  of  jeofailet,  qwere. 

Action  was  brought  by  A.  B.  against  Webb,  and  issue  ^waid  proceaa 
joined,  and  then  the  plaintiff  made  surmise,  that  he  was  ^  IhciS'^"^*' 
bailiff  and  servant  unto  Grimstone,  the  sheriff  of  Essex,  JI^"-  ^•lu. 

'  '16.  Cr.  El.  894. 

and  therefore  prayed  process,  &c.  to  the  coroners,  which  Co.  l.  1694. 
being  confessed,  the  entry  was  et  ei  conceditur.  And  Cr.  £1.674.  * 
yet  afterwards  the  ven,  fac.  went  to  the  sheriff,  and  the 
jury  past  for' the  plaintiff.  And  this  was  moved  in  arrest 
of  judgment  by  serjeant  Towse,  and  the  question  was 
whether  this  grant  to  the  coroners  being  merely  in  favor 
of  the  plaintiff,  to  avoid  his  delay  by  challenge,  may  not 
as  well  be  left  after  it  is  granted,  as  before,  have  been  re- 
quired at  the  first. 

Next,  whether  this  be  not  a  misawarding  of  process  Yei.  16. 
remedied  by  the  statute  of  jeofailes. 


9 

158  ~  Green  v$.  Armsteed. 

[65]  Green  t^^.  Armsteed. 

Norfolk.  Devise  to  A,  for  life,  reversion  to  bis  son  B,  except  A.  do  purchase  another  house 

Goldsborough.       ^*^  ^  much  land  of  equal  value  for  B.  and  then  the  said  A,  may  sell  the  house 

and  land  devised  as  his  own,  is  a  devise  of  a  fee  simple  to  B.  after  the  death 

of  ^. 
An  express  devise  shall  not  be  altered  by  subsequent  general  or  doubtfUl  words. 

Devise  of  land      In  trespass  by  Robert  Green  against  William  Armsteed 
^hMelw    *  for  lands  in  Clay,  the  case  was  thus,  that  Ralph  Green 
«Tu,enily'  ^^^^  ^ssue  William,  and  William  had  issue  Robert  the 
S^JmTmS**''  P'*^>'^^^''f>  ^^^  Thomas  his  younger  son,  and  being  seised 
of  these  lands  in  Clay,  and  of  certain  lands  in  Stukey,  did 
make  his  will  concerning  the  same  as  followeth.     /fern,  I 
will  that  William  Green  my  son  shall   have  my  house  and 
land  in  Clay  for  the  term  of  his  natural  life,  and  then  to 
remain  to  Thomas  Green  his  son,  except  the  said  William 
Green  do  purchase  another  house  with  so  much  land,  and 
so  good  in  value  as  the  said  house  and  land  in  Clay,  for 
Cr.Cir.lM.     the  said  Thomas  his  son,  and  then  the  said  William  shall 
sell  the  said  house  and  lands  in  Clay  as  his  own.     And 
the  said  Thomas  Green  shall  pay  or  cause  to  be  paid  to 
his  sisters,  10  pounds  of  good  English  money  in  form  fol- 
lowing, that  is  to  say,  to  each  of  them  20  shillings  by  the 
year,  until  the  said  sum  of  10  pounds  be  fully  contented 
and  paid  to  the  sisters. 

Aem,  I  give  my  land  and  house  in  Stukey  and   else- 
where to  Richard  Manset  for  term  of  his  life,  and  then  to 
remain  to  Robert  Green  and  the  heirs  males  of  his  body, 
and  for  defkult  of  such  issue  to  Thomas,  and  he  to  pay  40 
pounds  to  the  children  of   Robert.     The  only  question 
was,  whether  Thomas,  under  whom  the  defendant  claims, 
took  a  fee  simple  in  the  lands  of  Clay,  or  but  for  term  of 
his  life ;  for  William  purchased  no  other  lands  for  him, 
and  both  William  and  Thomas  are  dead.    And  it  was  ad- 
2Cro.4i6.       judged  without  difficulty  that  he  took  a  fee  simple  after 
8^.'co.  l!      the  death  of  William  ;  for  though  the  first  words  taken  by 
'   '*'  themselves  would  have  given  him  but  an  estate  for  life, 

yet  the  word  purchase  in  the  second  clause  imports  in 
common  speech  an  absolute  purchase  in  fee,  though  a 
purchase  may  be  also  for  life ;  as  fee  imports  fee  simple, 
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and  the  fea9t  of  S.  Michael  the  most  notorious  and  emi-  [65  a] 
nent  feast,  except  it  be  otherwise  specified.  And  there-  >-^*v^ 
fore  if  a  man  appoint  his  executors  to  purchase  100 
pounds  land  for  a  younger  son,  no  doubt  it  will  import  a 
fee  simple.  Also  he  says  that  if  William  purchase,  then 
he  shall  sell  the  land  in  Clay  as  his  own,  that  is,  he  shall 
have  power  to  sell  them  then,  and  not  before.  Whereas 
if  Thomas  took  an  estate  but  for  life,  he  might  have  sold 
them  before  as  his  own. 

Again,  he  was  appointed  to  purchase  other  house  and 
land  of  as  good  value  (not  yearly  value)  as  the  house  and 
land  in  Clay.     Now  the  value  of  the  land  is  according  to 
the  value  of  the  whole  estate.     And  so  it  is  apparent  that 
the  meaning  was,  that  he  should  have  the  one  land  of  as 
good  value  and  estate  as  the  other;  and  that  appeared  6fb.]6.a.  Co. 
also  in  that  he  was  to  pay  the  10  pounds  howsoever ;  and  i58.  so. 4i6, 
it  was  urged,  that  the  payment  of  10  pounds  did  also  en-  fco^V.  mJt. 
force  a  fee  simple,  which  were  clear,  if  the  will  be  under-  *06,378. 
stood,  that  he  should  pay  his  20  shillings  a  year,  from  the 
death  of  the  testator  before  his  estate  fell  in  possession. 
But  because  I  rather  take  the  meaning  otherwise,  the 
paying  of  20  shillings  yearly  could   be  no  peril  unto  him, 
because   if  his  estate  should  cease,  he  would  cease  his 
payment ;  otherwise  it  had  been  to  pay  his  10  pounds  at 
once,  but  yet  it  would  have  made  the  legacies  of  20  shil- 
lings a  year  unto  the  daughters  uncertain,  which  the  tes- 
tators made  certain,  for  otherwise  he  would  have  said, 
that  he  should  have  paid  it  by  20  shillings  a  year,  if  the 
estate  came  to  him,  and  they  live  so  long.     And  for  the 
other  clause  it  was  holden  clearly,  although  it  spake  of 
the  lands  in  Stukey,  or  elsewhere,  that  elsewhere  can  never  Ro.2  Ab.  sss. 
extend  to  the  lands  in  Clay  upon  all  the  parts  of  the  will,  Vent.'s5i.' 
as  before,  though  he  have  no  lands  but  in  Clay  and  Stukey.  8hJnnot*&'d^ 
But  the  word  elsewhere  shall   be  rather  surplusage  and  ^^^^^ 
void,  than  by  such  a  loose  word  to  alter  a  large,  plain  and  ^^'  *  ^'* 
particular  devise  before.  (1) 

(1)  See  ante  Widlake  v.  Harding,  and  the  note  theretOi  p.  9. 


160  CocKB  vs.  Jennor. 

[66] 
>-^*v^^  Cocke  vs.  Jennor. 

A  release  to  one  of  teyeral  joint  trespaMen  diichargefl  the  whole,  and  ii  as  good 

a  aatiflfafition  in  law,  as  a  satisfaction  in  deed. 
If  joint  trespassera  be  sued  in  one  action  and  sever  in  pleading,  yet  one  jury  shall 

assess  damages  for  all ;  and  if  they  are  sued  in  several  actions,  thou^  the 

plaintiff  may  elect  the  best  damages,  yet  he  can  have  but  one  satisfaction,  and  if 

he  require  two  an  cmdita  querela  will  lie. 

Lit  Sect.  876.       Thomas  CocKE  brought  an  action  of  trespass  against 

lOH.'e.  41.  b.'  Kenelme  Jennor  for  breaking  his  house  at  Dunmow,  and 

tre^S^r  dTs-  beating  him  the  last  day  of  October,  in  the  tenth  year  of 

3  cJf  3i.""5    '^^^  '^^"g-     The  defendant  pleads,  that  he  together  with 

L?53t^*   ^^'  ^^^  Robert  Milborne,  in  the  time  of  the  trespass  supposed, 

did  jointly  break  the  plaintiff's  house,'and  beat  him,  and 

that  afterwards  on  the  thirteenth  day  of  June,  11  Jac.  R. 

the  plaintiff  did  release  unto  the  said  Milborne  by  his 

writing,  which  the  defendant  shows  in  court,  all  actions 

two  ^IsMisora    ^^^'  ^^^  personal,  &c.  and  avers,  that  the  trespass  where- 

Sfo^dSSeiroe     ^^  ^^^  plaintiff  complains,  and  which  he  and  Milborne 

rSlht*to  o^e^of  ^'^  j^>"^'y>  ^^  ^^^  ^^  eodem^  et  non  alia  neque  diversa. 

them,  it  being  Whorcupon  the  plaintiff  demurred,  and  it  was  adjudged 

a  joint  disseisin   #•.,/.,*,  .  i».* 

and  trespass,  for  the  defendant;  for  though  a  trespass  be  joint,  and 
ahainioidliis  several  to  this  purpose,  that  he  may  sue  either  one  or  all, 
lo'cSl^iig.*!!!^*  y®^  when  two  join  in  a  trespass,  they  so  make  one  tres- 
Ante*69^*i  Cr  P*^^^®**'  ^^  either  of  them  is  as  well  answerable  for  his  fel- 
««.  N.  B.  107.  low's  fact  as  for  himself.  And  therefore  a  release  to  one 
Cr.  349, 385.      dischar£ceth  the  whole  trespass  ;  and  also  a  release  is  as 

27E383    10 

Co. 7. a. 5. b.    good  a  Satisfaction  in  law,  as  a  satisfaction  in  deed;  (1) 

1  Cr.  68,  192. 

R^.  S.  J.  W  A  release  to  a  person  as  a  joint  trespasser,  who  is,  in  fact,  not  liar 

Heydon  180,      ble  as  such  to  the  plaintiff,  will  not  destroy  the  plaintiff's  riffht  of  action 
164.  2Cro.  118.  agfainst  those  who  are  liable.    3  Johns.  175,  Wilson  v.  Reed. 
3  Leo.  122.  10      In  an  action  by  tenants  in  common  for  a  trespass  committed  on  land 
Sj;  ^12;  V  ^     of  which  they  are  coheirs,  a  release  by  one  of  the  plainti£&  is  a  bar  to 
Jm.*^M9'     the  action.    13  Johns.  236,  Austin  v.  Hall. 

39  E,  3.'l7.  In  trover  asainst  two  defendants,  one  pleaded  not  guilty  and  a  verdict 

YeW.  68.  ac-      against  him,  uie  other  pleaded  a  release  of  all  actions  and  had  a  verdict 

cord.  fiQTf  iiioi^  and  it  was  hela  that  the  plaintiff  was  not  entitled  to  judgment 

against  either ;  because,  the  trover  being  joint,  the  release  discharged 

both.    4  Mod.  379,  Kiffin  V.  Willis. 

But  a  release  must  be  construed  according  to  the  particular  purpose 
for  which  it  was  made.  Therefore  where  a  release  was  ^iven  to  one  of 
two  partners,  with  a  proviso  that  it  should  not  prejudice  any  claims 
against  the  other  partner,  and  that  in  order  to  enforce  the  claims  against 
the  other  it  should  be  lawful  for  the  releasor  to  sue  either  the  other  or  both 
the  partners  separately  or  jointly,  it  was  held  that  this  was  no  bar  to  an 


Lbdsham  v8.  Rows  &  Mudge.  161 

and  therefore  if  an  executor  release,  the  debt  released  is      [66  a] 
judged  assets  in  his  hand.     Now  against  joint  trespassers, 
there  can  be  but  one  satisfaction,  and  therefore  if  they  be 
sued  in  one  action,  though  they  may  sever  in  pleas  and 
issues,  yet  one  jury  shall  assess  damages  for  all ;  and  as 
to  the  damages,  he  that  is  no  party  to  the  issue,  shall  have 
an  attaint  as  well  as  his  fellows ;  and  if  they  be  sued  in 
several  actions,  though  the  plaintiff  make  choice  of  the 
best  damage,  yet,  when  he  hath  taken  one  satisfaction,  he 
can  take  no  more,  and  if  he  require  two,  an  audita  que- 
rela will  lie. 

action  brought  against  both  to  recover  of  the  other,  payment  of  money 
due  from  both.    2  Brod.  &  Bing.  38,  Solly  v.  Forbes. 


Ledsham  t;^.  RowE  &  Mudge. 

Where  there  are  divers  inaet  joined,  a  ven./ac.  awarded  ad  triaftdum  exitum  utum, 
is  rofficient. 

Thomas  Ledsham  brought  an  action  of  trespass  against  co.  B. 
John  Rowe  and  Christopher  Mudge,  for  imprisoning  of  v!^>?^«r 
him    five  days :  John    pleaded   not   iruilty   to    four   days,  *^*»^^<**'. 

.  .  tnatidutn  ext- 

whereupon  issue,  and  to  the  other  day  justification,  and  tum,  where 
thereupon  another  issue  ;  and  then  Christopher  did  divide  vers  others, 
his  pleas  in  like  manner,  into  two,  whereof  the  latter  was  poBt.G4! 
a  justification,  and   thereupon   issue  taken,  and  then  fol- 
lows the  award  of  the  ven./ac.  in  these  words,  ideo  quoad 
triandum  lam  exitum  quam  pradictum  alium  exitum  inter 
predict.    Thomam   ct  prcrfatum  Johan.   Rowe  superii^ 
meniionat.  prmceptum  est  vie.  fyc.     And  it  was  excepted, 
that  this  award  was   insuflicient,  as  being  uncertain,  and 
could   not  be  applied   to  all,  though   the  jury  had  given 
verdict  for  all ;  but  it  was  ruled  good,  because  exitus  may 
respectively  serve  for  all,  reddendo  singula  singulis. 

21 


162  Parish  of  Aston  vs.  Castlebirhidoe  Chapel. 

[66  6] 

Parish  of  Aston  V5.  Castlebirmidge  Chapel.. 

It  is  in  the  discretion  of  the  court  to  deny  a  prohibition,  when  it  appears  to  them 

that  the  surmise  is  not  true.  (1) 
Those  who  have  a  chapel  of  ease  are  still  part  of  the  parish,  and  therefore,  de 

commumjure,  liable  to  reparation  of  the  parish  church. 
The  parson  of  the  parish  cliurch  tmy  officiate  at  the  chapel  of  ease,  if  he  will. 
If  two  churches  parochial  be  united,  the  reparation  shall  be  several,  as  before. 


(1)  This  doctrine  is  denied,  T.  Raymond  3,  Woodward  ?.  Bonithan ; 
and  It  is  there  said  that  the  granting  of  prohibitions  is  not  a  discretiona- 
ry act  of  the  court,  but  they  are  erantable  ex  debito  justituB.  Sed  quetrtj 
et  vide  Bac.  Abr.  tit  Prohibition  B. 


CUDDINGTON    i>8.    WiLKINS. 

1  Roil.  83  Ab  CuDDiNGTON  brought  an  action  of  the  case  against 
Lu^^siT^'  *^*  Wilkins,  for  calling  him  thief.  The  defendant  justified. 
Palm.  344.        bccause  beforctime  he  had  stolen  somewhat.     The  plain- 

Calling  a  man 

thiefaitera  tiff  replied,  that  sincc  the  supposed  felony,  the  general 
apeciai.  ^^Trin.  pardon  in  the  seventh  year  of  the  king  was  made,  and 
933.  Post^^si.  niakes  the  usual  averment  to  bring  himself  within  the 
s^°Moor863  P^''^^"*  Whcrcupoh  the  defendant  demurs.  See  Staund- 
S?*  *^jyil?*'       ford  Plac.  Coronie  180.'    That  if  a  man  arrested  for  felony 

Zilo.    M  N.  .  .  .  ^ 

23?- 4.  break  prison,  he  shall  lose  his  battail ;  but  yet  if  the  king 

pardon  him  that,  it  is  restored.     F.  Coronse  281.     1  and 
2  E.  3.  F.   Coronie   154.     So  here  the  felony  is  by  the 
pardon  extinct. 
Post.  292.  And  in  the  end  this  case  was  adjudged  for  the  plaintiff, 

fi«*^Jccord.^*^'  though  it  may  be,  he  knew  him  not  to  be  within  the  par- 
ser. 626.  don;  for   there  is  no   cause   to   favor  idle   and    injurious 
words.     But  perhaps  if  he  had  arrested  him  for  the  felony 
after  pardon,  it  might  have   been  excused  if  he  knew  it 
not,  because  it  is  an  act  of  justice.     J^ide  residuum,  infra 

fol.  81. 

(See  the  residue  of  this  case  post,  p.  81.) 


WORTHINOTON  VS.  GaBSTONS.       RiCUAROS  »».  CaKVAMEL.  163 

[67  a] 

WORTHINGTON  V8,  GaRSTONE.  v^-V^^^ 

It  if  lawful  for  any  one,  though  not  a  counsellor  or  attorney  at  law,  to  solicit  and 
prosecute  another's  suit,  if  it  be  not  for  maintenance }  and  astumpnt  will  lie 
upon  a  promise  to  pay  the  plaintiff  for  such  soliciting. 

Mich.  22  and  23  Eliz.  B.  R.  Rot.  378.     William  Wor-  Kings  Bench, 
thington  brought  an  action  of  the  case  in  the  kin£:'s  bench  Ro^f-*  Ab.  f.  n. 

*^  *^  o  mcsme  case 

against  John  Garstone,  and  declared,  that  where  he,  at  the  Vaugh.  9i. 
request   of  the    defendant,  did  solicit  and  prosecute  an 
action  of  trespass  between  the  said   Garstone,   plaintiff, 
and    John    Saunders,  defendant,    the  said    Garstone    did 
promise  to  pay   to   the    said  Worthington    one    hundred       f  68 1 
pounds.     The  defendant  pleaded  that  he  made  no  such  ^^y^'-  *»• 
promise;  and  it  was  found  for  the  plaintiff,  and  assessed  an  action  for  a 

,  ,  ,  ,  ,  .  111.      ''""»  promised 

damages  to  seventy  pounds ;  and  now  it  was  alleged  in  for  soliciting. 
arrest  of  judgment,  that  the  soliciting  and  prosecuting  of  jy  "^j*  winch' 
another  man's  suit  is  not  lawful  for  any,  but  for  an  attor-  f^^  VS'^^^m*^' 
ney  or  counsellor  at  law.     But  the  court  did  agree  with-  s^J'-^go. 
out  argument,  (Wray  being  absent,)  that  it  is  lawful  to  be 
a  solicitor,  if  it  be  not  for  maintenance,  or  that  he  lay  not 
money  out  for  maintenance. 


RlCUAKDS  V$.  CaRYAMEL*  Co.B.Assttmp- 

sit. 

InoMiimpnf,  in  consideration  of  the  forbearance  of  a  suit,  to  pay  the  plaintiff  the 

costs  and  charges  of  tlie  suit  upon  hs  first  coming  to  S.  the  plaintiff  must  aver 

notice  to  the  defendant  of  his  first  coming  to  S, 

Hill.   12.  Jac.  Rot   792.     John  Richards  brought  an  Browni.    i  r. 

,^       1       ^  1  /•     t       It).  1  Ro.  46, 

assumpsit  against  Matth.  Carvamel,  an  attorney  ot  the  462.   Brown- 
common    pleas,  and   declared,  that  whereas   he   had  in-  ^hen  necessa- 
formed  in  the  exchequer  a;^ainst  one  Milton  for  ingrossing  Y'cr^'bii.^^' 
of  corn,  and  was  ready  for  trial,  that  the  defendant,  in  JJjg* ^g  cJ.  Js^ 
consideration  that  the  plaintiff  should  not  proceed  to  his  Cr.  Car.  34  m. 
trial,  but  should  desist  from  his  proceeding,  and  should  287,493. 
also  deliver  him  a  note  of  his  costs  and  charges  expended 
In  the  suit,  did  promise  to  pay  him  such  charges  expended 
in  the  suit,  at  the  plaintiff's  first  coming  into  Somerset- 
shire, and  then  laid  the  performance  of  the  consideration 
on  his  part,  and  that  such  a  day  after,  and  before  his 
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Pbiddt  v8.  Massie.     Lkicester  vs.  Read. 


[68  a]' 


1  Roll.  462. 
ultra. 


YcW.  168. 
t  Cr.  493. 
Hutt.  80. 


action,  he  came  first  into  Somersetshire,  that  is  to  say,  into 
Taunton,  and  yet  the  defendant  paid  him  not  his  charges, 
being  six  pounds  odd  money,  which  he  had  disbursed,  and 
made  known  to  him,  by  his  note  delivered  (as  aforesaid.) 
And  upon  non  assumpsit,  it  was  found  for  the  plaintiff. 
And  it  was  said  in  arrest  of  judgment,  that  the  plaintiff 
ought  to  have  given  notice  unto  the  defendant  of  his  first 
coming  into  Somersetshire,  because  it  was  a  thing  lying 
best  in  his  own  notice,  and  that  also  because  the  defendant 
undertook  not  the  payment  by  bond,  but  by  assumpsit 
only.     And  to  this  opinion  Warberton  agreed.  (1) 

(1 )  See  ante,  p.  51,  Holmes  v.  Tvost,  and  the  note  to  that  case. 


Ven'/ac.  fonn 
amended. 
1  Roll.  204. 
2Cro.  695. 


Priddt  vs.  Massie. 

Error  in  form  in  the  veti./ac,  may  be  amended  by  the  roll. 

An  ejectione  firma  was  brought  by  Priddy  against  Mas- 
sie.    In  arrest  of  judgment  after  a  verdict,  it  was  showed, 
that  in  the  ven,  fac.  the  conclusion  was  et  habeas  ihi  hoc 
bre.j  omitting  nomina  juratorum,  <^c.     Also  that  where 
Amendment      but  ODc  was  put  in  by  talcs,  the  title  of  addition  was, 
^Ron*5Co.  nomina  juratorum,  ^c.     And  yjet  judgment  was  given  for 
i*Cro  M^**       the  plaintiflf;  for  the  ven,  fac,  is  warranted,  and  must  be 
amended  by  the  roll,  and  the  other  exception  is  nothing. 
1  Cro.  46,  162,  442,  468. 


Debt.  Leicester  t^^.  Read. 

Elxecution,  after  a  devastavit  retomed,  eannot  be  taken  by^  fac.  into  another  counly 
without  a  testatum  first  entered  upon  the  roll. 

Yeiv.  179. 2 Cr.  LEICESTER  brought  OB  actioQ  of  600  pounds  debt  against 
^itlhimre-^  Sir  William  Read  as  executor  in  London,  de  bonis  testoAo- 
3ie*RoU  ^**°  W*,  and  6  pounds  damages,  de  bonis  propriis,  si  non,  ^c. 
Upon  fieri  fac.  into  London,  the  sheriffs  return  that  he 
had  wasted  the  goods,  and  that  he  had  no  goods  of  his 
own.  Whereupon  Leicester  took  a  fieri  fac.  against  him 
into  Durham,  de  bonis  propriis,  and  the  writ  was  quod 


Lovelace  v8,  Cocket.  Ig5 

testatum  est  that  he  had  goods  there,  but  indeed  there       [68  6] 

was  no  testatum  upon  the  roll,  nor  warrant  for  the  writ,      v^^s/^w 

Whereupon  a  supersedeas  was  awarded,  and  an  execution 

upon  that   writ  made  by  a  sale  of  a  lease  discharged. 

And  it    was   a   case    of  great  extremity  prosecuted   by  YeW.  g.  Cr.  ei. 

-     .  .  ,  M7, 698.  Mo. 

Leicester  agamst  conscience.  6i2. 


Lovelace  vs.  Cocket. 

Brownlow. 
A  uw  bond,  conditioned  for  pnyment  of  the  debt  at  another  and  future  day,  ia  no  Brownl.  1  R. 

satia&ction  of  a  former  bond  for  the  tame  debt.  ^-T.  Cr.  Jac. 

679.  1  Cr.  61, 

Mich.  6.  Jac.  Rot.  1001.  Sir  Richard  Lovelace  and  New  bond  gir- 
his  wife,  brought  an  action  of  debt  upon  an  obligation  of  Sot^'anoth^^** 
100  pounds,  made  to  her  when  she  was  sole,  for  the  pay-  gi^'^b^  co* 45* 

men!  of  52  pounds   10  shillings,  by  Arthur  Cocket  the  b.  ika.  Pio. 
_    -      _  .         ,       ,    ,    .  .       ,  ^  b.  Hutt.  76. 

defendant,  who  pleaded  that  at  the  day  of  payment  of  the  Cr.  Car.  8. 85. 

52  pounds  10  shillings,  he  and  such  an  one  as  his  son  did  193. 4  H.  6.^17. 

make  a  new  bond  of  another  100  pounds,  to  the  said  wife,        C^-^] 

being  then  also  sole,   for  the  payment  of  the  same  52  go.  a!  6  Co.  28. 

pounds  10  shillings  at  another  day  then  to  come,  in  full  20  i^.  6. 46.  b 

satisfaction  of  the  said   52  pounds  10  shillings,  and  that  f.^l'e^^o.^! 

she  so  accepted  it;  whereupon  it  was  demurred  and  judged  Mod"R^«ii 

for  the  plaintiff,  for  it  was  holden  no  satisfaction  actual  ip-J^^'JJf* 

■  Plo.  6.  b.  9  Co. 

and  present,  as  it  ought  to  be.  (1)  79.  b. 

J' 1)  It  is  a  general  rule  that  the  acceptance  of  a  new  security  of  im 
erior  nature,  or  of  equal  degree,  lb  no  extinguishment  of  the  former 
debt;  as  if  a  bond  be  given  in  satisfaction  of  a  judgment,  or  if  an  obligee 
takes  a  new  bond  for  the  payment  of  a  debt  secured  by  a  former  bond, 
in  such  cases  the  judgment  and  original  bond  are  not  discharged.  Cro. 
Jac.  649,  Noyes  v.  Hapgood.  Cro.  Eliz.  304,  Bakton  v.  Baxter.  lb. 
716,  Marhood  v.  Crick.  lb.  727,  Norwood  v.  Grype.  Cro.  Car.  85, 
Lovelace  v.  Cocket  lb.  li)3,  Simonds  v.  Mewdesworth.  1  Mod.  225, 
Biythe  v.  Hill.  2  Mod.  136,  Peck  v.  IlUl.  1  Dall.  423,  Hamilton  v. 
Callender.  Cro.  Jac.  579,  Latterford  v.  May  re.  6  Co.  44,  Higgins' 
case.  11  Johns,  517,  Jackson  v.  Shaffer.  So  a  bond  with  sureties, 
though  better  than  a  single  bond,  yet  bein^  of  equal  de^ee,  will  not 
extinguish  the  single  bond,  without  bcttcrmg  the  plaintiff's  case  by 
shortening  the  lime,  or  otherwise.  1  Str.  427,  Cumber  v.  Wane.  1  Dall. 
42:j,  Hamilton  v.  Callender.  So  a  bond  and  warrant  of  attorney  on 
which  judgment  is  entered,  are  not  an  extinguishment  of  a  previous 
judgment  against  the  same  defendant  for  the  same  debt  11  Johns. 
513,  Jackson  v.  Shaffer;  and  a  bond  and  mortgage  is -not  an  extinguish- 
ment of  a  sealed  note  previously  given  for  the  same  debt  8  Johns.  54, 
Phelps  V.  Johnson.    Such  new  securities  are  considered  merely  as  co^ 
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[69  a  J       lateral  securities,  and  the  creditor  may  pursue  his  remedy  on  either,  or 
both,  at  his  election.     The  giving  of  a  new  security  which,  in  itself, 
would  not  operate  as  an  extinguishment  of  the  original  one,  cannot  ope- 
rate as  such  by  being  pursued  to  judgment.     A  judgment  recovered  in 
any  form  of  action  is  still  but  a  security  for  the  original  cause  of  action, 
until  it  be  made  productive  in  satisfaction  to  tlio  party ;  and  therefore, 
till  then,  it  cannot  operate  to  change  or  extinguish  any  otlier  collateral 
concurrent  remedy.     3  East.  251,  Drake  v.  AutchcU.     So  the  contract 
of  a  stranger  as  surety  or  guarantor,  though  by  an  instrument  of  a  high- 
er nature,  does  not  extinguish  tlie  debt  of  the  principal.    6  T.  R.  1/7, 
White  V.  Cuyler.     See  also  Hooper's  case,  2  Leon.  110,  and  Pudsey's 
case,  cited  5  Mass.  25.     So  a  bond  and  warrant  of  attorney  given  as  a 
coUatercd  security  for  a  debt,  does  not,  though  of  a  higher  nature,  and 
although  judgment  may  have  been  rendercaon  such  collateral  security, 
extinguish  the  original  contract,  if  the  judgment  remains  unsatisfied. 
And  if  a  higher  security  be  between  different  parties,  or  for  other  debts 
besides  the  original  one,  and  not  for  the  exact  amount^of  that  debt,  it 
will  be  presumed  that  it  was  intended  only  as  collateral  security.     14 
Johns.  404,  Day  v.  Leal.     5  Mass.  25,  Banorgee  v.  Hovey.     So  a  sim- 
ple contract  is  not  extinguished  by  a  sealed  instrument  which  merely 
recognizes  the  debt  and  fixes  the  mode  of  ascertaining  the  amount     7 
Cranch  2!>9,  Bank  of  Columbia  v.  Patterson.     And  a  covenant  under 
seal,  to  come  to  a  settlement  in  a  limited  time,  and  to  pay  the  balance 
which  may  be  found  due,  is  merely  collateral,  and  cannot  be  pleaded  as 
an  extinguishment  of  a  simple  contract;  the  period  within  whit  h  the 
settlement  was  to  be  made  having  elapsed  before  the  action  brought, 
and  the  plea  not  averrhig  that  any  such  settlement  had  been  made.    9 
Wheat  55(5,  Baits  v.  Peters.     And  the  official  bond  of  the  receiver  of 
public  Uionics  docs  not  extinguish  the  simple  contract  debt  arising  from 
a  balance  of  account  due  from  him  to  the  U.  States,  and  an  action  of 
assumpsit  for  the  balance  of  the  account,  and  an  action  of  debt  upon  the 
bond  against  the  principal  and  sureties,  may  be  maintained  at  the  same 
time.    9  Wheat  051,  Walton  v.  U.  States. 

A  debt  due  for  rent  issuing  out  of  the  realty  is  of  equal  degree  with  a 
debt  due  on  a  bond  ;  and  therefore  if  an  action  be  brought  for  rent  due 
from  a  testator,  the  executor  cannot  plead  a  bond  made  by  him  for  the 
same  rent,  not  yet  satisfied,  nor  e  contra ;  for  being  of  equal  degree, 
one  cannot  be. a  bar  to  the  other;  and  in  such  case  there  is  no  differ- 
ence between  rent  due  upon  a  lease  by  parol  and  a  lease  by  indenture  ; 
for  in  both  cases  the  rent  is  of  the  same  quality.     Com.  Rep.  67,  Gage 
V.  Acton.     4  Mod.  44,  Newport  v.  Godfrey,  affirmed  on  error,  12  Mod. 
7.     Com.  Rep.  145,  Stonehouse  v.  Ilford.     And  a  bond  given  for  rent  in 
arrear  on  a  parol  lease,  is  no  bar  to  an  action  of  assumpsit  for  use  and 
occupation.     20  Johns.  407,  Cornell  v.  Lamb.     And  even  a  judgment  on 
a  covenant  for  the  payment  of  rent  is  not,  without  satisfaction,  an  extin- 
guishment of  the  rent ;  and  the  lessor  mny,  notwithstanding  such  judg- 
ment, distrain  for  the  rent  in  arrear.     13  Johns.  240,  Chipman  v.  Mfartin. 
On  the  other  hand  it  is  also  a  general  rule  that  the  acceptance  of  a 
higher  security,  (as  if  a  simple  contract  creditor  take  a  bond  for  the 
debt,  or  if  a  bond  creditor  obtain  judgment  on  the  bond,  or  have  a 
judgment  acknowledged  to  him  on  the  bond,)  is  an  extin^ishment  of 
tlie  former  debt,  ana  he  cannot  afterwards  bring  an  action  upon  the 
former  contract.     Bac.  Abr.  tit  Eiiin^tishm^mt  I).  2  Johns.  308,  Cur- 
son  v.  Montairo.     6  Co  44,  Iliggins'  case.    20  Johns.  409,  Cornell  v. 
Lamb.     3  East  258,  Drake  v.  Mitchell ;  but  whether  a  foreign  judgment 
would  be  an  extinguishment,  quare  et  vide,  1  East  432.     So  a  specialty 
entered  into  by  one  partner  in  the  name  of  the  copartnership,  though 
binding  on  him  alone,  is  an  extinguishment  of  the  simple  contract  debt 
dae  from  the  partnership  to  the  obligee.    3  Johns.  Ca.  180,  Clement  v. 
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Brush.  2  Johns.  213,  Tom  v.  Goodrich.  5  Mass.  11,  Banorgee  v.  [69  6] 
Hovey.  And  if  such  specialty  was  also  executed  by  a  third  person  as 
surety,  and  he  pays  the  debt,  his  only  remedy  is  against  the  individual 
partner  who  executed  it  as  principal.  '  Tom  v.  Goodrich  ub.  sup,  2So  a 
judgment  obtained  against  one  of  several  joint  contractors  extinguishes 
the  original  contract  as  to  all  the  others.  J^)  Mass.  148,  Ward  v.  John- 
son. 16  Johns.  459,  Robertson  v.  Smith  ;  but  see  <>  Cranch  '^'V),  Sheehy 
T.  Mandeville  cont, ;  but  if  the  contract  was  n.  joint  and  several  promissory 
note,  a  judgment  against  one  would  not  extinguish  the  contract  as  to 
the  others.  5  Bos.  &l  Pull.  475,  Ayrey  v.  Davenport.  And  if,  in  an 
action  of  assumpsit  against  an  administratrix,  she  plead  in  abatement 
that  others  were  jointly  liable  with  tiie  testator,  and  fail  to  prove  it,  in 
consequence  of  which  Uie  plaintiff  recovers  a  verdict  and  mcrly  nominal 
damages,  such  verdict  does  not  extinguish  the  original  contract,  so  as 
to  bar  the  plaintiff  from  recovering  against  the  other  contractors  in  a 
subsequent  action.  2  J.  B.  Moore  157,  (4  £.  C.  L.  Rep.  410)  Godson  v. 
Smith.  And  where  a  specialty  is  given  as  a  collateral  or  further  secu- 
rity for  a  simple  contract,  the  latter  is  not  extinguished.  3  Barn.  &. 
Cres.  20t?,  Twopenny  v.  Young.^ 

All  contracts  not  under  seal,  whetlier  written  or  merely  verbal,  are  of 
equal  degree ;  and  therefore  Uie  acceptance  of  a  promissory  note,  which 
is  but  a  simple  contract,  does  not  extingui(<h  tlie  preexisting  debt.  Wil- 
les  40G,  Scott  v.  Surnam.  2  Str.  1218,  Taylor  v.  Wasteneys.  But  if  a 
person  takes  a  bill  or  note  in  payment  of  a  former  debt,  or  of  a  debt 
created  at  the  time,  he  cannot  legally  commence  an  action  on  his  orig-  * 
inal  debt,  until  such  bill  or  note  becomes  payable,  or  default  is  made  in 
the  payment  or  acceptance ;  for  the  receiving  of  such  bill  or  note 
amounts  to  an  agreement  to  give  credit  for  the  length  of  time  it  has 
to  run.  "^he  right  of  action  is  thus  suspended,  though  not  extinguished. 
3  Bos.  Sl  Pul.  582,  Dutton  v.  Solomon.  1  Esp.  3,  Stcdman  v.  (xorch. 
If  in  a  case  of  this  kind,  the  hill  or  note  which  is  given  in  payment  turns 
out  not  to  be  productive,  and  proves  to  be  of  no  value,  it  is  not  that 
which  it  purports  to  be,  and  which  the  party  receiving  it  expected,  and 
therefore  he  may  consider  it  a  nullity,  resort  to  his  original  demand,  and 
act  as  if  no  such  bill  or  note  had  been  given.  1  T.  K.  52,  Puckford  v. 
Maxwell.  7  T.  R.  (10,  Owenson  v.  Morse.  So  bills,  in  lieu  of  which 
other  bills  have  been  given,  if  permitted  to  remain  with  the  holder,  may 
be  sued  upon,  if  tlic  substituted  bills  are  not  paid.  3  Mau.  &  Sel.  ^)^ 
Bishop  v.  Rowc. 

A  creditor,  however,  wlio  accepts  a  bill  or  note  in  payment  of  a  pre- 
cedent debt,  cannot  proceed  in  on  action  for  such  debt  without  showing 
that  he  has  used  due  diligence  to  obtain  payment  of  such  bill  or  note, 
and,  if  the  defendant  was  a  ]>arty  thereto,  that  he  was  duly  not^ied  of 
its  dishonor.  2  VVils.  <i53,  Chamberlyn  v.  Delarive.  3  Taunt.  130, 
Bridges  V.  Berry ;  but  if  tlic  defendant  was  not  a  party  to  the  bill  or  note, 
it  will  be  sufficient  for  tlie  plaintiff  to  show  a  due  presentment  for  ac- 
ceptance or  payment,  without  showing  that  he  gave  the  defendant 
notice  of  its  Jishonor,  unless  tlie  defendant  can  show  that  he  has  sus- 
tained some  actual  loss  for  want  of  such  notice.  3  Muu.  &>  Sel.  .*)(22, 
Bishop  v.  Rowc.  7  Taunt.  312,  Hickling  v.  Hardy.  And  in  general, 
when  the  holder  has  been  guilty  of  neglect,  either  by  not  presenting  the' 
bill,  or  by  not  giving  notice,  or  by  giving  time  to  the  accej.tor,  this  con- 
duct will  render  the  original  delivery  of  the  bill  or  note  equivalent  to 
the  payment  of  the  debt,  and  discharge  the  debtor  from  all  liability.  6 
Mod.  147,  Poploy  v.  Ashley.  2  Wils.  353,  Chamberiyn  v.  Delarive. 
And  where  there  is  no  antecedent  debt,"  as  if  A,  carries  a  bill  to  B,  to 
be  discounted,  and  B.  discounts  it  without  taking  A's  name  upon  it,  if  it 
is  dishonoured,  A,  has  no  demand  against  B. ;  for  there  was  no  relation 
^ween  the  parties  except  that  transaction,  and  the  circumstance  of  not 
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r69  c]  taking  the  name  upon  the  bill,  is  evidence  of  the  purchase  of  it  10 
Yes.  Jr.  206,  Er  parte  Blackburn.  Such  are  the  doctrines  which  prevail, 
on  this  point,  in  Ikigland. 

In  Massachusetts,  when  a  creditor  accepts  from  his  debtor  a  ntf^a- 
hie  note  for  a  debt  due  on  simple  contract,  the  legal  presumption  is  Uiat 
the  note  was  received  as  payment  absolutely,  and  no  action  can  afler- 
wards  be  maintained  on  the  original  contract.    This  presumption  how- 
ever may  be  controlled  by  the  agreement  of  the  parties;  6  Mass.  ]43, 
Maneely  v.  M'Gee.    5  Mass.  299,  Thacher  v.  Dinsmore ;  and  the  pre- 
wmption  is  the  other  way  when  the  creditor  receives,  a  note  not 
ne^HabU.    4  Mass.  93,  Greenwood  v.  Curtis.    Maneely  v.  M'Gee,  tub, 
9up.    A  negotiable  promissory  note  given  by  one  part  owner  of  a  vessel, 
for  supplies  furnished  the  vessel,  discharges  the  other  owners  from  their 
liability  for  such  supplies.     10  Mass.  47,  Chapman  v.  Durant.     And  if  a 
creditor  accepts  from  his  debtor  the  note  of  a  third  person  in  payment, 
this  operates  as  a  complete  discharge  of  the  original  debtor,  and  the 
note  so  taken  is  at  the  risk  of  the  creditor,  unless  tlie  contrarv  be  agreed. 
7  Mass.  286,  Wiseman  v.  Lyman.     So  if  upon  a  sale  of  merchandize,  the 
vendor  receives  certain  notes  of  a  third  person  in  payment,  and  the 
notes  are  afterwards  discovered  to  be  forged,  of  which  fact  the  vendee 
was  ignorant,  the  vendor  cannot  afterwards  resort  to  the  vendee  for 
payment  for  the  merchandize ;  but  it  would  be  otherwise  if  the  sale  had 
been  for  cash  and  the  notes  were  received  by  the  vendor  as  an  accom- 
modation to  the  vendee;  6  Mass.  321,  Ellis  v.  Wild.     17  Mass.  27, 
Salem  Bank  v.  Gloucester  Bank ;  and  it  would  also  be  otherwise  if  the 
payment  had  been  ignorantly  made  in  forged  hank  notes.    6  Mass.  182, 
Yonng  V.  Adams.    .17  Mass.  33,  Gloucester  Bank  v.  Salem  Bank. 

In  New  York  a  bill  or  note  either  of  the  debtor  or  of  a  third  person  is 
not  an  absolute  payment  of  a  precedent  debt,  unless  it  is  so  specially 
agreed   by  the  parties ;  and  if  upon  receiving  such  bill  or  note  the 
creditor  gives  a  receipt  absolute  in  its  terms,  such  receipt  is  not  conclu- 
sive evidence  that  it  was  so  agreed.    2  Johns.  Ca.  438,  Murray  v.  Gouv- 
erneur.    3  Johns.  Ca.  71,  Herring  v.  Sanger.    5  Johns.  68,  Toboy  v. 
Barker.    9  Johns.  31i^  Johnson  v.  Weed.     8  Johns.  38!^,  Putnam  v. 
Lewis.     A  note,  accordingly,  given  by  one  part  owner  of  a  vessel  for 
supplies  furnished  the  vessel,  and  a  receipt  in  full  thereu|K)n,  will  not 
discharge   the   other  part  own<!rs.      7   Johns.  311,   Scherraerhorn  v. 
Loines ;  but  where  a  note  was  given  by  a  partnership,  and  the  payee 
afterwards  took   the   individual  note   of  one  of  the  partners   for  the 
amount,  and  gave  up  the  partnership  note,  it  was  held  that  this  extin- 
gui^ed  the  partnership  debt.     12  Johns.  40$),  Arnold  v.  Camp.     So  if, 
upon  a  sale  of  merchandize,  the  vendor  receives  payment  in  notes  of  a 
tliird  person,  or  in  bank  notes,  which  prove  to  be  forged,  or  of  no  value, 
of  which  fact  the  vendee  was  ignorant,  the  vendor  may  treat  s'lch  pay- 
ment us  a  nullity  and  resort  to  the  vendee  on  the  original  contract  for 
goods  sold  and  delivered.    2  Johns.  455,  Marjcle  v.  liatfipld.     But  it 
would  have  been  different  if  it  had  been  a  part  of  the  original  agreement 
to  take  tliem  as  absolute  payment,  and  run  the  risk  of  their  genuineness 
and  of  their  being  paid.    2  Caines  120,  Roget  v.  Merritt ;  and  where,  on 
the  sale  of  goods,  the  vendee  delivers  to  the  vendor  the  promissory  note 
of  a  third  person  which  he  refuses  to  endorscy  it  will  be  considered  abso- 
lute payment ;  and  the  vendor  cannot  afterwards  resort  to  the  vendee, 
unless  the  note  was  forged,  or  there  was  fraud  or  misrepresentation  on 
the  part  of  the  vendee  as  to  the  solvency  of  the  maker.     15  Johns.  241, 
Breed  v.  Cook.     11  Johns.  40J),  Whitbeck  v.  Van  Ness. 

From  this  brief  review  of  .the  decisions  in  Massachusetts  and  New 
York,  it  appears  that  a  number  of  cases,  precisely  analogous,  have  oc- 
curred in  the  two  States  respectively,  in  which  tiieir  adjudications  have 
been  directly  contrary  to  each  other.    A  moment's  reflection,  however. 
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will  evince  that  thcv  differ,  not  in  their  principles,  hut  in  their  prtsumjh       [69  d\ 

Hong,      In  Massachusetts,  when  a  creditor  accepts   a  note  from  his     ^  ^^  ^.^ 

debtor,  the  pnsumpiion  is  that  it  wns  received  as  an  absolute  payment 

of  the  preexisting  debt    In  New  York,  the  presumption  is  tliut  it  was 

only  conditional  payment    In  Massachusetts,  therefore,  in  an  action  on 

the  original  contract,  the  defendant  has  to  prove  only  that  the  plaintiff 

has  accepted  a  negotiable  note,  and  the  onus  probandi  is  then  thrown 

upon  the  plaintiff,  to  show  tliat,  by  the  special  agreement  of  the  parties, 

it  was  received  only  as  a  conditional  payment ;  whereas,  in  New  Vork, 

thl^  is  the  legal  presumption  from  tiic  facts,  and  the  onus  still  lies  on  tJje 

defendant  to  prove  that  tlie  pavmcnt  was  absolute.    But  in  both  States 

the  agreement  of  the  parties,  however  ascertained,  will  be  carried  into 

effect    The  decisions  in  New  York  are  more  in  conformity  with  thq 

English  authorities. 

In  tlie  Supreme  Court  of  the  U.  States,  it  has  been  held  that  a  note  of 
a  third  person,  endorsed  by  the  purchaser  of  goods  to  the  vendor  as  a 
eofufiftono/  payment  for  Uie  goods,  will  discharge  the  purchaser,  unless 
the  vendor  use  due  diligence  to  obtain  the  money  due  on  such  note ;  1 
Cranch  102,  Clark  v.  Young ;  that  where  tlie  vendor  has  passed  away 
the  note  so  received,  he  cannot  maintain  an  action  on  the  original 
contract;  3  Cranch  311,  Harris  v.  Johnson;  and  that  a  promissory 
note  given  and  received  in  discharge  of  an  open  account  is  a  bar  to  an 
action  on  the  open  account,  though  the  note  be  not  paid.  6  Cranch 
311,  Sheehy  v.  Mandeville. 

It  may  be  useful,  in  this  place,  to  consider  the  rules  as  to  the  applica- 
tion of  a  payment  made  by  a  debtor  to  his  creditor,  where  such  payment 
is  capable  of  several  applications. 

J.  The  first  general  rule  is  that  the  party  who  pays  the  money  has 
the  right  to  apply  it  as  he  chooses;  and  therefore,  where  there  arc 
more  accounts  than  one  between  a  debtor  and  his  creditor,  e.  g.  one 
debt  on  bond  and  another  on  simple  contract,  if  the  debtor,  when  he  pays 
tt€  money,  declares  that  he  pays  it  specifically  on  either  of  the  accounts, 
the  creditor  cannot  place  it  to  the  other.    Cfro.  £U.  68,  Anon,    2  Caincs 
99,  Mann  v.  Marsh.    Coleman  and  Caines'  Cases,  365.  S.  C.    The  inten- 
tion of  the  party  paying  the  money  is  sometimes  inferred  from  the 
circumstances  of  the  particular  case,  without  any  expre.<-:s  direction  as 
to  its  application.     Thus  where  a  trader  owed  £200,  and  after  he  had 
ceased  to  trade,  incurred  a  further  debt,  and  then  paid  money  without 
expressly  directing  its  application,  the  law  will  presume  it  was  paid  on 
account  of  the  first  debt,  so  as  toprevent  the  creditor  from  taking  out  a 
commiaaion  of  bankruptcy,  if  sufficient  has  been  paid  to  reduce  the  debt 
contracted  while  the  party  was  a  trader,  under  £100.    Peake's  Ca.  <>4, 
Dawe  v.  Holdsworth.    5  Taunt  596,  Peters  v.  Anderson.     1  Ld.  Ray- 
mond 286,  Meggot  v.  Mills.    So  where  one  account  is  with  the  debtor 
in  his  own  right,  and  the  other  in  alieno  jure,  as  executor,  &c.,  the  law 
win  presume  the  payment  to  have  been  made  by  the  debtor  on  account 
of  himself  individually,  and  will  not  permit  the  creditor  to  apply  it  to  the 
account  against  the  testator.    2  Str.  IVM,  Goddard  v.  Cox.     So  where 
security  was  given  by  a  surety  for  goods  to  be  supplied  to  his  princi- 
pal, and  not  in  respect  of  a  preexisting  debt,  and  goods  were  subse- 
quently supplied,  and  payments,  from  time  to  time,  were  made  by  the 
principal,  in  respect  to  some  of  which  discount  was  allowed  for  prompt 
payment,  it  waa  inferred,  in  favor  of  the  surety,  that  ail  the  payments 
were  intended  in  liquidation  of  the  latter  account    2  Starkie's  Ca.  101, 
MairyattB  v.   White.      So  where  the  pajnment  exceeds  one  of  the 
demands,  and  is  exactly  equal  to  what  remains  due  on  the  other,  it  will 
be  considered  as  having  been  paid  on  account  of  that  other.    3  Caines 
H  Robert  v.  Gamie.    So  a  positive  refusal  to  pay  one  debt  and  an 
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.00  e]       n r know  lodnr mom  of  the  other,  with  a  payment  of  the  sum  due  on  the 
laltcr,  would  donionslrate  its  application  as  completely  as  any  express 
^^  ^^"'     d(Hl}ir.'tu)ii      7   Wheat.  21,  Tayloe  v.  Sandiford.      Again,  where  the 
plnintilf  hiiviiiT  deiilt  for  a  loni^  time  with  two  partners,  not  knowing  that 
thry  had  a  iliird  partner,  furnished  them  goods  and  roccived  money  on 
iLCfonni   irr.MHTallv.  continuing  the   same  course  of  dealinor  after  the 
j?p<"r<'l  di-:solntion  of  the  tripartnership,  after  which  some  bills,  paid 
durin'f  till*  tripiirlnership,  were  dishonored  and  delivered  up  on  new 
rood  hill>  bfMHi.':  \fM,  in  lieu  of  them;  it  was  holden  that  such  delivery 
uj)  of  o!'!  dishonored  hills  upon  receiving  the  new  good  bills  was  evi- 
nonc(  of  a  |iarlicuinr  appropriation  of  such  new  bills  in  payment  of  the 
<.ild  di'bt.  f>r  \\'lii<*li  thn  secret  partner  might  avail  himself  in  an  action 
for  iroods  ..:old  anil  d(divcred  brought  against  him  jointly  with  the  other 
two  pnrifKTs.     14  I'^ast  2JBf),  Newmarch  v.  Clay.     So  wlierc  a  person 
k(  r  piiiir  cnsh  with  ;\  !)anker,  placed  in  the  banker's  hands  the  note  of  p. 
thir.'  pTsiMi.  :nforij)inii:  the  banker  that  it  was  made  for  his  accommoda- 
tion.  Mild  uHcrwards  paid  in  money  generally,  and  then  nev/  credit  was 
f:iv(Mi   by  the   banker;  it  was  held  that  the  money  so  paid  must  be 
ap[>lit?'l  to\\;n(ls  tho  discharge  of  the  debt  then  existing.  anO.  'he  banker 
could  Ui't  rofovor  Mgainst  the  maker  more  than  the  baJano?;  remaining 
«bie  !ift«i  .!("1.:»  tin-..  Uw  amount  so  paid  in.     *2  Esp.  Ca.  <J(>5,  Ilammersly 
V.  Kuowlys.     So  where  .7.  having  large  demands  against  B.  upon  bill 
rrnii  a.  Inn  is  \vl'!i  iiiinsi.lf,  and  also  as  agent  for  several  persons  to  whom 
li.  h;u1   «/nnit(d   amuijties  secured  by  C,  caused  an  attorney  to  make 
a})];lic  Hiui.  \^.  ii.  a-i '  (J.  on  bt^haif  of  those  annuitnnt^j,  and  Ti..  in  ronrse- 
'pirntr  of  lijal  ii)i.li(iition  and  the  remonstrances  of  (•'.,  tiie  surrty,  })aid 
to  . /.  rrrtain  .  tiiiiti  ol'  moiii^y  without  making  any  specific  appropriation 
of  linMii  ai  t|.!.  unu'  o\'  payment;  it  was  hold  thnt  .7.  must  be  c<)nsi(b*red 
n.s  IitiSMiL'"   rcrriMM!   ilioin  on  account  of  tho  annuitants,  un(i  could  not 
apply  tliciii  ill  (hsf^'iari/e  ol*  his  own  personal  <i<'mand.     4  B.  &.  V,  7J."5, 
i'-^hiiw  \.  !i;i.in. 

'?.  Tbi'  -»'roM(l  m  ii'ial  rule  is,  that  if  the  debtor,  ai  the  time  of  pny- 
nuiiL  iiiakr-   no  >pti:iric  appropriation,  the  creditor  may  apply  it  as  he 
])kn>r.'       i  '^'li-.  *M,  liav.kshaw  v.  Uawlings.     1  TaunU  5()4,  Hutchinson 
V.  IVdl.     u  l!^i).  Cii.  "i!,  Dawson  v.  Kr'nmant. 

'i'bii>   '  1.' re  .7.  owcf!  a  debt  as  oxi  cutrix,  and  then  contractfd  a  fur- 
•lin    dr   :    .')  in  r  o.vn  arcount,  and  married  B.  who  aft'Twnrds   con- 
tvpcicj!  :     11  in  with  rhi'  rfiiine  creditor,  nnd  then  made  seveial  payiiiL-nLs 
gtriK'iiiiiy  .  ii   was  held,  in  an  a«'tion  against  B.  ab)ne,  tliat    /?.,  being 
C(i»'  =!i>  ii.iblo  for  the  debt  of  his  wife  before  coverture,  and  for  bis  own 
debi    diiriiiij   ilie  coveilure,  tho  plnintifl'  might  apply  the  payments  in 
ilisrbar;2c»  of  the   wife's  personal  debt,  though  he  could  not  apj)ly  it  to 
•  lie  d<bt  (  iio  trom  her  as  executrix.     2  Str.  1J94,  Cioddard  v.  Cox.     So 
svb'-ri'  tli«:  plaiiiiilV served  the  defendant tliree  years  under  an  indontuif. 
and  lii^r<    more  uiub'r  a  simple  coinact,  and  during  both  periods  j>ay- 
■  n'Mity  worv  made  1o  him  generally  on  accoimt  of  wages,  the  whole  of 
v^liirb  paynK  ntx:  would,  if  applied  to  *bo  demand  for  the  first  term  of 
-^ervi««%  bo  iiior<»  than  siitVuient  to  siu*»iy  it,  but  which  were  all  blended 
in  oiu;  ai'cimnt ;  und  heatteruards  brought  two  actions,  one  in  covenant, 
ihe  other  in  tt^siimnsiti  ii:         -'ich  the  defendant  attempted  to  appropri- 
atp  -ifi   mucli  of  the  pa\        »       is  were  sufficient   to  satisfy  the   first 
irconnt  to  iho  action  of  ^...    ...oLut:  the  rourt  ruled  that  the  plaintiff  had 

bis  •dijitioii  lo  ascribe  to  the  second  debt,  for  which  he  had  the  worst 
sefniii.v,  tb«  money  received  during  the  second  period,  and  might  there- 
for*^ i«;«o\rr  in  both  ac*-  .-. .  .'i  Taupi'*p  ^fKi,  Peters  r  Anderson.  See 
»'>-•  j«  Tr  :•      •-.  Fij>l(":  . .  iloUand. 

]{y  the  rules  of  the  ri\i]  law,  it  soems  that  if  the  uebtor  neglected  te 

•make  the  application  at  -iie  time  of  payment,  the  elcctior.  then  devolved 

JD-.n  tlie  creditor:  but  it  wbp  incumbent  on  him  to  make  the  application 
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al  tlic  time  ;.  otiierwiBC  it  would  bo  apj^licd  to  timl  <lol>t  w^iicli  Xho  'hAnnr 
had,  at  IIk:  time,  most   interest  to  di^!cllnl'(rt>;  and   tiiiit  l!ii>  Mppii^  uti'iu 
would  h':  mafU;  ratlior  to  tliu  dobl  for  whicli  tin-  di;i)ti)r  Imd   r.^''M  s'-r'tif 
llian  tt)  thosff  which  lio  owjmI  ah)no.     See  "I  \.\A\\.  nn  Olih',;i!i'»i;-  :.».  :  •. 
1   l>t>:rjiit   •?>7.  cited   in   aruunient   1   (Tanm  'M\^.      l\  ■.    .  l-i.   <!   ■  t.nV 
case,  J  r.i«  rivah.*  tiOL     This  dortrino  sooins  jilsn  t'l  h-'.  «•  '■  -'ii  .■.•■•"  fMi,i.'ii 
in  .s'.ijjjo  i-'isi».s  in  the  U.  States.     Thur^  m  I'lli  \.  Sntin  .-..■li  ".  .  W  =,  ;. 
V'Kt\  liii;  I'otirT  >iiy,  *  If  tlie  dehiur  iu;Jocl  ^n  .n   I.  r  !!•     ;i  •  .;:■  •!    •  .    •/■  -Ii*^ 
lime  «"'f  |);i\inent,  llio  flrrtion   ir>  lln-n  K:-i<  mjioi;  tin-  ,  ......;.,■       i  .    n   i^i 

inruuibent  t»P.  Wiv.  hitl<.'r,  in  sucli  caso,  to  niak''  s;   /»/•.'/...■  ;i     "     m  l.y 
enlrie:)  m  iiis  book.-*  or  |)a{JL'i'7,  and  not  to  K'm  j>  j'tIk       in  ■    --  .       -  -  in 
sn-ponse,  eiiuntriny;  thrir  situation.  t'nMii  lini».'  t"  tiim  .  ■•-   hi-  i."    r«-.-l 
.ruverned  bv  events,  niav  dictate."     So  in  tiiu  o.isr  uriiwmii  \.  \\  .■.-.    '.   v. 
I  Har.  &  Johns.  7'y\.  it  is  said  hv  Lhr  conrt,  tli-'t  it'  ;•  ;!<•    -nn  i  ;  'jiilviiti'd 
on  inort«T}ijfe  or  bond,  or  siui|>le  contract,  and  nmk":-  !•  y:\\  -i-'si,  ^  m.h'.h 
|KirticnlarJy  upplyinir  it,  the  law  will  make   the   ii,i|)lii  :-.ii<'..!   •(!   i:  •' 

most,  benofii  iul  U)  the  debtor.     See  also  1  15il)b  -.M,  Hn-.m  v.  lii-.-v  • 
But  tlK.^  rules  .^t' the  I'ivil  law,  and  th(?  priMi-ii-l;  .*   sh't.-      m  ',....      ,  . 

in-st  cited,  «lo  not  appear  to  be  jjene  rally  iidopu*.!,  to  linMr  tuli  iv*   i.t,  )»v 
the  common  law.     Tims  from  a  review   of  t'-i    ■  m  •        :.    '.-t        i     iIk 
I'niled  State??  and  Kn;^h<nd,  t;cjiei:illy,  it  '.'■'.»<:.*   .v      :•  '■•  "■  •■   •<    •■'■       -r- 
lit'nlur  time  is  limiied  within  wiiicii  the  '  ivf.llui.  i.n,-:   :i,.•^     ».:.      ,!.■•.  .i. 
ti«»n.     In  tiic  ccsf  of  tlie  Mayor  <!Lc.  of  AIi-a.-i!!  iii-    ..  P.tf'i:.  I  ■     m.-.I 
IUl.»,  whicli  was  an  action  of  debt  ajrainst  P;".ll»'ii  jm  !  i:.i^  -•  in •.!■-..,  ...    i 
bond  «;i\enforlhe  piTtbrmancc  of  his  duties  :is  a  vi  nihu-  :n  i  .<  .    ii."  dM 
ject  of  the  suit  wf-s  l.i  recover  a  sum  of  money  riilcji'*!    •..'  ni  i   ■•.  •■■    \\'r 
hands  as  vendue  niustrr  on  account  of  one  l^:ei.i,     i*:iiT«',i   ■•  :i      .    .  ic, 
(h'bictl  to  Ladd  for  jjoods  sold   by  liim  to  I'atien,  v.ho  ';.i\»    u-.  .■■.!'  "lui 
payments  which  o.xcrcded  the  umount  du»;   on  !'   >   '■".>:.    .  mJ 

vvhicii,  if  wholly  a])plied  to  tlie  former  account,  a  n::;  i.    irl.  ,.>vj:i 

that  debt.     Marshall   (.\  J.,  in  delivering  the  oj»ii'.if.i -.i' »':■   f:)!!!  i. -.;\>, 
'No  [irinciple  is  re<««]lc<"t"«l  wU'u  \i  o'Dh'^'esa  (Tf.'i' 
iniun  dijitoly."     *  Fn  dcvliirinti"  tlmt   tlie  eh'rtion   Vi:;    : 
cn.'ditor,    if  tiie  jipplication    i»i'    liie    money  v\a>     .  ■! 
time  i#y  the  paitifs,    .;ajs  lo-l   if  not.  inmit:  li'»ri'\  .■         ••    .    ir  .■■ 

below  erred."     S«  (.?  ul^on  Tuuni.  r;I>7,  Bo.^an(|U.''r  \ .     •;■. 
thiit   an   entry  by  th<:    (•;••  tlitor    in   !.:-  Ij(  rii.-.   ;      ;.  ■  .       ..       ■  . 

conclusive  :ippropriati«'ii  iif  thi    ;■  ■y!li•'■'li^  miti'  ;*  ■  ■     :'h 

parly  tube  ati'ectf'd  l>\  it.     A  lioml  v\  :is  ^riven  b\  <  •■*,•.'..>  >■.  ■       ■■  ♦ 

-«\<.'ral  p'T^'1115  i'^n^tilulin^  ijn-  finuiif  a  '  .'..iiiiui  >....■    Ii 

tiuned  lor  Ihe  r'[».r.  iuf-nl  o!'vu«]i  -mii.*  "  -  *,n'  l^r-  "■  ;  ■     ■       ■     ■     k! 

v.'.ncf*  on  Jiccount  of  the  cMmtry  hnnkinfr  h«Mis'       ^  •  .  ■      ■ 

in  tiie  country  bj^^nk  (iii  il,  !i   '•onsii:i>rai>le   bniMiivi 

I<un<'i.iii  'iuun'Ts.     1'  v«.is  ih'.'  courM«  of  hnsimjs^"  1    i       i  ■    ■  ■•   i  ^  ■ 

ii^irthe  London  bajiKTM  to  suiid  it)  thecounuy  u.iii:.'  ■  ■  m  • 

tif  the  recei'its  an-!  :;Kvmrnt>«.     fn  t'l'    iioii-Ii  In:!- 

(IfCfiMsed  ii.irtni.'r.  !he  Iwondon  ]>;iM'-.»rs  r'-i'cived  .-■i-!.  •  "i     ».\i  <      .    .,   i* 

tlian  sutlicienl  to  dischjiru:e  the  hniancJ!   th'Mi   du»  .  i  h!   (in:,  ... 

tunr,  ihey  adxaiM  ed   mone}  on  ai  coj  ul   •■'['   tin.   •......:        i    ..      .       i       i 

'-'4ual  amount.     In  1h';  lirst  iiiitani-e  th'*  L-^i'don  i-:  i.!      -    -'n  '    «  ii 

«>ool-:s  all  receipt?  an-.i  piivmeiUs  mad*'  at'lcr  lh«    H'...-..    •!  "  .     ■    . -.  •     j^. 
partner,  to  the  acronnt  of  the  oM  liiiii,  hut  tli'v  «':■:  Ji  ■  ■■!; 
count    to    the    C«iUMtrv  l>:•nk^•r^    -iMMI    t«^'}    ;  onth-   ••\'*  *'   t'-     ■!        \i         "; 
'i<'«M-,i>t''i  i'artncr  :  (ind  ih»-'n  tin-)  tr;.:.-i.e'»:'"  i.\"'!i-'.,j-  ".         ■     •.'  le. 

■  li-   -ii'i  o\\:\t  lit'  ilii;  <il('  lirpt   nrxii"  ii|>  t<'  'm*    '^i\  i»'   !;:        ■      '.  ■'.  '«'- 

'■•■:is».('  j.Mirtn<,T,  ainl  JMioiii»T,a  n«'v.  mrnr.ni  rt>i»l.iiTi  :-=  ••''  :;'f.  p  ••  i,'    mid 
r'»LMi;.t  .    -id)s?L«;M.eiit  tf>  th.il  tini' .      U  wa.-   hi'ld   tii.ii    'li*-   ••   i  i.     ih< 

'■«''»l:s  of  1 1'"  London  banker-.  \\*>''  •unininr.i'MH'i  l.  i'        -.     *.;    •..;.>    .•■. 
'''^  nf»i  nui'^nnt  to  a  C'lnpletr  arioropridtlon  bv  'h!*'-:  .i  '    ii"  ■'■■•:•;.•  •  'v 
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roiV  £^1  ments  to  the  old  account,  and  that  the  London  bankers  were  still  entitled 
to  apply  the  payments  received  subsequently  to  the  death  of  the  deceas- 
ed partner  to  the  debt  of  the  new  firm.  2  B.  &  C.  GS,  Simpson  v.  Insr. 
ham.  But  where  one  of  several  partners  dies,  and  the  partnership  is  m 
debt,  and  the  surviving  partners  continue  their  dealings  with  a  particular 
creditor,  and  the  latter  joins  the  transactions  of  the  old  and  new  firm  in 
one  entire  account,  which  is  communicated  to  the  sur\'iving  partners, 
then  the  payments  made,  from  time  to  time  by  the  surviving  partners, 
must  be  applied  to  the  old  account.  2  B.  &  A.  39,  Bodenham  v.  Pur- 
chas.  ]  Mcr.  572,  Clayton's  case.  And  after  tlie  creditor  has  once 
completely  made  the  appropriation,  he  is  bound  by  it  4  Cranch  320, 
Mayor,  &.c.  v.  Patten.  1  Mason 3>'J8,  Cremer  v.  Higginson.  Simpson  v. 
Ingliam,  ub.  sup. 

The  fact  that  a  surety  of  the  debtor  is  interested  in  the  discharge  of 
one  of  the  debts,  does  not,  in  general,  affect  the  right  of  the  creditor  to 
appropriate  general  payments  at  his  discretion.    Thus  in  the  case  of 
Plumer  v.  I^ong,  1  Starkie*s  Ca.  153,  it  was  ruled  that  a  payment  by  the 
obligor  of  a  bond  to  tlic  obligee  to  whom  the  obligor  is  olso  otherwise 
indebted,  cannot,  without  some  circumstances  to  show  that  it  was  in- 
tended to  be  made  in  discharge  of  the  bond,  be  so  applied  in  favor  of  the 
surety  of  the  obligor,  in  an  action  on  the  bond  under  a  plea  of  payment 
So  in  the  case  of  Kirby  v.  The  Duke  of  Marlborough,  2  M.  &  S.  18.  the 
action  was  brought  against  the  principal  and  surety  on  a  bond  condi- 
tioned for  payment  of  future  advances  to  be  made  by  the  plaintiff  to  the 
principal  defendant     Tt  appeared  that  the  plaintiff  had  advanced  money 
to  the  principal  defendant  upon  the  security  of  the  bond,  and  that  the 
principal  defendant  had  subsequently  made  general   payments  to  the 
pliiintiff.     It  w*as  held  that  the  plaintiff  might  apply  these  payments  in 
liquidation  of  a  balance  existing  in  his  favor  against  tlie  principal  de- 
fendant before  the  execution  of  the  bond,  and  that  the  surety  could  not 
insist  upon  their  being  applied  in  exoneration  of  his  liability  on  Uie  bond, 
although  at  tlie  time  or  entering  into  it  he  had  no  notice  that  any  bal- 
ance was  then  existing  against  the  principal.    See  also  Williams  v. 
Rawlinson,  3  Bing.  71.  S.  P.     So  where  A.  by  indenture  leased  a  house 
for  one  year  to  B,  as  principal  and  C.  and  D.  as  sureties,  and  B,  entered 
and  continued  to  occupy  after  the  term  had  expired,  and  paid  money 
after  that  time,  witliout  appropriating  it ;  it  was  held  that  the  lessor 
might  apply  the  money  to  the  rent  which  accrued  after  the  expiration  of 
the  term,  and  recover  against  tiie  sureties  the  rents  which  accrued  for 
the  first  year.     1  Pick.  Jii^,  Brewer  v.  Knapp.     See  also  Mayor  &.c.  of 
Alexandria  v.  Patten,  uh,  sup, 

Tiic  interests  of  a  surety  are,  however,  sometimes  and  under  certain 
circumstances,  relied  upon  as  controling  the  creditor's  power  to  apply 
general  payments.  In  the  case  of  Carroll  v.  Goold,  1  <Bing.  IIX),  it  is 
said  by  Dallas  C.  J.  tliat  *a  surety  is  favored  in  equity  and  in  law, 
thou<jh  perhaps  when  he  enters  into  a  contract  with  his  eyes  open, 
there  is  no  very  good  ground  for  the  favor  shown  him  ;  the  distinction 
however,  (between  tlie  principal  and  surety,)  has  been  repeatedly  recog- 
nized.' Accordingly  where  an  annuity  being  in  arrear,  and  the  rents  of 
an  estate  on  which  it  was  secured  being  unpaid,  the  trustee  of  the  es- 
tate, who  had  negociated  the  annuity  between  the  grantor  and  grantee, 
having  advanced  a  sum  to  the  grantee  in  anticipation  of  tlie  coining 
rent«»,  and  having  received  from  the  grantee,  on  this  advance,  the  com- 
mission which  he  usually  received  on  annuity  payments,  the  court  set 
aside  an  execution  which  (the  rents  proving  insufficient)  was  afterwards 
issued  for  tiiis  sum,  in  the  name  of  the  grantee,  against  one  who,  as 
surety  fur  the  payment  of  the  annuity,  had  given  a  warrant  to  confess 
judgment  1  Bing.  171,  Williamson  v.  Goold.  The  court,  in  delivering 
their  opinion  in  this  case  seem  to  rely  much  on  the  fact  that  the  applica- 
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tion  was  made  on  behalf  of  a  surety,  and  therefore  entitled  to  the  favor-  09  hi 
able  consideration  of  the  court  But  in  the  case  of  Carroll  v,  Goold  ..^^^\ 
above  cited,  which  was  subsequently  tried  at  the  same  term  and  before 
the  same  court,  and  in  which  the  facts  were  substantially  like  the  pre- 
ceding, ezce^  that  the  latter  was  not  the  case  of  a  mrety^  the  court  held 
that  this  distmction  made  no  difference.  iS^  vide  4  B.  &  C.  715,  Shaw 
V.  Picton.  2  Starkie's  Ca.  101,  Marryatta  v.  White,  and  7  Cranch  572,  U^ 
States  V.  January,  where  the  distinction  is  recognized. 

A  creditor  receiving  money  from  his  debtor  wltfiout  any  specific  ap-' 
propriation,  may  also  be  permitted,  in  a  court  of  law,  to  ascribe  the  pay- 
ment to  a  debt  purely  equHahlty  and  to  sue  his  debtor  at  law  for  his  legal 
debt    Thus  though  the  partners  in  one  house  of  trade  cannot  maintain 
an  action  at  law  against  the  partners  in  another  house  o^' trade,  of  whieb 
one  of  the  partners  in  the  plaintiflT's  house  is  also  a  member,  for  trans- 
actions which  took  place  while  he  was  partner  ia  hoUi  bouses ;  yet  if^ 
after  the  death  of  the  partner  in  both  houses,  the  surviving  partners  in 
the  plaintiff's  house  make  further  advances,  and  t&e  surviving  partners 
in  the  defendant's  house  make  payments  generally,  the  surviving  part- 
ners in  the  plainti^'s  house  may  apply  those  payments  to  the  dischargef 
of  the  debts  accrued  during  the  life  of  the  partner  in  both  houses,  and 
sue  the  surviving  partners  m  the  defendant's  hous    tor  the  subsequent 
advances.    6  Taunt  597,  Bosanquet  v.  Wray.     But  vvlicre  ^  having  a 
legal  claim  against  B.  on  bills  of  exchange  accepted  by  B.  and  having 
also  possession  of  a  deed  of  mortgage,  executed  by  B.  to  a  third  person, 
not  actually  assigned,  but  of  which  •^.  might  compel  an  assignment  in 
equity,  demands  oTB.  the  amount  both  of  the  bills  and  of  the  mortgage, 
and  A  pays  money  to  .^  on  account,  without  prejudice  to  his  claim  on 
anv  sec  unties ;  the  law  applies  the  payment  to  the  legal  demand  on  the 
bills  of  exchange.    2  Starkie's  Ca.  74,  Birch  v.  Tibbutt    And  where 
money  is  paid  generally,  the  creditor  cannot  apply  it  to  the  discharge  of 
an  illegal  demand.    Thus  in  the  case  of  Ribbaos  v.  Crickett,  1  B.  &.  P. 
264,  a  part  of  the  plaintiff's  demand  was  legal  and  a  part  illegal.    The 
defendant  paid  money  into  court  generally,  sufficient  to  cover  the  legal 
demand,  and  the  plaintiff  contended  that  he  might  apply  this  payment  to 
the  discharge  of  that  part  of  his  claim  which  was  illegal  and  recover 
for  the  residue ;  but  the  court  held  that  such  payment  was  only  an  ad> 
mission  of  a  legal  demand  and  could  not  be  applied  to  an  illegal  account 
But  where  parties  having  cross  demands,  settled  their  accounts  and 
struck  the  balance,  it  was  held  by  Sir  J.Mansfield  C.  J.  that  such  settle- 
ment, though  part  of  the  plaintiff's  demand  was  illegal  and  for  which  no 
action  could  be  maintained,  should  bind  the  defendant,  so  t|iat  he  should 
not  set  up  that  defence ;  but  the  plaintiff  might  apply  the  defendant's 
account  to  the  payment  of  any  part  of  his  demand  and  recover  the  bal- 
ance so  struck.     6  Esp.  Ca.  ^,  Dawson  v.  Remnant 

3.  In  some  cases  when  a  payment  is  made  generally,  the  law  will 
apply  it  according  to  the  intrinsic  justice  and  equity  of  the  case.  1  Mason 
Jw,  Crcmer  v.  Higgiiison. 

Thus  where  a  broker  sold  goods  of  w^.  and  also  goods  of  1?.  to  C,  and. 
the  latter  made  a  payment  generally  on  account,  insufficient  to  discharge 
botli  debts,  but  more  than  sufficient  to  discharge  either  one,  and  thei\ 
became  insolvent,  it  was  lield  that  the  money  so  paid  must  be  applied  ii^ 
proportion  to  both  debts  respectively.  11  East  30,  Favenc  v.  Bennett 
So  if  an  agent,  having  blended  a  demand  due  to  his  principal  with  a  de- 
mand due  to  himself,  receives  a  general  remittance  from  the  debtor,  it 
must  be  applied  towards  the  discharge  of  both  debts  in  proportion.  2 
Pick.  123,  Barrett  v.  Lewis.  So  where  a  mortgagee  of  two  parcels  of 
land  released  one  of  them  to  an  assignee  of  the  mortgagor,  she  was 
held  to  apply  the  money  paid  in  consideration  of  such  release,  in  dis- 
charge of  so  much  of  the  sum  due  on  the  mortgage,  although  the  mort^ 
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[69  t]       ff^Sfor  was  indebted  to  her  on  other  accounts.     11  Mass.  300,  Hicks  v. 
*-  .       Binirhaiu.     So  whero  partial  pnymcnts  arc  made  on  notes,  bonds,  &c. 

'''■^^'"*"        bearinjar   interest,   every  payine  it  is  to  be  first  applied   to  keep  down 
the  interest,  and  the  surplus,  ii"  any,  to  the   payment  of  the  principal. 
Tlie  rule,  in  such  cat«c.s.  is  to  couipute  the  interest  on  thr-  principal  sum 
from  tho  time  when  thy  iirterest  commenced,  to  tho  fin»e  winMi  :i  pay- 
ment was  n>ade  which  rxceeds,  either  alone  or  in  conjunction  ja  ith  pre- 
ceding: pavments,  it'  any,  the  interest  at  that  tinie  due  ;  add  that  interest 
to  tlic  principal,  anil  from  the  sum  subtract  the  payment  made  at  that 
time  toircther  with  Uu.*  preceding  payments,  if  any;  and  tije  remainder 
ibnns  a  new  princi|>ul.     17  Mass.   117,  Dean  v.  Willium"-.     See  also 
Ciwinn  v.  Whitnk«r,  1  Har.  &  Johns.  754.     North  v.  Msilleti,  *2  llavw. 
15J.     Tracy  V.  Wickolf,  I  Dal.  154,  and   Fay  v.  Bradley,    1    Pick.   fm. 
So  where  there   is  a  subsislinif  demand  betwtjen  two  parties,  nnd  the 
debtor  mak«-»s  a  payment  ponernlly,  it  must  betaken  as  a  payment  of  the 
subsistinir  thMuand',  nml  cannot  ho  tak'Mi  as  a  deposit,  unless^  '.he  parties 
afTT(?('  that  it  sliould  Ih»  h>.     -i  Ksp.  Ta.  iVU^J,  Tlammersley  v.  Knowlys. 

Where  the  power  of  applying  h   payment  is  not  exerciseil  either  by 
tlio  debtor  or  tlie  creditor,  it  devolves  upon  the  i;ourt,  and  in  its  pi  rlorm- 
ance  a  soimd  discretion  is  to  be  exercisc'd.     In  the  exenise  of  this  dis- 
cretion, the  court  will  apply  the  y)ayment,  not  to  that  debt   which  the 
debtor  had,  at  tlie  time,  mo.-t  interest  to  discharge,  but  t«»  ihnt  fur  wliich 
llie  security  is  most preciirious.     IMius  in  the  case  of  Fiehl  v.  llolUn^d,  0 
Crauch  H,  it  was  couU-ndud  that   if  tlie  payment  had   not  been  ai)}>hed 
either  by  the  crfdil«.r  or  tlie  dt'bt.r)r,  it  ou^ht  to  be  applied  by  the  court 
in  the  mrmn<?r  most  advantageous  to  the  tlebtor,  IxM-ause  it  must  ho  pre- 
sumed that  such  was  his  intention:  Imt  the  cfHitniry  'ItH-.trine  was  liidd 
by  tiie  l•-ou^^  who  say,  'the  corn.M^tnes:?  of  this  cuu<hisinu  niinot  be 
conceded.     When  a  dt^btor  fails  to  avail  hiuiself  of  the  power  uliich  he 
jKjssesses.  in  eonsequtMice  of  wliirli  that  power  devolves  on  the  creditor, 
it  does  not  app»?ar  unreasonabb    to  siijipose  tlmt  he  i.^,  iojiii.m   with  the 
nHiniit.M-  in   uhich  the  creditor  will  exercise  it.     If  neith'-r  \ukv\\  nvnils 
himself  tfftjiis  power,  in  (ronsequenri;  of  wliirh  it  devolve^  imiiI  <•  court,  il 
.vouhl  se«.'m  reji«onable  that  an  eipiit.<l)!o  npjjllcation  sboidd  he  mnd*'.    It 
beinj;  equitable  tiuit  all  tiie  debts  slundd  be  paid,  it  c.annt)t  be  iueijuitable 
to  extintruish  first  those  <lebtj^  for  which  the  security  is  most  pnfcarif»us. 
^J'hat  course  has  heen   pursued  in  tin.  present  case.*     Se*?  :i1mi  '»  T'aunt. 
51N),  Pcteis  V.   Autli^rson.     So   \\|i(.>re  a  cr»»dilor  had   rfci»i\iii   (t\    his 
debtor  certnin  bills  for  wliich  a  rec(;i[)t  was  ^i\en  Mo  b<'  creilitt-H  when 
paiil,'  the  court  permitted  the  payments  subs'^nientK  uk''Ii>  on  m  count 
of  those  bills  to  be  applied  to  tiie  dis<l'Jiru;e  of  a   deht  cnntriu'r'-.i  nt^er 
the  receipt  of  the   hills  and  before  thev  were  jiaid.     Field  \.  Holland. 
uh.ffun,     Sed  nth  I  Mar.  iS.-   Joiins.  751,  Gwii.u  v.  Wiiitaker.      I    Hibb 
'{.'M,  ibicoji  V.  Brown. 

The  jreneral  riiU  that  the  flebtor  may  dirr^ct  the  ap])lic.iiioii  (.f  pay- 
jiients  at  the  thne  of  making  them,  is  not  ajiplicahle  t«»  a  publii*  .>tfic(^r, 
e.  ^.  a  collector  of  the  revenue,  who  has  jriven  two  bonds  for  his  official 
conduct,  at  different  periods,  and  with  difterent  sureties.  In  such  ease, 
monies  arisingr  due  and  collected  .subsetpiently  to  the  exi-i  ution  of  tlie 
second  bond,  cannot  be  applied  to  the  discharge  of  the  first  htind.  an  '  n. 
oromise  of  the  supervisor  of  the  revenue  so  to  apply  them  «lo.'<  not 
bind  the  United  States,  and  does  not  amount  to  an  appropriitiMU  o\'  t|j< 
nayments  to  the  first  bond.     7  Cranch  572,  United  States  \    .laimarv 
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[09  A'] 
Kawokn   i;«.   Strit.  v^-..^-^/ 

<  pMii  .\  pleithat  ii  now  hoiul  wjw  pveii  jiimI  afr..»|>t»Ml  at  tin-  •la-. .  m  lull  Miu-factiou 
•  if  flK  iHiful  il<(.laroil  (Ml.  ilif  |il;i.  "ijir  takcH  ishuu,  umrii  i?  liuiiui  .t;:;uiii»i  him  \- 
wiiullirr  iJu:  |il:imtitr  is  i  !ititl#.tl  ti»  jiidgiiUMit  yMW  ok-^/juf.   i . /r<i/t7(.,  iy/..r/r. 

Ti{.  l.iJao.  Kot.  iO|  I .  Ruwdcn  1)roii<j;iit  an  action  ot'doht  i  lirowni.  71. 
against  i»ni^  Strut,  upon   an   ohligation   for  pjiymonl   of  a  ihatam-wTmud 
less  siun.      Anil  tlie  defr'nilant   pleaded  a  new  bond  iriven  !*'?.{■'! ^ '"  *^"^ 
at  the  day,  in  full  satisfaction,  and  so  accepted,  as  in  the  ^*'"'t»i*r  this 
former  case  ;  l)tit  the  plaintilf  did  not  demur  upon  the  plea,  coiitow*ion  or 
hut  took   issue  that  it   was   not  accepted,   iv.c.  ;   and   ov  Ant.«  j.m.    Apr. 
verdict  it  was  found  against  the  plaintilf.      Yet  liutton  for  Mu.  867.' 
the  phiintilf  prayeil  judgment,  because    the  bond,  where-      '"*^'  " 
upon  the  iiction  was  brought,  and    the   action   itself,  was 
denied,  but    as   good   as   confessed,  and    the   plea    to  dis- 
churge  it  was  none  in  law  ;  and    resembled  it  to  tin-  <*as(' 
ot  r>  H.  «).  tbl.  .>?.     But  it  was  said  on  the  other  sr<U',  tiuit 
\}\  the  statute   of  32  II.  8.  of  ^c^yai/*,  judgmi^nt   ought  to  Am.  5ti.    v<>*\ 
he  given    for   the  defendant,   according    to    the    verdiet.  ^*' 
Not<",   that    the   case   was    mistaken    bv    liutton-    lot    ih«j 
plaintiff  was  nonsuit  before  verdict.  (I) 

i{)  SfH-  nuie  \).  5*4,  Foster  v.  Jackson,  n.  (4.)  From  thp  prinripli*.**  Ho- 
(hirible  from  tl»<"  autiiorilios  llMTe  cited,  it  would  seism  t.hut  tlio  plaintiff 
in  this*  casf  was  entitled  to  jntl^ruient.  The  y)lea  eunfe.sHes  the  artion, 
?nid  the  iimt.ter  nllofjed  in  it  is  n<it  merely  dofV'ctively  set  forth,  hnt  dc 
tective  in  it^t.^lf,  ancl  could  not  be  available  in  any  form  of  pleading  it 
Hd.  S  IJarn.  61.  Aid.  (><),  Moore  v.  Plymontii. 


BOOTMLY    VS.    BaILY. 

Thi-  church  :nid  rhiirchyanl  arc  in  law  the  soil  and  IreohoUl  of  thfi  parson  ;  hut 
thf  us«  iit'ihc  htwiy  of  th«  church,  and  the  repair  aiid  maintenance  of  it,  iti  com> 
nuMi  to  111!  tho  p.irishioners. 

rij<'  ili>|io»in:i  <»r  i-eals.  and  cliargCH  of  repair,  belong  to  tho  ordinary. 

N'»  unv  <  :in  chrdbMiije  a  peculiar  B<:at  without  n  Hpccial  reason,  an  prescribing  to  re 
uair  ,tml  inauitiiui  it. 
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1  BrowBi.  II. 
Port.  77.  1 
RoU.  19, 465. 

Auumpnt  to 
give  bonds  for 
cleyen  poondi 
not  nying 
whataan. 
Residuum  in- 
fro.   t  Sannd. 
1«0.   4  Co.  53. 
b.  Pop.  ISO. 
Hutt.9S.   Co. 
I'.lSS.b.  Pott. 
T7, 197.  YelT. 
49,58.    4  Co. 
125.  a.    9  Co. 
aO.  b.  76.  b.     8 
Go.  45.  a.  58.  b. 
10  Co.  43.  a. 
lCr.SS4.8Co. 
61.  b.   ModR. 
70. 


SCro.  116. 
Severance, 
ffhi.  S3. 


Austin  M.  Jervoyse. 

\Jpon  a  promise  to  deliver  a  horse  for  eleven  pounds,  for  which  snm  the  plaintiff 
was  to  become  bound  with  sufficient  surety  by  writing  obligatory,  astumptit  does 
not  lie  without  averring  a  tender  of  the  obligation  sealed,  and  setting  forth  the 
sum,  that  the  court  may  judge  of  its  sufficiency.  ( Vide  the  residue  of  the  case, 
po$t.  p.  77.) 

Trin.  13  Jac.  Rot.  2180.  John  Austin,  being  within  age, 
brought  an  assnmpsU  by  prochein  amy,  against  Jervoyse, 
and  declares,  whereas  he  bought  of  the  defendant  a  horse 
for  a  piece  of  gold  of  twentytwo  shillings  paid  in  hand, 
and  for  eleven  pounds  more  to  be  paid  at  the  death  or 
marriage  of  the  said  John,  for  which  he  should  become 
bound  with  sufficient  surety  by  their  writing  obligatory, 
the  defendant,  in  consideration  thereof,  promised  to  de- 
liver him  the  horse  when  he  should  be  required,  and  says 
that  afterwards  he  offered  to  become  bound  to  him,  but 
says  not  by  his  writing  obligatory,  with  a  sufficient  surety, 
for  the  payment  of  the  said  eleven  pounds,  (as  aforesaid,) 
but  yet  he  hath  not  delivered  him  the  horse,  though  he  were 
required.    [Judgment  for  defendant,  see  S.  C.  p.  77.]  (1) 

The  issue  non  assumpsity  and  the  verdict  for  the  plain- 
tiff. But  he  could  not  have  judgment ;  for  he  should  have 
tendered  the  obligation  sealed ;  he  should  set  down  the 
sum,  that  the  court  might  judge  if  it  were  sufficient  for 
the  eleven  pounds ;  the  surety  should  have  been  named. 

(1)  Doug.  66& 


Parker  vs.  Lawrence. 

In  an  action  against  several  joint  trespassers,  if  they  sever  in  pleading  and  the 
plaintiff  become  nonsuit  or  enter  a  nolle  prosequi  against  one  of  them  before 
judgment,  or  after  judgment  against  all,  this  is  a  discharge  of  the  action  against 
all.     8ecus  if  judgment  be  first  entered  against  one. 

If  there  be  judgment  against  one  of  several  joint-trespassers,  and  a  nonsuit  or  noUe 
prosequi  against  the  others,  they  should  not  join  in  a  writ  of  error  on  this  judg- 
ment. 

Cheq.  Chamb.  JoHN  Parker  brought  an  action  of  trespass  against  Sir 
H.  iTjac.  B.  John  Lawrence,  and  one  Nevil  and  Wood.  Lawrence 
sRo.  100, 101,  pl^^^l^  i>^^  Kui'^X' ^'^^'^upoii  issue.     Nevil  and  Wood 
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made  a  justification  ;  whereunto  the  plaintiff  replied,  and       [70  o] 
thereupon  a   demurrer  joined.     Hanging   the  demurrer,      ^^^^^^^ 
the    issue  was    tried    against    Lawrence,   and    damages  ^nt.^S9.* 
given,  and  judgment  against  him.     And  after  judgment  Mo.'VkCr. 
the    plaintiff    entered    a    nolle   prosequi    against    Nevil  p^i^^w)^^ 
and  Wood,  whereupon,  this  being  in  the  King's  Bench,  Lev.  177. 

1  11    I  I  •  /.  .  London. 

they  all  brought  a  writ  of  error  agamst  Parker,  in  the  v.Cooko2 
Exchequer  Chamber,  and  alleged   for  error,  that  the  noZfe  ??Co.7.' a.  *^i 
prosequi  discharged  all  the  defendants.  And  it  was  agreed  f  So^^^ljf  ui- 
by  the  court,  that  if  the  nolle  prosequi  had  been  before  f(5i  lo^'^id*. 
judgment,  it  had  discharged  the  whole  action  ;  and  so  had  ^^"continu. 

,      ,      ,  °  ancc.judjfinent 

it,  if  judgment  had  been  against  them  all,  and  then  the  «M?ain8t  one  in 

1    •       •  rr  L      1  »»  *  •  trespass,  and 

plaintiff  had  entered  a  nolle  prosequi  against  the  two,  as  be-  nonsuit  against 
fore  ;  for  nonsuit  or  release,  or  other  discharge  of  one  dis-  3  Cro.  «n6.   2 
charges  the  rest,  (l)     But  because  in  the  principal  case  55Y    iNoy"iu;! 
the  action  was  at  an  end  against  Lawrence,  and  no  judg-  ^3*0"  cr  Jac*** 
ment  had  against  the  other  two,  so  as  they  are  divided  ^^-  ^'^' 
from  Lawrence,  and  are  not  subject  to  the  damage  found 
against  him,  it  was  adjudged  that  he  was  not  discharged, 
and  so  no  error. 

Note  also  that  it  seems  that  Nevil  and  Wood  should 
not  have  joined  in  this  writ  of  error ;  for  there  was  no 
judgment  against  them,  nor  they  grieved. 

Note,  the  writ  of  error  is  ad  grave  damnum,  6lc. 


(1)  This  doctrine,  though  the  authorities  upon  the  subject  in  the  old 
books  are  contradictory,  has  been  overruled  in  more  modern  times,  and 
it  is  now  settled  that  a  noUe  prosequi  may  be  entered  against  one  of  the 
defendants  before  judgment  obtained  against  the  other,  notwithstanding 
former  decisions  to  the  contrary.     1  Saund.  207.  n.  (2.)    1  Wils.  90, 
Noke  V.  Ingham,    lb,  300,  Dale  v.  Eyre.     And  a  nolle  prosequi  is  no  bar 
to  a  future  action,  except  in  those  cases  where  from  the  nature  of  the 
action,  judgment  and  execution  against  one  is  a  satisfaction  of  all  the 
damages  sustained  by  the  plaintinT    1  Saund.  207.  n.  (2.)    3  T.  11.  511, 
Cooper  V.  Tiffin.    In  all  cases  of  actions  founded  upon  torty  which  are  m 
their  nature  joint  and  several,  whether  the  defendants  join  or  sever  In 
their  pleading,  tlie  plaintiff  may,  before  or  after  verdict,  enter  a  nolle 
prosequi  as  to  some  of  them  and  proceed  to  judfnnent  against  the  rest. 
6  T.  R.  200,  Mitchell  v.  Milbank.     1  Wils.  30G,  Dale  v.  Eyre.    2  Salk. 
455,  Lover  v.  Salkeld.     lb,  456,  Greeves  v.  Rolls.     But  a  nolle  prosequi 
cannot  be  entered  as  to  one  defendant  after  final  judgment,  though  it 
may  aft^r  interlocutory  judgment  against  the  others.      In   an  action 
brought  upon  a  contract  against  several  defendants  who  join  in  their 
pleas^  and  a  verdict  is  found  against  them,  the  plaintiff  cannot  enter  a 
noUe  prosequi.     1  Saund.  207.  n.  (2.)  But  if  they  sever  in  their  pleas  and 
one  of  them  pleads  matter  which  docs  not  go  to  the  action  of  the  writ, 
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[70  61  tut  to  his  pergtmal  discharge^  the  plaintiff  may  enter  a  nolle  prosequi  as 
•■  -J^  to  him,  and  proceed  against  the  others.  1  Tidd's  Prac.  632.  1  Chitty 
33.  1  Saund.  207.  n.  (2.)  In  1  Chitty  35,  it  is  said  that  in  an  action  on 
a  joint  contract,  where  it  is  proved  that  the  contract  was  in  fact  made 
by  all  the  defendants,  but  in  point  of  law  was  not  obligatory  on  all,  on 
the  ground  of  infancy,  coverture,  &c.  at  the  time  it  was  entered  into, 
the  plaintiff  must  be  nonsuited,  and  cannot  avoid  the  objection  by  enter- 
ing a  nolle  prosequi  as  to  the  infant  or  feme  covert ;  and  a  distinction  is 
there  made  between  matter  in  discharge,  which  arises  after  making  the 
contract,  and  that  which  shows  it  was  never  valid  as  to  one  of  the  joint 
contractors.  But  this  distinction  is  not  recognised  in  New  York  or  in 
Massachusetts ;  and  accordingly  in  both  States,  where  one  defendant 
pleads  infancy  or  coverture,  the  plaintiff  is  permitted  to  enter  a  nolle 
prosequi  as  to  the  party  so  pleading  and  to  proceed  against  the  other.  5 
Johns.  160,  Hartness  v.  Thompson.  20  Johns.  126,  Pell  v.  Pell.  1  Pick. 
500,  Woodward  v.  Newhall. 


Plat  V8.  Plummer. 

If  bail  Se  entered  the  last  day  of  the  term,  it  is  good,  thoagh  the  bill  be  put  in  be- 
fore. 


Lambe  vs.  Wiseman. 

Coroners  must  all  join  in  their  ministerial  acts,  but  in  judicial  acts  they  may  di- 
vide. 

A  ven./ac.  returned  by  two  coroners,  when  there  were  four,  is  error  at  common 
law,  but  cured  by  stat.  of  jeofails. 

Jenk.  Cent.  Lambe  brought  a  Writ  of  error  aii^ainst  Wiseman  upon  a 

295       Ven  fac  or 

returned  by    '  judgment  given  against  him  in  the  King's  Bench  upon  an 

coroners*!^!!,     obligation  ;  issue  taken  upon  payment ;  upon  a  good  sur- 

i03G^*2Cro!^'    ™^^®  ^^  venire  fac,  was  awarded   to   the  coroners,  and 

383.  2  Roll.       verdict  found  and  judgment  for  the  plaintiff.     The  error 

assigned  was,  that  where  the  ven.  fac.  was  returned  by 

two  coroners  only,  and  the  distringas  by  three  coroners, 

there  were,  at  the  time  of  the  award  and  return  of  the 

ven,  fac.  and  distringas,  four;  and  it  was  agreed  that  this 

was  at  the  common  law  plain  error ;  for  coroners  as  minis- 

VeMiitremed-  ^^"  ™"^^  ^''  j^*'*'  ^"^  ^^  judgos  they  may  divide.     But  by 
Uess.  ii^Q  statute  o{  jeofails  it  was  made  good   by  the   words  of 

imperfect  and  insufficient  returning  of  process  by  sheriffs 
or  other  officers.  Yet  the  court  was  of  opinion,  that  if 
one  sheriff  of  London  make  his  return  without  his  fellow, 
that  this  would  not  be  holpen,  as  being  no  return  at  all; 
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or  a  return  without  the  sheriff's  name  subscribed,  because       [70  c] 
the  court  knows  that  one  sheriff  there  is  two  persons ;  but    ^^"v^w/ 
it  appears  not  to  the  court  that  there  are  more  coroners,  ^h.'^'  ^^^^' 


Shekly  va.  Wood.  |--.1 

There  can  be  no  remitter  until  the  possession  and  right  meet  in  the  same  person.  ^^'  ^' 

When  different  estates  in  the  same  land  are  made  to  a  woman  during  coverture, 
by  several  conve/ances,  she  maj,  upon  the  death  of  her  husband,  claim  which 
she  pleases,  if  the  election  concern  herself  alone. 

Tenant  in  fee  of  lands,  covenants  to  stand  seized  thereof  to  the  use  of  himself  in 
taii,  remainder  to  his  wife  for  life,  remainder  to  H.  in  tail  3  and  afterwards 
makes  a  feoffment  of  the  same  lands  to  the  use  of  himself  and  wife  for  their 
lives,  for  the  jointure  of  the  wife,  remainder  to  B.,  and  dies  without  issue.  The 
wife  shall  be  remitted,  nolens  rolens,  to  the  estate  for  life  under  the  covenant, 
for  the  benefit  of  H.  to  whom  a  remainder  was  limited,  which  would  be  defeated 
by  her  taking  under  the  fcofiment. 

If  tenant  in  tail  enfeoff  his  son  within  age  and  die,  the  issue  in  tail  shall  be 
remitted. 

Averments  made  out  of  time  are  idle  and  not  traversable. 

An  exception  that  crosses  the  grant,  or  is  repugnant  to  it,  is  void. 

Sir  John  Shkrly,  knight,  and  Dorothy  his  wife,  late  gCro.  488. 
wife  of  Sir  Henry  Bowyer,  brought  a  writ  of  dower  against  j^RoU.^p. 
Barbary  Woo<l,  widow,  of  lands  in  Hartfield,  ex  dotatione  ^"^js  Mo^.^" 
Bowyer  quondam  viri  aui.     The  tenant  pleaded,  that  the  ™» 8^-  p®** 
same  Bowyer,  being  seized  of  the  manor  of  Wilborough,  Sussex,  h.  lo 

•  •!•  /»/T»  I  /»  L      Jac.  Rot.  810. 

m  the  same  county,  did  make  a  feonment  thereof,  to  the  andTr.  lO.Jac. 

Rot  3803 

use  of  himself  and  the  said  Dorothy,  then  his  wife,  for 
term  of  their  lives,  for  the  jointure  of  the  said  wife,  the 
remainder  to  one  Bowyer,  and  then  died ;  and  that  the 
said  Dorothy  held  her  in  by  survivor,  claiming  her  said 
estate,  and  so  demanded  judgment.  The  demandant 
replied,  that  before  the  said  feoffment  made,  the  said  Sir 
Henry  Bowyer,  being  seized  of  the  said  manor,  did  cove- 
nant to  stand  seized  thereof,  (by  the  name  of  his  land  in 
Sussex,  except  such  as  he  had  devised,  or  should  devise 
by  his  last  will  and  testament, — and  in  the  end  his  plea 
avers  that  he  made  no  devise  thereof,)  to  the  use  of  him- 
self in  tail,  the  remainder  to  his  said  wife  for  term  of  life, 
the'  remainder  to  Sir  Thomas  Hendly  in  tail,  and  after-  mo.  872. 
ward  made  the  feoffment  prout^  and  then  died  without 
issue ;  and  that  she  entered  and  was  seized  by  force  of 
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[71a]      a  remitter;  whereunto  the  tenant  rejoins  that  she  held  her 

"^^^^/"^^^     claiming  her   estate   by  the  feoffment  in   jointure,  and 

demands  judgment,  whether  against  that  claim  she  could 

'    be  remitted;  upon  which  plea  the  demandants  demurred. 

And  Nichols,  Winch,  and  myself  held  the  tenant's  plea 

insufficient ;  but  Warberton  was  of  the  contrary  opinion. 

And   first  was  held,  that  the  remitter  to  the   woman 

could  not  work  till  her  husband  was  dead  without  issue, 

because  till  then  the   possession  and  right  did  not  meet 

together  in  her.  (1)     Also  we  held,  that  because  both  the 

Po«t  256.  Sid.    estates  were  made  unto  her  during  coverture,  that  there- 

65^  Co.  L.       £.^^^  regularly  upon  the  death  of  her  husband  she  might 

claim  which  estate  she  would,  according  to  the  books  of 

Mich.  2.  and  3  Eliz.  Dyer  191.  and   18  Eliz.  Dyer  351. 

But  I,  speaking  last,  added  this  distinction,  that  though 

this  were  true,  where  the  election  did  concern  nobody 

but  herself,  (and  so  are  those  two  cases  there,  without 

prejudice   to  a  third  person,)    yet  here    Hendly  was   in 

remainder  by  the   first  conveyance,  and  not  so  by   the 

second  ;  and  therefore  it  should  be  a  prejudice  to  him  in 

Post.  265.         his  remainder,  (which  rose  together  with  the  first  estate, 

accord.  j^jjj   ^j^^^  ^^y  ^^^  together  make  but  (as  it  were)  one 

estate  to  some  purposes  ;  for  perhaps  upon  a  grant  of 
reversion  it  might  be  otherwise,)  if  the  law  should  not 
judge  her  in  her  remitter  at  the  first,  volena  nolens.  And 
so  is  the  judgment  expressly  41  E.  3.  17.  in  John  Sayes' 
case,  and  never  judgment  to  the  contrary  since.  And  so 
Remitter  I  hold,  with  Littleton,  if  a  tenant  in  tail  enfeoff  his  son 

voletis  nolens. 

for  benefit  of  a  within  age,  and  die,  the  issue  in  tail  shall   be  remitted, 
person,     y^^j^^g  ^  j^j^j  ^f  ^j^^j,^  pcrsou,  by  the  intent  of  the  statute  of 

Westm.  the  2. ;  though  temps  E.  1.  Fitz.  Remitter  13.  the 
reporter  be  of  a  contrary  opinion.  Now  according  to  my 
opinion,  a  plea  of  claim  by  force  of  the  jointure  is  utterly 
avoided  by  the  necessity  of  the  remitter  wrought  by  act 
in  law.  But  if  the  election  be  allowed  free,  yet  the 
claim  by  force  of  the  jointure  was  pleaded  out  of  time, 


(1)  For  the  law  of  RtmiJUcr,  tm  Co.  Lit  Lib.  3.  ch.  12.    Sec.  659, 


SuERLY  VS.  Wood.  181 

and  so  is  idle,  and  requires  no  traverse;  (2)  whereof  the       [71  b] 
reason  is  plain,   for  the  statute  of  uses  hath  a  general     v^'n^"^^ 

.  .        2  Cr  490 

purview,  that  jointures  made  for  wives,  without  distin- 
guishing before  or  after  coverture,  shall  bar  dower,  and 
then  comes  with   a  proviso,  that,  if  it  be  made  during 
coverture,  she  may  refuse  it  and  take  her  dower,  which  is 
a  kind  of  remedy  provided  for  her  out  of  the  generality  of 
the  law,  and  therefore  must  be  pleaded  by  her.     And  in 
this  case  there  appeared  nothing  to  the  court,  until  the 
tenant  first  pleaded,  of  any  other  estate  that  the  demand- 
ant had,  but  only  the  title  of  dower,  and  therefore  it  was 
in  vain  to  plead  that  she  claimed  by  her  jointure,  because  pieaeoutofa 
there  appeared  no  other  estate  to  claim  by ;  like  unto  the  J^^nouraYcra- 
point  in  the  latter  end  of  Walsingham^s  case,  where  the  »*»*®- 
averment,  that  Sir  Thomas  Wyat  had  issue  alive,  was 
holden  void.     And  so  there,  if  a  man  bring  an  action 
upon  an  obligation  by  J.  S.  and  aver  that  he  was  then  of 
full  age,  or  plead  a  feoffment  absolute  and  without  condi-       [  72  ] 
tion,  these  averments  are  out  of  their  place,  and  therefore 
void,  and  so  the  other  party  shall  plead  nonage  or  condi- 
tion, and  shall  not  traverse,  but  be  traversed.     And  this 
was  the  main  point ;  wherefore  judgment  was  given  for 
tlie  demandant,  because  the  remitter  and  the  claim  by  , 

1  Cr.  490. 

force  of  tliat  amounted  to  a  refusal  of  the  jointure,  and 
therefore  that  should  have  been  traversed. 

Lastly,  the  exception  I  held  to  be  void ;  for  there  could  Exception  that 
be  no  lands  at  the  time  devised,  because  Bowyer  was  ^'^^vold 
alive,  and  the  exception  of  such  lands,  as  he  should  after 
devise  was  repugnant,  because  the  covenant  was  to  take 
effect  from  the  making  of  the  indenture.  As  if  a  man 
should  bargain  and  sell  all  his  land  (except  such  as  he 
should  afler  devise.)  And  besides,  such  an  exception 
undoeth  the  whole^  grant,  or  pretended  to  put  it  in  his 
power  to  revoke  all,  and  therefore  is  void ;  as  18  Eliz.  lib.  Poat  no. 

(2)  It  is  not  necessary,  in  pleading,  to  state  matter  which  would  come 
more  properly  from  the  other  side ;  or  in  other  words,  to  negative  the 
anticipated  answer  of  the  adversary  ;  which,  according  to  Hale,  C.  J.  is 
*like  leaping  before  one  comes  to  the  stile.'  See  Com.  Dig.  Pleader  (C. 
SL)  post  78,  St  John  v.  St  John.    1  T.  R.  638,  Uotham  v.  E.  LCompany. 
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[72  a]  A.  If  J.  S.  make  a  lease  of  all  his  land  in  Dale,  except 
the  manor  of  Dale,  and  he  hath  no  lands  there  but  the 
manor,  the  exception  is  void,  and  all  will  pass.  (3)  But 
here  this  point  of  the  case  was  cleared,  because  it  was 
averred  that  this  manor  was  not  devised.  So  judgment 
was  given  for  the  demandants,  Warberton  being  to  the 
contrary,  and  a  writ  of  error  was  brought  in  the  king's 
bench. 

(3)  See  Shep.  Touch,  vol.  i.  p.  78,  et  seq.  2  Bar.  &  Cres.  197,  Car- 
digan v.  Armita^e.  An  exception  shall  be  taken  most  favorably  for  the 
grantee,  and  if  it  is  ambiguous,  he  shall  have  the  benefit  which  may 
arise  from  such  defect  3  Johns.  375,  Jackson  v.  Hudson.  8  Johns. 
406,  Jacksdn  v.  Gardner.  If  a  grant  of  land  be  made,  excepting  and 
reserving  all  streams  of  water  and  the  land  under  them  and  the  right  of 
erecting  mills  and  milldams,  and  aUo  suck  part  of  tht  said  land  as  may 
be  overflowed  by  means  of  such  dams ;  the  latter  reservation  is  inopera- 
tive until  the  grantor  has  exercised  his  ri^ht  to  erect  mills,  &c.  Con- 
sidered merely  as  an  exception  in  a  deed,  it  is  void  for  uncertainty,  but 
it  will  operate  as  a  reservation  of  a  Tisht  to  use  the  land  for  a  specific 
{Hirpose,  which  is  an  incorporeal  hereditament  and  can  pass  only  by 
grant  4  Johns.  82,  Thompson  v.  Gregory.  An  exception,  in  a  deed  of 
partition,  of  all  places  which  may  be  found  convenient  for  erecting  mills 
on  a  certain  creek,  applies  only  to  natural  mill  seats.  11  Johns.  191,  Jack- 
son V.  Lawrence.  A  covenant  or  reservation  to  a  stranger  to  the  deed 
is  void.  9  Johns.  73,  Hornbeck  v.  Westbrook.  12  Johns.  199,  Hombeck 
V.  Sleght  If  tenant  in  fee  and  his  wife  convey  lands,  by  indenture,  in 
fee  for  valuable  consideration,  reserving  to  themselves  the  premises 
during  their  natural  lives,  this  reservation  cannot  operate  as  an  excep- 
tion or  reservation  to  the  wife  who  survived ;  20  Johns.  85,  Jackson  v. 
Swart  3  Barn.  &  Aid.  66,  Moore  v.  Plymouth  ;  but  it  will  operate  as  a 
covenant  to  stand  seized  to  the  use  of  the  grantor  for  life,  and  after  his 
death  to  the  use  of  his  wife  for  life.  Jackson  v.  Swart,  %ih.  sup.  4  Mass. 
135,  Wall  is  V.  Wallis.  7  Mass.  384,  Pray  v.  Peirce.  A  deed  for  a 
valuable  consideration  to  be  paid  whenever  the  deed  should  take  effect, 
with  a  proviso  that  the  deed  should  not  take  effect  but  upon  a  remote 
contingency,  is  void.  12  Mass.  93,  Welch  v.  Foster.  A  deed  contain- 
ing a  reservation  of  a  highway  laid  out  across  the  land  conveyed,  *  to 
be  kept  open  forever,*  is  not  an  exception  of  any  part  of  the  land,  but 
amounts  only  to  a  declaration  that  a  way  is  to  continue,  notwithstanding 
the  grant    13  Mass.  256,  Alden  v.  Murdock. 


Forest  t;^.  Sandland. 

Principal  and  bail  cannot  join  in  a  writ  of  error  upon  the  several  judgments  against 
Jenk.  Cent. 

754,756.  iRo.  Francis  Forest,  a  Frenchman,  brought  an  assumpsit 
Rep.  294.  m."  against  Sir  James  Sandland,  and  one  Doctor  Tenant  was 
464!2'cro!i7il  ^^^  *^*''»  ^^^  judgment  was  given  in  the  king's  bench 
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against  the  principal,  and  after,  by  scire  fac.j  against  the      [72  6] 
bail ;  and  now  the  principal  and  bail  joined  in  one  writ  of     '"-^"n^^^ 
error  in  the  exchequer,  and  it  was  abated  by  iudement.  Jones  325. 
because  they  could  not  join  ;  and  it  was  desired  that  the  574.  Godb!'Uo! 
bail  might  have  a  new  writ  of  error  by   himself,  quod  Sw,^,^4. 
coram  vobia  residet ;  but  it  was  denied  him,  both  because  jones*^^*' 
the  scire  fac.  is  none  of  the  action,  wherein   the  writ  of  \  ^'JJ-  ^- 
error  is  given  in  the  exchequer  chamber,  and  also  because  3  Cr.  730. 
the  record  doth  not  abide  before  these  judges,  but  in  the  Error.scro. 
king's  bench  ;  yet  it  was  Otherwise  ruled  heretofore,  in  writ  Hcth  not 
the  case  of  one  Matthews,  but  it  passed  svh  silerUio.  2S°j?4m/nt. 

against  princi- 
pal and  bail. 
— —  Error  out  of  the 


King's  Bench, 
quoa  coram 
HUMIIEKTON    VS.    HoWGIL.  volris  residet. 

A  covenoua  conveyance  is  void  as  to  creditors. 

Fraud  may  be  shown  to  defeat  a  conveyance  in  an  issue  on  seizure  in  fee,  but  not 
in  an  issue  on  iht  feoffment, 

*  HuMBERTON  rccovercd  a  debt  against  Thomas  Howgil  jenk.  Cent. 
by  judgment,  who  died,  and  upon  a  scire  fak.  against  the  ^inbLr^lior. 
terretenants,  the  sheriff  returned  John  Howgil  tenant  of  a  R^t  2i7^and' 
house  that  was  his,  at  the  time  of  judgment,  in  Yarmouth,  ^/^c^e^u. 
John  Howgil  came  in  and  pleaded  that  Thomas  enfeoffed  conveyance. 

1-1  fi.  !.„•  ,  ,  11       Post.  166. 

01m,  long  before  the  judgment,  in  fee,  absque  hoc^  that  he 
was  seized  at  the  time  of  the  judgment  or  any  time  after  ; 
whereupon  issue  was  taken,  and  the  jjiry  found  the  feoff- 
ment, but  further  said,  that  it  was  made  by  covin  to 
defraud  the  plaintiff  and  other  creditors.'  And  it  was 
judged  for  the  plaintif)*;  for  Thomas  remained  still  seized, 
as  to  the  creditors,  notwithstanding  the  feoffment.  But 
if  the  issue  had  been  taken  directly  enfeoffed,  or  not 
enfeoffed,  it  had  been  found  against  the  plaintiff;  for  in 
that  case  he  must  avoid  the  feoffment  by  covin  especially 
pleaded,  for  it  is  a  feoffment  tiel  quel.  As  you  cannot 
plead  non  est  factum  generally  upon  the  statute  of  usury, 
or  the  slatute  of  sheriffs;  but  here  the  issue  is  general  pio.ee.b.aco. 
seized,  or  not  seized  by  the  feoffment,  like  Gooches'  case,  6^60.  ?i9!'a!^* 
Co.  lib.  6.  fo.  60.  And  therefore  the  covin  may  be  given  ^'Jli^igJ®'^- 
in  evidence,  when  the  feoffment  is  given  in  evidence.  (1)  J^Jj^ao' jcro 

«33. 
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[72  c]  (1)  This » mode  of  pleading  was  adopted,  and  the  same  principle 

recognized  in  Leonara  v.  Bacon,  Cro.  Eliz.  234.  This  was  formtdon^ 
and  the  tenant  pleaded  rum  tenure,  upon  which  issue  was  taken.  The 
jury  found,  that  before  the  writ  purchased,  the  tenant  enfeoffed  divers 
persons,  with  intent  to  defraud,  &c.  and  notwithstanding,  continued  to 
take  the  profits.  This  verdict  was  adjudged  for  the  demandant  See 
also  Rob.  Fraud.  Con.  397,  So  in  an  action  of  farmedonj  where  a  war- 
ranty with  assets  descended,  was  pleaded  in  bar,  and  the  demandant 
replied  riens  per  descent,  upon  which  issue  was  joined  and  the  jury 
found  a  fraudulent  feoffment  to  prevent  the  descent,  the  assets  were 
considered  to  have  descended^  notwithstanding  the  feoffn^nt.  Dyer. 
295.  b.  pi.  (16.) 


Pope  vs.  Skinner. 

To  an  avowry  in  replevin,  that  the  defendant  took  the  cattle  damage  ftasani^  the 

1  Bxnl.  177.  plaintiff  pleads  in  bar  a  lease  from  W.  to  him  dated  30th  March,  to  hold  from 

Winch.  Ent.  the  feast  of  the  Annunciation  then  last  past;  and  the  jury  find  that  W.  made  a 

Iv^     ti^^'m  lease  to  the  plaintiff  of  a  different  date,  and  for  a  different  term,  and  the  court 

Cent.  296.  Mo.  ♦  r     ^u      i  •  ♦  «• 

863.  2  Ro.  707        8^^®  judgment  for  the  plaintiff. 

708.     Chequer  Misrecital  of  an  immaterial  part  of  a  lease  in  pleading  does  not  vitiate. 
Chamber. 

izjac^^Rot  Pope  brings  a  replevin    against   Skinner,    who    avows 

2017.  Brown-     ^he  takinff  as  a  commoner,  because  the  plaintiff's  beasts 

low.    Lease  ^  ,  *  . 

misrecited^and  were  in  the  common  damage  feasant  in  April,  1 1  Jac.    The 

Latch.  99.         plaintiff  in  bar  says,  that  one  Williams  was  seized  of  a 

L^'^J        house  and  land,  &c.  whereunto  he  had  common,  &c.  and 

demised  the  same  unto  him,  the  30th  day  of  March,  in 

the  same  11th  year,  to  hold  from  the  feast  of  the  Annua* 

Hutt.  121.  Co.    ciation  next  before,  for  a  year.     The  avowant  traversed 

L.  46.  ^j^g  lease  vnodo  et^forma ;  whereupon  issue  was  taken,  and 

the  jury  said,  thfft  Williams  made  a  lease  to  the  plaintiff, 

on  the  25th  day  of  March  for  one  year,  from  tbence  next 

ensuing.      And  though  this  be  not  the  same  lease  that 

the  plaintiff  pleaded,  (for  this  begins  on  the  day,  and  the 

other  not  so  soon,)  nor  was  to  take  his  limitation,  but  from 

Ante  63. 9  Co.   the  day  excluded,  yet  the  court  gave  judgment  for   the 

249. 2*Cro.  136.  plaintiff;  for  the  substance  of  issue  is  whether  the  plains 

Jonessu.'      *  tiff  havc  such  a  lease  or  no  from  Williams,  as  by  force 

^^YufiiT'^'  thereof  he  might  common  at  the  time,  which  appeared 

^  *  yil^      for  him  in  this  case,  and  the  raodo  et  forma  in  the  rest  is 

Co.  Li.  zol.  *' 

Post.  209.  Ant.  not  material ;  yet  it  must  not  depart  altogether  from  the 
2  Ro.  704, 708*  form  of  this  issue ;  for  if  it  had  been  found  that  he  had 
1  And.  Id.        nght  of  common,  by  a  lease  from  another,  or  as  an  owner. 
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it  would  not  have  served  his  turn,  for  that  had  been  clear  [73  a] 
out  of  the  issue,  both  in  matter  and  form.  Yet  it  was 
granted  that  if  he  had  declared  in  ejSttione  fimuB  thus, 
it  would  have  been  against  him  clearly,  for  there  he 
demands  and  recovers  the  term,  and  therefore  must  take 
his  title  truly.  Note,  that  in  this  case  the  jury  might 
have  found  directly  against  the  plaintiff  non  dimisit  modo 
tt  formOf  and  could  not  safely  have  found  a  general 
verdict  for  the  plaintiff,  so  that  the  judgment  of  law  upon 
the  verdict  is  in  manner  against  the  verdict.  (1) 

(1)  The  authority  of  this  case  seems  to  be  shaken  by  the  rule  adopted 
in  the  case  of  Bristow  v.  Wright,  Doug.  640,  which  has  since  been 
considered  as  a  leading  case  on  the  subject  of  variances.  In  that  case 
the  declaration  stated  that  certain  tenements  were  held  of  the  plaintiff 
under  a  demise,  at  a  certain  yearly  rent  payable  hy  four  even  and  equal 
quartefiif  pawnenU^  but  upon  the  trial  it  appeared  that  there  was  no 
stipulatton  about  any  time  or  Hmes  of  payment,  and  this  was  held  to  be  a 
fatal  variance.  Lord  Mansfield,  in  giving  iudgment,  says,  *  It  certainly 
was  not  necessary  to  allege  that  part  of  the  lease  that  relates  to  the 
time  of  payment,  in  order  to  maintain  the  action.  But  since  it  has  been 
alleged,  it  is  necessary  to  prove  it.  This  distinction  is  between  what 
may  be  rejected  as  surplusage  (which  mi?ht  have  been  struck  out  on 
motion)  and  what  cannot  Where  the  declaration  contains  impertinent 
matter  foreign  to  the  cause,  and  which  the  master,  on  reference  to  him 
would  strike  out,  that  will  be  rejected  by  the  court,  and  need  not  be 
proved.  But  if  the  very  ground  of  the  action  is  misstated,  as  where 
you  undertake  to  recite  uinX  part  of  the  deed  on  which  the  action  is 
founded,  and  it  is  misrecited,  that  will  be  fatal.  In  the  present  instance 
the  plaintiff  undertakes  to  state  the  lease,  and  states  it  falsely.'  So  in 
Gwinnet  v.  PhDIips,  3.  T.  R.  643,  Ld.  Kenyon  C.  J.  says,  *  There  is  no 
doubt  but  that  if  the  plaintiff  profess  to  set  out  his  title  he  must  set  it 
out  correctly.'  'If  a  plaintiff  allege  anything  which  forms  a  constituent 
part  of  his  title,  he  must  set  it  out  correcUyJ^  The  same  doctrine  is 
recognized  in  5  T.  R.  496,  Peppin  v.  Solomons.  Dyer  365,  Sir  Francis 
Leake's  case.  2  Saund.  206.  a.  n.  (22)  1  Saund.  346.  n.  (2).  So  in 
Williamson  v.  Allison,  2  East  452,  the  rule  laid  down  by  Lawrence  J. 
is,  that  if  the  whole  of  an  averment  may  be  struck  out  without  destroy- 
ing the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove  it ;  but 
otherwise,  if  the  whole  cannot  be  struck  out  without  getting  rid  of  a 
part  essential  to  the  cause  of  action ;  for  then,  though  the  averment  be 
more  particular  than  it  need  to  have  been,  the  lohde  must  he  proved  or 
the  plaintiff  cannot  recover.  And  in  a  plea  by  a  commoner,  justifying 
under  a  right  of  common  to  an  avowry  damage  feasant,  the  plaintiff 
must  set  out  his  title  to  Uie  common  specially,  and  it  is  not  enough  to 
allege  generally  that  he  is  possessed  of  certain  land  and  by  reason 
threreof,  has  a  right  of  common,  &c.  4  T.  R.  718,  Grimstead  v.  Mar- 
low.  1  Saund.  346.  n.  (2).  These  principles  seem  to  be  directly 
applicable  to  the  case  in  the  text.  The  defendant,  in  his  plea  of  justifi- 
cation to  the  avowry,  undertakes,  as  he  was  bound  to  do,  to  set  forth  his 
title  to  the  common  specially.  He  must  therefore  set  it  fortli  correctly. 
The  jury,  by  their  verdict,  negative  the  title  set  forth  in  the  plea,  or, 
disregarding  the  issue  joined,  find  a  different  title  from  that  which  was 

24 


186  Pope  v3.  Skinner. 

[73  6]  put  in  issue  by  the  pleadings.  Now  the  plaintifTs  allegations  as  to  bis 
lease  are  not  surplusage ;  Uiey  cannot  be  struck  out  without  destroying 
his  title  ;  they  are  not  impertinent,  and  therefore,  according  to  the  rule 
laid  down  by  Lawreftce,  J.  abovementioned,  (he  whole  must  be  proved. 
The  plaiutiflf  must  recover,  according  to  Ld.  Mansfield,  secundum  alle- 
fcata  et  probata.  He  failed  to  prove  the  title  alleged,  and,  whatever  else 
he  mi^ht  have  proved,  he  was  not,  upon  principles  now  recognized  and 
settled,  entitled  to  recover. 

In  New  York  the  doctrine  of  the  case  of  Bristow  v.  Wright  is  recog- 
nized. Therefore  where  an  action  was  brought  upon  a  note  purporting 
*  value  received,'  and  the  plaintiff,  instead  of  stating  generally  that  it 
was  given  for  value  received,  set  forth  specially  in  what  tlie  value 
received  consisted,  it  was  held  that  he  was  bound  to  prove  the  par- 
ticular value  according  to  the  averment,  and  that  the  general  acknow- 
ledgment of  value  in  the  note  was  not  sufficient  to  support  the  declaration. 
7  Johns.  321,  Jerome  v.  Whitney.  See  also  8  Johns.  253,  Crawford  v. 
Morrill.  7  Johns.  468,  Pease  v.  Morgan.  10  Johns.  418,  Saxton  v. 
Johnson.  1  Johns.  90,  Snell  v.  Moses.  lb.  129,  Perry  v.  Aaron.  18 
Johns.  451,  Robertson  v.  Lynch.  8  Johns.  84,  Smitli  v.  Brush.  10 
Johns.  140,  Lawrence  v.  Knies. 

See  also,  as  to  variance,  7  Mass.  325,  Baylies  v.  Fettyplace.  18 
Mass.  Ifj2,  Goulding  v.  Skinner.  17  Mass.  229,  Colt  v.  Root  lb.  591, 
Bean  v.  Parker. 

The  rule  established  in  the  case  of  Bristow  v.  Wright,  is  said  to  be 
confined  to  cases  of  written  contracts  and  records,  wnich  are  entire  in 
their  nature,  nud  therefore  must  be  proved  as  laid.  In  the  case  of 
Wilson  v.  Codman,  3  Cranch  209,  Marshall  C.  J.  says,  '  no  reason  is 
perceived  for  requiring  the  proof  of  a  perfectly  immaterial  averment, 
unless  that  averment  be  descriptive  of  a  written  instrument,  which  by 
being  untruly  described,  may,  by  possibility,  inblead  the  opposite  party. 
Where,  then,  the  averment  in  tlie  declaration  is  of  a  fact  dehors  the 
written  contract,  which  fact  is  in  itself  imniaterial,  tlie  party  making  the 
averment  is  not  bound  to  prove  it;'  and  accordingly  in  that  case  it  was 
held  that  an  averment  in  the  declaration  tliat  tlie  assignment  of  a  promis- 
sory note  w  as ybr  value  received^  was  an  immaterial  averment  and  need 
not  be  proved.  The  court  say  that  this  is  an  averment  of  a  fact  which 
is  perfectly  immaterial,  and  which  forms  no  part  of  the  written  instru- 
ment, nor  is  it  averred  to  be  a  part  of  it  It  is  an  extrinsick  fact  showing 
how  the  right  uf  aciicm  was  acquired,  but  which  contributes  nothing 
towards  giving  that  right  of  action.  Those  averments  of  a  declaration 
which  plaintiffs  liave  been  required  to  prove,  are  all  descriptive  of 
records  or  of  written  contracts ;  not  of  facts,  at  the  same  time  extrinsick 
and  immaterial.  See  also  7  Mass.  06,  Cunningham  v.  Kimball.  Also 
as  to  records,  ante  p.  52,  Foster  v.  Jackson,  n.  (3.) 

A  distinction  ia  made  between  averments  descriptive  of  tlie  contract 
itself  and  averments  of  extrinsick  facts.  If  therefore  a  declaration  on  a 
bill  of  exchange  describe  the  bill  as  drawn  by  Crouch  and  the  bill 
produced  be  drawn  by  Couch  the  variance  is  fatal.  3  Bos.  &  Pul.  559, 
Wliitwell  V.  Bennett.  So  a  bill  described  as  drawn  on  John  K.  in  the 
declaration,  is  not  supported  by  a  bill  drawn  on  Abraham  K,  though 
the  name,  in  the  declaration  is  laid  under  a  videlicet,  4  Taunt.  810, 
Hutchinson  v.  Piper.  But  where  a  lease  was  stated  in  the  declaration 
to  be  made  by  the  plaintiff  on  the  one  part  and  T.  R.  on  the  other  part, 
but  turned  out,  on  evidence,  to  have  been  made  by  tlie  plaintiff  and  his 
wife  on  the  one  part  and  T.  R.  on  the  other,  it  was  held  that  this  was 
no  variance,  because  the  lease  was  described  according  to  its  legal 
effect.  1  Brod.  &  Bing.  443,  Arnold  v.  Revoult  See  also  4  M.  &.  S. 
474,  Hamborough  v.  Wilkie.  So  where,  in  covenant  the  plaintiff 
declared  that  the  defendant  demised  to  him  a  wharf  and  storehouses,  and 
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in  the  deed  produced  the  word  was  storthoust^  it  was  held  to  be  a  fatal  r73  c] 
variance.  4  Mau.  &,  Sel.  470,  Hoar  v.  Mill.  But  where  B.  a  treasurer 
of  a  friendly  society,  declared  on  a  bond  to  A,  then  bein^  treasurer^  and 
the  bond  given  in  evidence  was  to  Ji.  without  stating  him  to  be  treas- 
urer, it  was  held  that  the  words  then  being  treasurer ^  contained  an 
averment  of  an  extrinsickjact,  and  need  not  be  proved  by  the  bond.  1  B. 
&  A.  57,  Cartridge  v.  Griffiths.  So  in  an  action  of  covenant,  the  decla- 
tion  stated  a  breach  in  relation  to  Cellar-beer  field,  and  in  the  lease  it 
was  Mer-beer  field,  and  the  variance  was  held  to  be  fatal.  9  East  188, 
Pitt  V.  Green.  But  where  a  lease  granted  liberty  to  make  levels,  pits, 
and  soughs,  and  the  declaration  stated  it  as  a  liberty  to  make  sloughs, 
the  court  held  that  by  the  rule  noscitur  a  sociis,  they  could  discover  this 
to  be  the  word  soughs  only  misspelt,  and  the  variance  not  fatal,  d 
Taunt.  394,  Morgan  v.  Edwards.  In  covenant  for  not  repairing,  if  the 
deed  produced  contain  an  exception  of  casualties  by  fire,  which  is  not 
stated  in  the  declaration,  the  variance  is  fatal.  2  Bro.  &  Bin.  3l>5, 
Browne  v.  KnUl.  See  also  2  Bos.  &  Pul.  1 IG,  White  v.  WUson.  J 
Bam.  &  Aid.  9,  Wildman  v.  Glossop.  2  Stark.  N.  P.  385,  Tucker  v.  • 
Cracklin.  4  Day  114,  Wilmot  v.  Monson.  An  averment  of  a  demise  for 
three  years  is  not  supported  by  a  lease  for  one  year,  and  two  years 
further  possession  on  the  same  terms  by  consent  of  the  landlord.  4 
Cranch  299,  Alexander  v.  Harris.  So  a  note  payable  at  sixty  days 
cannot  be  given  in  evidence  to  support  a  count  which  does  not  state 
when  the  note  was  payable.    7  Cranch  208,  Sheehy  v.  Mandeville. 

In  describing  an  instrument,  the  words,  *  to  the  tenor  following '  or 
*  as  follows,*  or  *  in  the  words  and  figures  following,'  bind  to  an  exact 
recital.  Doug.  97,  Boyce  v.  Whitaker,  2  Salk.  GGO,  Reg.  v.  Drake.  And 
if  the  condition  of  a  bond  be  set  forth  on  oyer,  a  variance  from  the  tenor 
will  be  fatal.    5  Taunt  707,  Waugh  v.  Bussell. 

When  an  instrument  is  described  merely  by  its  substance  and  effect, 
it  is  sufficient  to  prove  it  by  one  which  corresponds  in  legal  effisct  5 
Taunt.  707.  2  Salk.  G59.  4  T.  R.  61G,  Ankerstein  v.  Gierke.  3  J.  B. 
Moore  214,  Bonfellow  v.  Steward.    3  Bro.  &  Bin.  186,  Cockell  v.  Gray. 

1  Bing.  6,  Glover  v.  Coles. 
If  uie  substance  and  effect  of  an  instrument  be  alleged  with  more 

particularity  than  in  the  instrument  itself,  the  variance  will  not  be 
material,  if  the  particulars  be  true  in  fact.  Thus  a  writ  directed  gener- 
ally to  the  sheriff  of  a  county,  may  be  described,  in  pleading,  as  directed 
to  the  individual  by  name  who  was  in  fact  sheriff  when  the  writ  issued. 

2  Camp.  525,  Batchellor  v.  Salmon.  And  in  such  case  also,  insensible 
and  superfluous  words  in  the  description  may  be  rejected  as  surplus- 
age. 1  T.  R.  235,  King  v.  Pippet  But  if  the  instrument  produced  in 
evidence,  be,  in  its  legal  effect,  different  from  the  description,  the 
variance  will,  in  general,  be  fatal.  2  Camp.  270,  Scandover  v.  Wame. 
6  Co.  15,  Treport^s  case.    2  Saund.  97.  b.  n.  (2.) 

If  an  instrument  is  not  described  by  its  tenor,  or  by  its  effect  or 
substance,  but  referred  to  by  its  date,  or  names,  or  sums,  or  days  of 

Gyment,  dtc.  a  variance  from  the  precise  allegations  in  these  particu- 
rs  will  be  fatal.    8  Taunt.  737,  Wells  v.  Girling.     Post  249,  Thorp  v. 
Taylor. 

For  a  full  and  clear  view  of  the  law  and  decisions  on  the  subject  of 
variance,  see  Starkie  on  Evidence,  vol.  3,  p.  1526  et  seq.  Am.  edition. 
See  also  ante  p.  52,  Foster  v.  Jackon.  n.  (3.) 
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"-        ^  Curtice's  Case. 

A  rneiuu  inqmrefubm,  after  ignaramMu  found  on  m  former  writ,  ought  to  be  mt  large. 


Tredwate's  Case. 

A  popish  recuBtnt  forfeiti  not  the  land  itaelf,  but  only  the  profits  of  it. 


[74]  Barnes'  Case. 

Whether  an  uae  in  abeyance  ahall  transfer  the  remainder  in  abeyance,  quaert. 

Useinabey-  This  wrs  the  solc  question  in  the  Court  of  Wards, 
it  shall  carry  whether  R  use,  rising  by  covenants,  to  the  right  heirs  of 
into  abeyance.  R  daughter  yet  alive,  should  so  far  transfer  the  remainder 
in  abeyance  that  it  should  not  be  as  a  reversion  still  in 
the  covenantor,  whereof  livery  should  be  sued  after  his 
death ;  because  there  is  no  person  in  being  (which  is  the 
word  of  the  statute  of  uses)  in  whom  the  land  may  vest. 


cjj^q  Knightlet's  Case. 

General  words  may  be  restrained  by  special  matter. 

Richard  Knightlet  was  to  sue  a  general  livery  as  heir 
to  his  father  Edward,  and  an  especial  livery  as  heir  to  his 
mother  the  Lady  Bevil,  and  sued  a  special  livery  in  these 
words,  Cancedimus  Richardo  Knightley  filio  et  hceredi  do- 
ittiifWB  Mar.  Bevil,  that  he  without  any  livery  of  his  inheri- 
tance, or  any  part  thereof  may  enter  into  all  and  singular 
A  special  live-  tlic  manors,  ifec.  qua  fuerurU  dictiB  domitue  Mar.  Bevil. 

ry  how  far  ei- 

tended.  ct  de  qutbus  cadem  Maria  aut  aliquis  antecessorum  prod. 

R.  Knightley,  cujus  hares  ipse  est,  fait  qualitercunque  sei- 
situs  diebus  quibus  obieruni  separatim,  vel  de  quibus  ali- 
qua  persona  seisitafuit  ad  usum  dictce  Maria  vel  aliquo- 
rum  antecessorum  dicti  Richardi  Knightley.  Tanfield 
and  I  held  clearly,  that  upon  the  consideration  of  the 
connexion  and  coupling  of  these  words,  this  special  livery 
could  be  extended  no  further  than  to  the  inheritance  of 
dame  Mary  Bevil. 
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[75] 
Rot  vs.  Bishop  op  Norwich. 

The  king  cannot,  by  non  obstante,  enable  a  person  disabled  by  act  of  parliament  or 
conunoB  law. 


Spark  vs.  Purnell. 

The  words  of  a  will  may  be  transposed  by  construction  to  efiectaate  the  manifest 
intent  of  the  testator. 

The  word  heir,  in  a  will,  may  be  taken  in  its  mlgar,  and  not  in  its  teehdeal  mean- 
ing. 

A  devise  that  A.  shall  be  the  heir  of  the  testator's  land,  will  give  to  the  devisee 
such  an  estate  in  the  land  as  the  testator  had,  whether  freehold,  tail  or  fee. 

John  Spark  brought  an  yectionefirnuB  against  Thomas  Hiii.ii  Jac. 
Puroell  for  lands  in  Reyhurst.     Upon  not  guilty,  the  case  Canc.Waiier. 
by  special  verdict  was  found  thus.     One  John   Fai  reman  vim.  ^n-^ 
was  seised  of  the  lands  in  question,  and  of  twenty  acres  J^^^towerve 
of  land  more  in  fee,  and  had  issue  three  sons,  James,  Wil-  winSh  ^Ent 
liam,  and  Anthony,  and  by  his  will  gave  to  William  his  ^v^?-  ^- 

or.  Uevise  on* 

second  son  ten  acres  of  the  twenty,  and  to  Anthony  the 
other  ten  acres,  and  then  gave  to  James  his  eldest  son  the 
lands  in  question,  and  willed  that  when  James  should  die 
without  heirs  of  his  body,  that  William  should  be  his  heir, 
and  Anthony  should  have  his  part ;  and  if  either  the  said 
William  or  Anthony  should  die,  that  then  one  of  them 
shouird  be  the  other's  heir,  and  died.  Then  James  died 
without  issue ;  then  died  William,  leaving  issue  Robert, 
under  whom  the  defendant  claims,  upon  whom  Anthony 
entered  and  made  the  lease,  upon  whom  the  defendant  re- 
entered. And  it  was  adjudged  that  the  plaintiff  should 
be  barred;  for  the  last  clause,  that  William  and  Anthony 
should  be  one  another's  heirs,  was  to  be  applied  to  the 
first  clause  of  the  division  of  twenty  acres  between  them, 
(though  the  gift  to  James,  and  so  to  William  for  the  lands 
in  question  came  between  them,)  and  could  not  be  applied 
to  that  part,  because  that  last  part  was  reciprocal  for 
lands,  either  of  them  might  take  from  other,  which  fitted 
well  the  twenty  acres,  because  William  might  take  from 
Anthony  by  survivor,  as  well  as  Anthony  from  William, 
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[75  a]       which  could  not  be  so  in  the  lands  given  to  James  and  so 
'^^•v^**^      to  William,  for  William  could  take  no  part  of  them  from 
Anthony. 
1  Leo.  166.  Then   touching  those,  since  there  was  no  estate   tail 

i^r  1  And. '^*  given  to  James,  and  that  for  default  of    issue    William 
should  be  his  heir,  that  gave  William  an  estate  of  inheri- 
tance, either  in  fee  simple,  or  such  in  tail   as  James  had. 
L^teh^'  ^^^  though  none  can  be  truly  heir,  but  he  that  the  law 

makes  so,  yet  there  is  an  heir  by  appellation  and  vulgar 
acceptance,  which  intimates  the  state  of  a  true  heir.  And 
therefore  if  by  my  will  I  appoint  that  /.  S.  shall  be  heir 
of  my  land,  he  shall  have  it  in  fee,  for  such  estate  as  the 
h?w  it^tiu^be  ^"^^stor  hath,  such  he  is  to  inherit.  And  therefore  the 
token  in  mwiu.  said  word  heir  in  the  latter  clause  between  William  and 
Anthony  shall  give  him  an  estate  for  life  to  the  survivor, 
because  the  brother  to  whom  he  is  made  heir,  had  but  an 
estate  for  term  of  life  before.  (1) 

(1)  See  ante  p.  2,  Widlake  v.  Harding,  and  note. 


Vernon  vs*  Onslow. 

Whether  an  obligation  in  octogenmo  libris  is  good  for  eighty  pounds,  quaere. 


t« 


1  Bmi.62.  Mo.       Vernon  brought  an  action  of  debt  against  Onslow  upon 


864.  p.  12  Jac. 


Rot.  2047.  a/iVu  an  obligation,  and  demands  eighty  pounds,  and  upon  oyer 
Latin  does  not  of  the  obligation,  it  was   found  teneri  etfirmiter  obligari 


for  octo-  *^  octogesimo  libris.  (1) 


▼itiate.     Octo- 
gesimo 
gifUa.  2  Ro. 

119.    *       *    •  ' 


[76]  Bray  vs.  Hayne. 

The  words, '  Thou  art  a  cozening  knave,  and  thou  hast  cozened  me  in  selling  false 
measure  in  my  barley/  are  not  actionable  unless  spoken  of  the  plaintiff  in  some 
public  occupation  or  trade. 

An  action  does  Bray  brought  an  action  of  the  case  against  Hayne,  and 
words,  for  say-  declared,  that  where  he  had  been  bailiff  to  Sir  William 
'^f^J!^'  M.,  knight,  for  three  years  last  past,  of  his  land  in  C.  and 
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the  selling  of  his  corn  and  grain,  that  the  defendant  had       [76  a] 
said  these  words  unto  him,  '  thou  art  a  cozening  knave,     ^-^-v^ 
and  thou  hast  cozened  me  in  selling  false  measure  in  my  2  Cr.  339,  141! 
barley,  and  the  country  is  bound  to  curse  thee  for  selling  cvr.iii.  '* 
trt/A  false  measures,  and  I  will  prove  it,  and  thou  hast 
changed  ro>y  barley.'^    Upon  not  guilty  a  verdict  was  found 
for  the  plaintiff. 

And  yet  judgment  was  given  against  him,  that  those 
words  bear  no  action  ;  for  every  falsehood  charged  upon 
a  man  in  his  private  dealings  will  not  bear  action.  But 
if  a  man  of  a  public  occupation  or  trade  be  charged  with 
deceit  in  that  it  will  bear  an  action.  And  therefore  if 
this  man   had  been  a  common  ridder  or  badfi:er,  and  had  1  Cr.  £63. 

.  2  Cr.  fi04. 

been  charged  with  selling  by  false  measure,  it  would  have 

borne  action ;  and  I  was  of  opinion,  and  so  I  am,  that  if  I 

have  a  bailiff,  to  whom  I  commit  the  buying  and  selling  2Cro.  5G3. 

of  my  corn  and  grain,  and  give  him  the  greater  wages  in 

respect  of  that  trust  and  employment,  and  then  a  man  will 

charge  him  to  have  deceived  me  in  his  office,  by  buying 

and  selling  by  false  measure,  to  my  loss  or  damage,  this  Cr.  Car.  480. 

will  bear  an  action,  for  this  discredits  him  in  his  means  of 

living ;  and  this  kind  of  offence  may  not  only  be  cause  to 

put  him  out  of  that  service,  but  to  be  refused  of  all  others. 

But  that  could  not  be  applied  to  this  case  ;  for  it  doth  not 

appear  that  these  words  were  spoken   of  any  sale  of  corn 

whilst  he  was  bailiff,  nor  of  his  master's  corn,  nor  to  the 

damage  of  his  master. 


(1)  General  terms  of  abuse,  expressive  of  evil  inclinations  and  corrupt 
manners,  such  as  rogucy  rascal,  scoundrel,  and  the  like  arc  not  actionable, 
since  they  do  not  impute  any  precise  and  definite  offence,  punishable  by 
law.  Stark,  on  Slander  23.  The  words  *  cozening  knave^^  seem  to  come 
under  this  class.  See  also  2  Mass.  40(3,  Stevenson  v.  Haydon.  1  T.  R. 
753,  J'Anson  v.  Stuart.    2  H.  Bla.  .531,  Saville  v.  Jardine. 


Parkkr  vs,  Parker. 

The  imparlance  roll  cannot  be  amended  by  the  issue  roll ;  but  defective  impar- 
lance roll  may  be  cured  by  verdict. 

Parker  brought  an  action   of  the   case  upon  a  trover  m.  i2Jac.  Rot. 
and  conversion  against  Parker,  and  the  declaration  upon  j^^  Rot.  426 
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[76  6]       the  imparlance  roll  had  spaces  for  the  day  and  year  of 
s-*^-v^w/     losing,  finding,  and  conversion  of  goods,  but  the  issue  roll 
cannot  be  of  an  and  all  the  rest  were  perfect  in  this  point. 
rSr^i  Cr.*«.        And  the  court  was  of  opinion,  that  the  imparlance  roll 
f^Api'hc^'    could  not  be  amended  and  made  perfect  by  the  issue  roll, 
46^'H^i.  6?*    I^^caus®  it  was  the  original,  and  was  to  warrant  the  other, 
Ml*  ^utf  w'  ^"^  "^*  ^  converso.     But  yet  because  upon  issue  not  guil- 
Meame  Ca.       ty,  verdict  was  given   for  the   plaintiff,  this    court  gave 
scr.'ss',  106,  '  judgment  for  him,  because  the  declaration,  as  it  was  found 
225;  537!      '    in  the  imparlance  roll,  was  good  enough  in  matter ;  for  the 
trover  and  conversion  was  laid  in  the  preterperfect  tense, 
and  so  before  the  action  brought,  and  so  the  fault  in  the 
declaration  being  but  in  form,  was  holpen  by  the  statute 
oi  jeofails. 


Banks  t;^.  Parker. 

Upon  a  justification  pleaded  in  trespaaa  by  reason  of  a  custom  in  the  manor  of  T. 

the  replication  ought  not  to  be  de  injuriaj  &c.  generally,  but  a  special  traverse 

of  the  custom. 
Such  general  replication  is  good  af\er  verdict. 
On  an  issue  on  the  custom  of  a  manor  the  venue  must  be  from  the  manor  only ; 

and  if  it  be  from  the  town,  it  is  not  aided  by  the  verdict  and  cannot  be  amended. 

Bmi.  1.233.  An  action  of  trespass  was  brought  for  taking  of  a  kettle 

hoipejfby^SlT"  ^^  Wcstowuc  J  the  defendant  justified  by  reason  of  a  cus- 

sutute.  8  Co.   tojn  in  the  manor  of  Tiddesewell,  and  the  plaintiff  joined 

issue  de  injuria  sua  propria  absque  tali  causa.  (1)     The 

(1)  The  general  replication  of  dt  injuria  is  proper  when  the  defend- 
ant's plea  is  merely  in  excuse,  or  when  he  pleads  a  justification  which 
consists  wholly  of  matter  of  fact ;  but  not  when  the  justification  consists 
in  part  of  matter  of  record,  br  if  the  defendant  claims  an  interest  or 
title  in  his  own  right,  or  justifies  hy  authority  derived  from  the  plaintiff, 
either  mediately  or  immediately,  or  by  authority  of  law.  Com.  Dig.  tit 
Pleader  F.  18, 19,  20,  21,  22  and  23.  1  Chitty  562,  ei  seq,  2  Saund. 
295.  n.  (1).  The  case  in  the  text  is  cited  by  Comyn  as  good  law.  See 
5  Johns.  112,  Lytle  v.  Lee.  12  Johns.  491,  Plumb  v.  M'Crea.  4  Johns. 
150,  Hyatt  V.  Wood. 

If  the  defendant's  plea  confess  and  avoid  the  whole  trespass  set  forth 
in  declaration,  and  the  plaintiff  would  set  up  some  new  matter  as 
the  foundation  of  his  action,  he  must  reply  such  new  matter  specially 
and  cannot  give  it  in  evidence  under  the  general  traverse.  Thus  in  an 
action  of  trespass  for  breaking  and  entering  the  plaintiff's  dwelling 
house,  6lc.  the  defendant  iustined  under  process  suggesting  that  the 
outer  door  was  open,  and  the  plaintiff  (admitting  the  process)  replied  de 
ir^fyrifij  &c.  absque  residuo  eauea ;  and  he  contended  that  this  traverse 
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ven.  fac.  was  awarded  de  vicineto  de  Westowne  et  manerio      [76  c] 
de  Tiddesewell  by  the  roll,  and  a  verdict  for  the  plaintiff;      v-^-\^^^ 
and  though   the   plaintiff  should  not  have   traversed  the 
cause  generally,   but  the  custom,   yet  that   was  judged  4  Le.  232. 
holpen  by  the  statute  of  jeofails  as  matter  of  form,  (2) 
because  dbaque  tali  causa  contained  the  custom  and  more ; 
but  because  the  sheriff  had  returned  his  pannel  de  vici- 
neiode  Westowne  only,  that  was  incurable,  though  it  were  ,^ 

•^ '  '  &  VUne  must  be 

moved,  that  the  award  was  by  the  roll  de  vicineto  deWea-  neither  too 
towne  and  manor  both.   Also  the  ven.  fac.  might  be  amend-  stmu.  1  SycL 
ed  according  to  the  roll.     It  was  denied,  and  resolved  for     '  "*^° 
two  reasons.     First,  that  it  ought  not  to  be  from  Wes- 
towne at  all,  because  the  taking  was  confessed  on  both 
sides,  so   that  required  no  trial,  but  the  cause  only  was 
controverted,   which   was  the  custom,   and   other  things 
arising   from  the  manor  of  Tiddesewell.      And    though 
the  roll  had  been  perfect  from  the  manor  only  (as  it  ought 
to  have   been)  so  that  the  ven.  fac.   might   have    been        [77] 
amended  by  warrant  of  it,  (if  nothing  had  been  done  upon 
it)  yet  now  when   it  appears  to  the  court,  that  the  trial 
was  not  had  by  such  a  jury  as  the  roll  and  the  law  requir-  Amendment 
ed,  to  the  prejudice  of  the  truth  in  show,  it  ought  not  to  truth,  and  do 
be  allowed,  and  therefore  not  to  be  amended.  (3)  wrong. 


deziied  that  tho  outer  door  was  opeu.  But  the  court  held  that  this  su^- 
ffestion  could  not  be  considered  as  an  averment  or  a  iimtcik.!  fncx  by 
Uie  defendant,  and  said  that  *  if  the  plaintiff  could  prove  tliat  the  deffincf- 
ants  broke  open  the  outer  door,  and  relied  upon  that  as  rendering  the 
^hole  proceeding  tortious,  he  should  have  averred  that  fact  distinctly  in 
his  replication.'  12  Mass.  500,  Oystead  v.  Shed.  But  in  trespass  for  an 
assault  and  battery,  and  justification  of  moderate  caHfravittia  master,  &c. 
the  plaintiff  may,  under  the  general  traverse,  give  m  evidence  that  the 
beating  was  excessive.     15  Mass.  347,  Ilannen  v.  fMes. 

To  trespass  for  taking,  detaining,  and  converting  the  plaintiff's  goods, 
it  is  sufficient  to  plead  a  justification  of  the  teking  and  detention,  and  if 
the  plaintiff  relies  on  the  conversion,  he  should  reply  it  by  way  of  new 
assignment    3  Wheat  248,  Gelston  v.  Iloyt 

(2)  See  T.  Raymond  50,  Collins  v.  Walker.  5  Johns.  112,  Lytle  v. 
Lee,  ace.  But  such  replication  is  bad  on  special  demurrer.  1  Bos.  & 
Pul.  76,  Jones  v.  Kitchen.     10  Johns.  369,  Hopkins  v.  Hopkins. 

(3)  See  ante  p.  5  c,  Crow  v.  Edwards,  n.  (1). 
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[77  o] 
^>-s^-^w/  Austen  vs.  Gervas. 

Upon  a  promise  to  deliver  m  horse  for  eleven  pounds,  for  which  iom  the  plaintiff 
was  to  become  bound  with  sufficient  suretjr  by  writing  obligatory,  astumpnt  does 
not  lie  without  averring  a  tender  of  the  obligation  sealed,  setting  forth  the  sum, 
that  the  court  may  judge  of  its  sufficiency. 

A  promise  to  deliver  a  horse,  in  consideration  of  money  paid  by  the  plaintiff,  who 
was  an  infant,  is  not  void,  but  voidable  by  the  infant  only. 

1  Ro.  19.  Ante  I^  ^^^  a89ump8%t  before,  by  Austen  plaintiff  against 
2Cro.*ii6*6^'  Gervas,  judgment  was  given  against  the  plaintiff,  because 
he  did  not  aver,  that  he  did  offer  the  bond  ready  sealed, 
and  to  deliver  the  same  to  the  said  Gervas,  neither  did  set 
^down  the  sum  in  which  he  should  be  bound  for  the  same 
ten  pounds  \  for  though  it  were  expressly  in  the  considera- 
tion laid  only  that  he  should  be  bound  for  the  payment, 
yet  the  law  required,  that  he  should  be  bound  in  a  com- 
petent sum,  which  is  under  the  judgment  of  the  court, 
and  therefore  must  be  pleaded  expressly,  that  the  court 
may  judge  of  it. 

It  was  further  moved,  that  the  consideration  of  the 
money  paid  in  hand  by  the  plaintiff,  being  an  infant,  was 
void.  But  to  that  I  answered,  that  because  it  was  deliv- 
ered by  his  own  hands,  it  was  but  voidable,  to  be  recover- 
ed again  by  an  action  of  account.  (1) 

(1)  Infancy  is  a  personal  privilege  of  which  no  one  can  take  advantage 
but  the  ipfi^*  fcwwooi^,  Okorofore  Eis  contracts,  though  voidable  by  Lim, 
wUl  bind  the  other  party  who  is  of  full  age;  13  Mass.  237,  Oliver  v! 
Houdlet ;  except  such  contracts  as  necessarily  operate  to  the  infant's 
prejudice.  i6.  And  the  guardian  of  an  infant  cannot  avoid  a  contract 
made  by  the  infant  from  which  he  derives  a  benefit  Ih.  See  also  2 
Johns.  279,  Van  Bramer  v.  Cooper.  5  Johns.  160,  Haitness  v.  Thompson. 


SwiNFEiLD'a  Case. 

A  prohibition  to  the  Court  of  Re<iaetti  shall  be  directed  to  the  maiters  of  requeati. 
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[77  6] 
CooTE  VS.  Gilbert. 


'  Thou  art  a  ihief  and  haat  atolen  a  tree/  bo*  «>♦■•■■«•,    ^Vonb  Bpoken  are  to  bo 
taken  m  mitiori  sentu. 

Adrian  Coote  brought  an  action  upon  the  case  against  Bmwni.  i.  R.s. 
Adrian  Gilbert,  for  saying  *  tfum  art  a  thief,  and  hast  stolen  H?uI*io Vac 
a  treeJ*     Issue  not   guilty,  and  found  for  the    plaintiff;  S*'*-^'^  . 

^^^         •'  *  '  Past.  331.     2 

and.  yet  it  was  adjudged   against   him,   for   the   special  (^7- 1^' ^^^ 
words,  though  they  come  under   the   word  and,   are    in  9.  Action  for 
common  sense  to  be  understood   to  be  but  a  verifying  ing'^' thou  a^t  a 
and  making  good  of  the  general  word  thief,  and  then  iSn Tiet/^ 
tree  shall    be   understood   rather   a  tree   standing   than  It^fni*^* 
felled,  which  is  wood,  and  the  law  strains  not  to  hurt  ?'??^' ^^t; 

'  1  Rol.  51.    Ex- 

bot  to  heal.     Yet  Towse  cited  a  judgment  in  the  King's  position  of 

words  accord' 

Bench,  (7  Jac.)  given  for  the  plaintiff  upon  these  words,  ingto  the  best 
*  thou  art  a  thief  and  hast  stolen  trees  out  of  L  S.  his  6iT.^'sty\eI^. 
orchard,  and  I  have  spent  one  hundred  pounds  and  I  will  ff^ff^mdum 
spend  another  to  hang  theeJ*     Which  case  we  allowed  g'^crT^^^ice* 
not,  though  it  were  somewhat  stronger  than  the  cause  at  231.  Noy.  i36. 

the   bar.  thief,  and  hast 

So  note,  words  are  taken  best  for  the  speaker,  yea,  and  not  actionable. 
though  some  cannot  stand  with  that  construction,  as  here  taken  m  mtVion* 
the  word  stolen;  so  there  is  one  rule  for  deeds,  another  for  '*^*- 
words,  note  that. 


(1)  See  ante  p.  6,  Miles  v.  Jacob,  n.  (1) 


Owen  vs.  Holt. 

The  Datchy  Coart  of  Lancaster  has  no  jurisdiction  in  respect  of  the  penon,  nor 
of  lands  of  the  anbgect. 


/6  Saint  John  vs.  Saint  Johw* 

[78] 
v.^-v-w/  Saint  John  vs.  Saint  John. 

A  party  in  pleadina  need  not  aver  &  fact  which  ^  ill  be  intended  onleaa  the  contrarj 

be  ithown  by  the  other  party. 
When  there  is  no  act  paued  or  record  made  of  a  parliament,  it  it  conaidered,  in 

law,  aa  no  parliament,  though  the  journal  be  f\ill  ^  but  yet  an  action  liea  for  a 

falM  return  thither. 

Action  on  the        Saint  John  brought  an  action  of  debt  for  forty  pounds 
foJ^^not^reli'ml  agaiust  Saiut  John,  bailiff  of  Stockbridge,  upon  the  statute 
ingonebur-      of  21  H.  6.  for  not  returning  him  burgess  of  the  same 
town,  for  the  last  intended  parliament.     And  where  the 
words  of  the  statute  are,  that  the  sheriff  shall  send  his 
precept  to  the  mayor,  if  there  be  no  mayor,  then  to  the 
bailiff.     The  plaintiff  declared,  that  the  sheriff  had  made 
his  precept  unto  the  bailiff,  without  averring  that  there 
was  no  mayor.     And  now  after  a  verdict  for  the  plaintiff, 
this  was  moved  in  arrest  of  judgment.     But  the  court  was 
of  opinion  clearly,  that  it  was  good,  for  we  shall  not  in- 
tend  that  there  is  a  mayor  except  it  be  showed,  and  if 
there  were  one  it  should  come  properly  in  the  other  side.  (] ) 
1  Ro.29.  PI.  1.      And  thoush  the  parliament  was  as  none,  because  there 

Poft.  111.  or  ' 

was  no  act  nor  record  of  it,  yet  this  action  may  lie,  for 

there  was  a  return  of  the  writs,  and  many  sittings. 

- 

(1)  See  ante  p.  71,  Sherley  v.  Wood,  n.  (2.) 


Admiralty.  DoN  DiEQO,  &C.   VS.   JoLLIFF. 

Prohibition  liei  to  the  Admiral^  for  holding  plea  of  mattera  not  within  ita  jmria- 
diction. 

Admiralty  haa  no  jurisdiction  of  any  mattera  arising  on  any  continent,  port  or 
haven,  but  only  upon  the  sea. 

A  libel  in  the  Admiralty  against  three  defendants,  alleges  that  two  of  them,  on  the 
high  seas,  6lc.  with  force  and  violence  took  two  ships  and  their  lading ;  that 
they  were  carried  into  Ireland  and  came  to  the  hands  of  the  third  defendant  j — 
held  that  the  charge  against  the  third  defendant  stood  by  itself,  as  one  at  land, 
and  a  prohibition  was  granted.  (1) 

ssaund.  260.         DoN  DiEGO  SERviENTo.de  Acuna,  ambassador  Zet^eT  for 
zii^'^Cest  '  ^^^  King  of  Spain,  libelled   in   the  Admiralty  Court,  as 

ca»e  est  dtnie _^ 

^riJm   ^'^  (^)  '^^'^^  doctrine  is  denied  in  the  case  of  Radley  v.  Egglesfield,  Q 

13  R.  i.  cap.  6.  Saund.  260.  That  waa  an  action  on  the  statutes  13  R.2.  c.  5. 15  R.  2.  c.  3. 
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procurator  general  for  all  his  master's  subjects,  against      [78  a] 
Sir  Richard  Bingley  for  two  ships  and   their  lading  of  di-      ^-^X^*-^ 
vers  kinds  of  goods  of  the  subjects  of  the  King  of  Spain  the  Admiralty 
generally,  and  not  naming  them,  adduct,  ad  port  de  Mun-  done*at*>eiu* 
atefy  in  the  preface  of  the  libel  generally  against  them  all,  coSJt'hofd* 
and  then  proceeds,  and  charged  them  severally  thus  ;  that  P^®*  of  thingi 
JollifT  and  Tucker  captain,  piratiB  in  alto  marij  more  bel- 
lico  dictas  naves  aggresH  sunt,  et  per  vim  et  violentiam 
took  them,  and  that  they  were  adducta  in  partes  HibemuB, 
and  that  they  came  to  the  hands  of  Sir  Richard  Bingley, 
and  he  converted  them  to  his  own  use,  (not  saying  where,) 
and  refuseth  to  render  them,  being  required,  &c.     Here-  Po«t-  ii*- 
upon  Sir  Richard  Bingley  prayed   a  prohibition,  and  two 
days  were  given  to  the  ambassador's  counsel.     And  now 
Montague,  the  King's  serjeant,  for  the  ambassador,  said, 
that  he  could  not  sue  for  these  goods  at  common  law,  be- 
cause he  was  not  proprietary. 

Secondly,  that  piracy  did  not  change  property,  no  more  3  do.  685. 
than  theft  at  land. 

Thirdly,  that  the  cause  begun  at  sea,  and  therefore 
originally  belonged  to  the  admiralty.  But  all  this  not- t  Saund.  S60. 
withstanding,  the  court  with  full  and  clear  consent  award- 
ed a  prohibition  for  that  part  of  the  suit  only  that  con- 
cerned Sir  Richard  Bingley,  allowing  clearly  that  they 
might  proceed  against  JollifT  and  Tucker  for  that  part  of 
the  suit  that  did  distinctly  concern  them,  because  it  was 

and  2  H.  4.  c.  11.  for  suing  in  the  Admiralty  for  a  matter  determinable  at 
common  law.  The  ship  and  goods  in  question,  in  that  case,  were  taken 
from  the  defendant  on  the  high  seas  by  a  Scotch  privateer  as  prize,  car- 
ried by  the  privateer  into  Scotland  and  there  condemned  in  the  Admiralty 
as  prize.  The  privateer  aflerwards  sold  them  to  another  who  sold  them 
afain  on  the  land  in  Scotland  to  the  now  plaintiff,  whobrought  them  into 
£igland  in  the  river  Thames,  and  the  now  defendant,  the  original  own- 
er, having  notice  of  it,  arrested  the  ship  and  g[oods  in  the  Admiralty  in 
England,  and  there  libelled  them.  The  question  was  whether  the  de- 
fendant was  within  the  penalty  of  these  statutes,  and  the  court  decided 
that  he  was  not ;  that  where  a  taking  on  the  sea  is  the  original  founda- 
tion of  the  suit  in  the  Admiralty,  as  it  is  here,  the  Admiralty  may  proceed 
to  try  and  determine  it,  notwithstanding  another  claims  property  by  sale 
made  on  land  after  such  taking  supposed  to  be  made  ;  that  the  principal 
matter  in  this  case  was  the  taking  at  sea,  of  which  the  Admiralty  has 
jurisdiction,  and  upon  that  all  the  rest  depends  ;  and  that  the  property 
of  the  plaintiff's  could  not  be  examined  unless  the  taking  be  determined, 
which  is  of  Admiralty  jurisdiction. 


[79] 
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[78  6]  laid  down  upon  the  high  sea.  But  because  Sir  Richard 
Bingley  is  not  said  to  have  had  any  hand  in  the  first  tak- 
ing at  sea,  but  a  part  by  himself,  in  that  the  goods  came 
after  to  his  hands,  and  were  converted  by  him  to  his  own 
use,  which  is  his  particular  charge,  that  part  of  the  suit 
belongs  not  to  the  Admiral's  Court,  because  it  is  not  laid 
to  be  done  at  sea.  Nay,  more,  it  is  so  laid  in  the  libel, 
as  it  must  needs  be  understood  to  be  done  in  the  port  of 
Mnnster,  or  at  land  in  Ireland ;  for  it  is  said,  that  they 
were  brought  ad  partes  Hibernia^  (not  maris  Hibemici,) 
so  it  must  be  understood  upon  the  continent,  and  then 
follows,  that  they  came  to  Bingley's  hand,  which  must  be 
understood  there,  no  other  place  being  assigned. 

Now  the  whole  court  resolved  clearly,  that  the  admi- 
ralty of  England  can  hold  no  plea  of  any  contract,  but 
Mo.  814.  Ant  such  as  riscth  upon  the  sea.  No,  though  it  rise  upon  any 
continent,  post,  or  haven  in  the  world,  out  of  the  king's 
dominions,  for  their  jurisdiction  is  limited  by  the  statutes  to 
the  sea  only ;  for  the  admiral  is  for  the  seas,  and  the  court 
for  maritime  causes.  And  therefore  if  any  stranger  or 
other  will  seek  justice  at  the  hands  of  the  king  of  England, 
for  wrongs  done  him  out  of  his  dominions,  he  must  seek 
it  in  those  courts  that  have  jurisdiction  over  the  cause. 
Now  if  the  cause  rise  at  land,  or  in  a  port  (for  no  port 
is  part  of  the  sea,  but  of  the  continent)  then  he  cannot 
sue  in  the  admiralty,  but  he  must  sue  in  the  courts  of 
common  law,  which  have  unlimited  power  in  causes 
transitory.  And  then  it  must  be  so  laid,  that  it  may  give 
jurisdiction.  And  this  suit  against  Bingley  is  no  other 
than  a  mere  action  of  trover  and  conversion,  as  Bawtry 
and  others  of  the  Serjeants  confessed. 
Now  to  the  objections. 

I  To  the   first.     The  cause  being  laid  at  land  no  man 

may,  by  a  new  found  form  of  suit,  draw  it  ad  aliud  exa- 
meny  but  he  must  submit  his  forms  to  the  law,  and  not 
e  contra, 

t^^  To  the  second.     The  original  charge  is  not  piracy,  for 

though  he  calls  them  pirates,  yet  the  charge  of  taking  the 
goods  is  only  per  vim  et  violentiam^  as  the  taking  of  the 


Palmer  vs.  Pope.  199 

goods,  and  the  proceeding  is  civil,  not  criminal.  And  if  [79  a] 
it  were  laid  piracy,  all  that  should  come  in  upon  evi-  ^^*v"^ 
dence,  the  trover  and  conversion  would  be  the  property, 
taking  and  conversion.  And  if  it  were  piracy  indeed,  yet 
buying  in  an  open  market  without  fraud  would  defend  the 
buyer,  And  now  the  question  is  not  who  hath  right,  but 
where  the  right  shall  be  tried. 

To  the  third.     Bingley's  charge  stands  by  itself,  as  one  ^• 

at  land,  and  Justice  Warberton  said,  that  the  death  of 
a  man  in  great  ships  might  be  tried  either  before  judges 
at  land  by  the  common  law,  or  before  the  admiral,  by  the 
special  law  in  that  behalf.  And  this  prohibition  was  the 
rather  allowed  to  Bingley,  because  it  was  prayed  before 
any  proceedings  in  the  admiralty,  further  than  the  libel, 
which  in  itself  warranted  the  prohibition.  Vide  residuum 
infra.  113,  114. 

And  note,  that  the  same  day  Sir  John  Watts,  Captain 
Newport,  and  others,  prayed  a  prohibition  in  the  cases  of 
Monsieur  Villiers,  governor  of  Deepe,  for  spoil  done  at 
Cape  de  Vert,  which  they  would  have  surmised  to  have 
been  done  at  land  at  Guiney.     But  because  it  did  not  m.  9.  Jac. 
appear  so  in  the  libel,  and  because  they  had  suffered  it  to  gt/ijco.  rf.' 
proceed  to  sentence,  it  was  denied,  and  they  left  to  their  ^^0/00*1  c^ 
remedy  upon  the  statute,  if  there  were  cause.  ^-  ^  ^'-  ^^• 
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_^  . ,, .  .  .„  .  ,        -       .  »    .    .      -     1    , ..        1        <.  Prohibitioii  to 

Probibition  will  be  granted  to  the  Admiralty  for  holding  plea  of  an  agreement  put  the  Admiralty. 

in  writing  in  a  foreign  land,  though  the  breach  alleged  be  on  the  high  seas,  and  Connlans  37. 

thoogh  tfaa  libel  aUeged  it  to  be  infra  yurisdictionem  mariHmam^.  fP^-  ^^^^^ 

12  Co.  llKI 

Palmer  libelled  in  the  Admiralty  for  an  agreement 
made  at  sea,  for  well  transporting  of  sugars,  againt  Pope, 
and  that  the  agreement  was  put  in  writing  in  Barbary, 
and  that  the  sugars  were  spoiled  at  sea.  And  hereupon 
a  prohibition  was  granted  ;  but  if  the  writing  had  not 
been  at  land,  under  seal,  but  a  simple  remembrance  of 
the  agreement,  it  had  been  otherwise  ;  48  E.  3.  2.  F.  N. 
B.  118.  g.  10  H.  7.  Temps  E.  1.  Avowry  192.  8  E.  2.     45 
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[79  6]  E.  3.  7.  R.  2.  Statham.  5  H.  6.  2  H.  4.  6.  H.  6.  And 
<^^^^^^  the  Stat,  primos  pontes  is  only  for  death  and  mayhem ; 
and  Sir  John  Watts  had  a  prohibition  against  Alanso  de 
Valosce,  ambassador  of  Spain,  for  attaching  of  tobacco  at 
M.  9Jbc.  jj^j^j  here,  which  one  Corvero,  subject  to  the  king  of 
Spain,  brought  hither,  and  which  the  ambassador  libelled 
to  belong  to  his  master  as  confiscated,  as  all  other  his 
goods  were,  for  the  property  of  goods  here  at  land  must 
be  tried  by  the  common  law,  however  the  property  be 
guided.  ^ 

Pott.  213.  Also  Jennings  libelled  in  the  Admiralty  against  one 

Audley,  upon  a  contract  said  to  be  made  apttd  Malaga 
inter  districtum  Maris  vocat.  the  Straits  of  Gibraltar 
infra  jurisdictionem  maritimam;  and  because  it  appear- 
[80]  ed  the  contract  was  made  at  the  island  of  Malaga,  prohi- 
bition was  granted,  for  it  was  not  regarded,  that  he  added 
infra  jurisdictionem  maritimamy  which  appeared  contrary. 
Vide  infra.  212. 
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A  ipecial  tniTene  of  the  matter  of  a  plea,  after  a  full  confeiiion  and  avoidance  of 

the  whole,  waa  held  good  on  apecial  demurrer. 
An  immaterial  traverse  may  be  waived  by  the  adverse  party,  and  a  traverse  taken 

on  the  inducement. 

Southampton.        Thomas  Newman  bfought  a  sccoud  deliverance  against 
23  Jac'*R<yt.      Nicholas  Moore,  for  taking  his  beasts  at  Froyle  in  quo- 
^'.m'^^'  ^^''"^  ^^^  vocat.   Brock's  close.      The  defendant  avows 
1  RoU.ra.  m    ^^®  taking,  and  shows  that  Sir  Pexal  Brocas  was  seized  of 
Wmch.  Ent.     the  place,  inter  alia,  in  his  demesne  as  of  fee,  and  held 
the  same  of  the  late  queen  in  chief,  and  so  seized,  devised 
a  rent  of  ten  pounds  a  year  out  of  the  said  lands  to  the 
said  Nicholas  Moore  for  the  term  of  his  life,  with  a  clause 
of  distress,  and  likewise   devised   two  parts  of  the  land 
ofaU  theitmd    ^uto  the  now  Pexal  Brocas  and  the  heirs  of  his  body,  and 
that  he  distrained  the  beasts  of  the  plaintiff  in  the  two 
parts  of  the  said  close,  as  for  the  rent  behind  ;  the  plaintiff 
confesseth  the  seizing,  tenure,  and  devise,  and  conveyed 
the  third  part  to  four  heirs,  whereof  one  Becket  was  one, 


holden  in  chief. 
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and  then  conveyed  the  fourth  part,  being  the  twelfth  part      [80  a] 
of  the  whole,  to  one  Jepson,  who  demised  the  twelfth  part    v^^v^^ 
unto  him,  by  force  whereof  he  was  of  the  twelfth  part 
possessed,  and  so  possessed  put  in  his  beasts  into  the  said 
twelfth  part,  and  the  defendant  took  them. 

The  avowant  conveyed  unto  the  said  Jepson  as  well 
the  two  parts  devised  as  the  said   twelfth  part,  and  then 
shows,  that  Jepson  did  demise  both  the  one  and  the  other 
to  the  plaintiff,  by  force  whereof  he  was  possessed  of 
both,  and  so  possessed  put  in  his  beasts,  absque  hoc^  quod 
pradictus  Thomas  Newman  de  prad,  12  parte  tenement,  Tmyene,  con- 
prad.  cum  pertinentiis  in  Froyle  pradict.  tantum  possessi-  avoidance. 
onat.  existens  posuit  averia  sua  prad.  in  prad.  triginta  ^^•^*- 
acris  pastura  cum  pertinentiis^  ^-c.  in  quibus,  et  sicut 
idem  Thomas  superius  allegavit.     Hereupon  the  plaintiff 
demurred  in  law,  and  for  cause  of  demurrer  showed,  that 
the  avowant  had  both  confessed,  avoided  and  traversed 
the  plaintiff's  plea,  and  also  that  he  had  traversed  that 
which   the  plaintiff  had   not  alleged,  scil.    the  tantum. 
And  it  was  without  argument  ruled,  that  the  devise  of 
the  rent,  by  the  name,  out  of  all  the  lands,  was  good  as 
out  of  the  two  parts  only,  by  the  meaning  of  the  statute, 
against  the  opinion  obiter  in  Butler's  case  and  Baker's,  as  ^^'^-^^i-^- 
it  had  been  formerly  adjudged  upon  the  same  bill  be-  8  Co.  84.  b. 
tween  Eustace  Barton,  plaintiff,  and  the  same  Nicholas 
Moore,  avowant,  in  the  Common  Pleas,  Trin.  6  Jac.  Reg. 
Rot.  707.  which  is  the  case  reported  by  my  lord  Coke  lib. 
8.  83.  b. 

But  for  the  form  of  the  traverse  it  was  argued  to  be  Traverse  upon 
nought,  because  the  avowant  had  confessed  as  much  as  i^sM^^i^ffT, 
the  plaintiff  had  pleaded,  that  is  to  say,  the  lease  of  the  Vau1[h."66. 
twelfth  part,  and  then  added  the  lease  of  the  two  parts,  accord. 
which  stood  well  with  the  plaintiff's  plea,  and  did  avoid 
it,  and  therefore  he  should  have  rested  there ;  and  then 
the  traverse  should  have  come  on  the  other  side  to  that 
lease  of  the  two  parts.     For  now  it  was  said,  that  the 
issue  upon  this  traverse  might  put  the   plaintiff  to  a  mis- 
chief, for  if  he  were  possessed  of  more  than  of  the  third 

part  discharged,  then  so  much  as  he  pleads  it  should  be 
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[80  6]  found  against  him,  and  yet  he  were  not  to  be  charged* 
^^*>^^^^  And  yet  the  plea  was  holden  good,  and  judgment  given 
for  the  avowant.  (1)  For  it  was  showed  to  the  court, 
that  in  the  former  case  between  Barton  and  Moore,  the 
pleading  was  altogether  the  same  with  this,  the  same 
traverse  and  demurrer,  with  the  clause  especially  as- 
signed, as  it  was  here,  and  the  point  argued,  and  after- 
ward by  the  order  of  the  court  overruled  and  left,  and 
commanded  to  argue  only  the  matter  in  law,  which  was 
also  adjudged  for  Moore,  the  avowant,  though  in  the 
report  of  the  case  there  is  no  mention  made  of  this  point 
of  the  traverse. 

Now  for  the  objection  made  against  this  traverse,  which 
makes  a  show,  I  declared  my  opinion,  that  if  it  had  been 
found  upon  issue  taken  upon  the  traverse,  that  the  plain- 
[81]  tiff  had  been  possessed  of  more  than  the  twelfth  part  of 
the  land  discharged  as  of  the  full  third  part  or  the  like, 
and  of  no  part  of  the  rest  of  the  land  charged,  that  it  had 
been  found  for  the  plaintiff. 

For  upon  the  disclosing  of  the  case  it  appears  plainly, 
that  the  effect  and  end  of  the  issue  is,  whether  he  were 
possessed  only  of  land  discharged,  or  as  well  of  land 
charged  as  discharged,  and  not  of  what  part  of  those 
lands,  for  that  is  not  the  substance,  though  it  be  the  letter 
of  the  issue. 

It  was  also  said,  that  every  man  will  be  presumed  to 
know  his  own  case,  and  so  it  shall  be  accounted  his  folly 
if  he  have  mistaken  his  part.  But  yet  it  was  agreed  by 
the  whole  court,  that  the  avowant  might  have  rested  upon 
his  plea,  as  a  confession  and  avoidance  without  the  trav- 
erse ;  and  that  the  traverse  might  better  have  come  on 
the  plaintiff's  side. 

(1)  The  contrary  doctrine  was  held  in  Bedel  v.  Lull,  Cro.  Jac.  221. 
Yelv.  151.  S.  C.  13  Mass.  520,  Oystead  v.  Shed.  1  Saund.  22.  n.  (2) 
6  Co.  25,  Hclyar^B  case.  Cro.  Eliz.  16],  Mannings  v.  Townscnd.  An 
immaterial  traverse  is  a  defect  in  form  which,  though  good  after  verdict 
or  on  general  demurrer,  is  bad  on  special  demurrer.  1  Saund.  14.  n. 
(2)  In  1  Saund.  207  c.  n.  (5)  it  is  said  that  it  is  difficult  to  reconcile 
the  judgment^  in  the  case  in  the  text,  with  the  opinion  of  the  court ; 
because  the  court  were  of  opinion  (and  rightly)  that  the  traverse  waa 
immaterial,  and  a  judgment  that  such  a  traverse  is  no  cause  of  special 
demurrer  seems  inconsistent  with  the  authorities. 
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And  therefore  I   am  of  opinion,  that  since  the  confes-       [81  a] 

sion  and  avoidance  was  of  the   same  effect  and  conse-     ^^^v-^^ 

...  ,  ,  11..  Po»t.  103. 

quence  with   the  traverse,  and   so  surplusage,  though  it 

were  no  just  cause  of  demurrer,  yet  the   plaintiff  might 

'have  waved  that  traverse,  and  maintained  his  possession 

of  the  part  discharged,  absque  hoc,  that  he  was  possessed 

of  the  part  charged,  modo  et  forma  prout ;  and  so  the 

issue  would  have  risen   upon  his  traverse  material,  not 

upon  the  others  immaterial.  (2) 

(2)  See  1  Saund.  22.  n.  (2).  Post  103.  Digby  v.  Fitzharbert    1  Chitty    . 
597.  accord. 
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There  may  be  a  plea/mw  darreiu  continuance  of  a  demurrer,  as  well  as  after  iwae.* 
If  iMue  or  demurrer  be  joined  on  such  plea,  the  court  must  consider  the  first  de- 
murrer, and  if  upon  that  the  plaintiff  could  not  have  judgment,  he  cannot  upon 

the  latter  issue.     Seau,  if  the  first  issue  had  been  to  the  country.  T®""^;  ^*^^'  ^^ 

Jac.  Reg. 

Stoner,  administrator,  plaintiff,  agaipst  Gibson  defend-  covcnanu^in  a 
ant,  in  an  action  of  debt  upon  an  obligation.    The  defend-  Moor?!*ff7i. 
ant   pleaded  that  the  obligation  was  with  condition  for  ^^^'^^' 
performance  of  covenants  of  a  deed  poll,  and  pleaded 
that  he  had  performed  them  all,  not  showing  what   they 
were.  (1)     Whereupon  the  plaintiff  demurred  in  law  ;  and 
the  plea  upon  the  demurrer  was  adjourned   from  Octab. 
Mich,  last  to  this  Octab.  Hill,  at  which  day  the  defendant 

I  I       _    _  I 

*  This  doctrine  is  doubted,  6  Mod.  9,  Maple  v.  Hey  don.  See  also 
Arch.  Civil  Pleading  354.  2  Tidd's  Pr.  778.  Chitty  on  Pleading.  635. 
Com.  Dig.  tit.  Abatement,  I.  24,  35.  Matter  of  defence  arising  after  the 
commencement  of  the  suit  must  be  pleaded  puis  darrein  continuance, 
and  cannot  be  given  in  evidence  on  the  general  issuQ^,  4  Barn.  &  Cres. 
390,  Lee  v.  Levy. 

(1)  In  debt  on  bond  conditioned  for  performance  of  covenants,  the 
defendant  cannot  plead  performance,  without  first  praying  oyer  of  the 
condition  and  setting  it  out  in  htzc  verba,  and  then  stating  tlie  whole 
substance  of  the  indenture  or  deed  poll  (fits  tlie  case  may  be,)  containing 
such  covenants,  and  making;  a  profert  of  it.  2  Saund.  401:>,  n.  (2.)  See 
also  the  form,  1  Saund.  51,  Gainsford  v.  Griffith.  The  plea  therefore  in 
this  case  seems  to  be  bad  because  it  neither  prayed  oyer  of  the  condi^ 
tion,  nor  set  forth  the  covenants  to  be  performed.  Over  cannot  regularly 
be  prayed  of  any  deed  of  which  profert  is  not  made  ;  but  if  it  be,  and 
the  deed  is  set  out,  it  is  but  form,  and  good  on  general  demurrer. 
1  Saund.  8,  Jevens  v.  Harridge.  2  Mass.  494,  Erskine  v.  Townsend.  If 
profert  be  omitted  when  it  ought  to  have  been  made,  the  adversary  can* 
not  have  cyer,  but  must  demur.    Steph,  on  PI.  88. 
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[81  6]      pleaded,  that  since  the  last  continuance,  acil.  since  Octab. 
^-^^v^^     Mich,  last,  from  which  day  the   said  plea  was  continued 
till  this  Octdb.  Hillar.  the  plaintiff's  administration  was 
revoked  and  conunitted  to  the  defendant. 
Plea  puis  dar-      And  it  was  agreed  that  upon  these  adjournments  and' 
Mce^^^Tde-  continuances  of  demurrers,  the  plaintiff  might  be  nonsuit 
Me"*2  Cr^35  ^^  ^^®  ^^Y  *"  another  term,  whoreunto  it  is  adjourned,  and 
ijv'zii  pTIo'  ^y  ^^®  same  reason  he  may  plead  a  plea  puis  darrein  cofir 
tinuance.     And  it  was  also  agreed,  that  if  he  or  the  plain- 
tiff should  here  take  issue  or  demurrer  upon  this  plea,  yet 
the  court  must  consider  also  upon  the  first  demurrer ;  for  if 
upon  that  standing  confessed  by  the  demurrer,  the  plaintiff 
could  not  have  his  action,  the  court  cannot  give  judgment 
for  him,  howsoever  the  latter  issue  or  demurrer  pass.    But 
otherwise  it  were  if  the   first  had  been  an  issue,  for  then 
nothing  were  confessed  to  his  prejudice,  and  then  that  had 
been  utterly  relinquished  by  a  second  issue  on  demurrer. 
^Itksre.   Carter's  R.  f.  134. 


ClJDDINGTON  VS.  WiLKINS. 

An  action  liea  for  calling  one  a  thief  after  a  pardon  general  or  special. 

Ante  67.  Trin.  CuDDiNGTON  brought  an  action  of  the  case  against 
CaiHng  a  man  Wilkius,  and  declared,  that  1  Martii  10  Jac.  the  defend- 
pa^on^geiTerai  ^^^  ^^^  spokcn  to  him  thcsc  words,  viz.  Ac  (meaning  the 
!^2^p^gt  plaintiff)  is  a  thief,  and  why  will  you  take  his  part  ?     To 

k  Latch.  8 
Ant.  67.  Act. 


or  81 

863,  872.  Post. 

2W.  Latch.  81.  which  the  defendant  pleaded,  that  1  Augusti  36  Eliz.  the 


nircaseB.\o\.  plaihtiff  did  steal  six  sheep  of  one  /.  5.  bv  force  whereof, 
232'  '  '  '  &.C.  and  so  he  justifieth  thent.  The  plaintiff  by  protesta- 
tion saith,  that  he  stole  not  the  sheep,  and  pleads  the 
general  pardon,  7  Jac.  and  avers  that  he  is  none  of  the 
persons  excepted.  Whereupon  the  defendant  demurred 
in  law.  And  now  this  term  it  was  adjudged  for  the  plain- 
tiff; for  the  whole  court  were  of  opinion,  that  though  he 

6^"5  Co  4^*^*  ^®'®  ^  **"®^  once,  yet  when  the  pardon  came,  it  took 

a.  Co.  6. 13.  *b.  away  not  on\y  pamam  but  reatum^  for  felony  is  contra 

coronam  et  dignitatem  regis.     Now  when  the  king  had 

discharged  it  and  pardoned  him  of  it,  he  hath  cleared  the 
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person  of  the  crime  .  and  infamy,  wherein  no  private  per-      [81  c] 
son  is  interested  but  the  commonwealth,  whereof  he  is  the    ^-^"v^^ 
head,  and  in  whom  all  genera]  wrongs  reside,  and   to 
whom  the  reformation  of  all    general   wrongs    belongs. 
And  therefore  suits  for  defamation  by  private  persons  in        T82'] 
Spiritual  Courts  are  pardonable  by  the  king,  even  after  ^  ^^'  ^• 
sentence,  because  though  they  be   sued   sometime  by  the 
party  grieved,  yet  he  is  not  but  in  the  nature  of  an  inform- 
er, and   the  sentence   is  not  to  give  him  amends,  but  p/b 
saliUe  anima,  for  example's  sake.     And  so  are  the  suits  in 
the  Star  Chamber.     And  to  show  the   force  of  the  king's 
pardon,  the  chief  justice  then  cited  two  books,  1  and  2  E.  # 

3.  Fitz.  Coronse  281,  154,  wherein  it  is  adjudged,  that  if  in  Ant  67.  Chw- 

,_  1/.*  4*».    1,       ,         _terd'  pwdon, 

an  appeal  of  felony,  the  defendant  do  offer  trial  by  battle,  B.  9. 
the  plaintiff  may  counterplead  it,  by  saying  the  defendant, 
being  apprehended,,  escaped,  or  brake  prison,  which  pre- 
sumes a  guiltiness.   And  yet  those  books  are  ruled,  that  if 
the  king  pardon  that  breaking  of  prison,  the  defendant 
shall  be  restored  to  the  battle,  and  the  counterplea  taken 
away.     And  yet  the  reason  of  the  presumption  of  the 
guiltiness  is  the  same  after  pardon  as  it  was  before.     But 
the  reason  of  the  case  is,  that  the  king's  pardon  doth  not 
only  clear  the  offence  itself,  but  all  the  dependencies, 
penalties  and  disabilities  incident  unto  it,  and  that  against 
the  appellant.     For  though  the  appellant  hath  an  interest  6Co.  47.a« 
in  the  original  fact,  which   the  king  would  not  discharge  i4.a. 
as  against  him,  yet  in  the  breaking  of  the  prison  he  had 
none  but  oblique.     And   it  was  said,  that  he   could  no 
more  call  him  thief,  in  the  present  tense,  than  to  say  a 
man  hath  the  pox,  or  is  a  villain,  after  he  be  cured  or 
manumissed,  but  that  he   had  been  a  thief  or  villain  he 
might  say.     And  it  was  held  no  great  difference,  though  cr.J^c.im, 
this  had  been  a  special  pardon,  and  not  known  to  the  de- 
fendant, for  he  must  take   heed  at  his  peril  that  he  do  no 
man  wrong.     And  there  is  no  necessity  nor  use  of  slan- 
derous words  to  be  allowed  to  ignorants.   But  it  may  well 
be,  that  if  a  man  had  committed  felony,  and  got  a  secret  ^^*^'  Syd. 

.  W.   Common 

pardon,  yet  another  man  not  knowing  of  the  pardon  may  fame  a  suffi- 
justify  the  apprehending  of  him  for  felony,  because  it  is  ad-  to^matfor 

felony.   Lon- 
don. 
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[82  a]      vancement  of  justice  ;  even  as  a  common  voice  and  fame 

^'^^^'^^      is  a  sufficient  warrant  to  arrest  for  felony,  though  the 

Fdae  impris-    Same  be   not  true.     But  so  it  is  not  to  call   him  thief, 

onmeiit^B.  16.  f^jp  ^jjg^^  jg  neither  necessary  nor  advanceth  nor  tends  to 

justice.  Vide  residuum  supra.  See  for  the  force  of  a  par- 
don in  parliament,  C.  lib.  8.  13,  14.  and  my  discourse 
upon  it  there.  (1) 

(3)  This  case  jb  cited  with  approbation  by  Starkie  in  his  Treatise  on 
Slander,  p.  180. 


HUl.  10  Jao. 
Rot.  1763. 


An  action  of 
debt  brought 
Qpon  a  lease. 
7  Co.  66.  b. 
1  Ro.469. 
1  Brnl.  75. 
Goldsb.  129. 
Statute  mer- 
chant, Br.  41. 

Nomine  pcena 
is  not  forfeited 
without  de- 
mand. Post. 
133.    Hutt.  23. 
An  hundred 
pounds  de- 
manded, part 
for  rent,  part 
for  pain,  ludff- 
ment  is  divid- 
ed. Extent 
charges  not 
possession  till 
liberate.   Cr. 
Car.  149.  2  Le. 
21,28.   2Cr. 
26.  3  Cro.  906, 
478.    Post.  89. 
Tender,  B.  20, 
43.  Cr.Jac. 
618.  Cr.El. 
363.  2Cro.l26, 
306. 


Grobham  vs.  Thornborough. 

The  extent  of  a  statute  doernot  change  the  possession  of  the  land  until  liberate 

executed. 
In  an  action  of  debt  of  one  hundred  pounds  part  for  rent  and  part  nofnine  paerue, 

the  judgment  may  be  divided  so  that  the  plaintiff  may  recover  for  the  rent  only. 

{Vide po9t.  ISA.) 
Nomine  pcence  is  not  forfeited  without  demand. 
Want  of  venue  is  cured  where  the  adverse  party  confesses  the  matter. 

Sir  Richard  Grobham  brought  an  action  of  debt  of 
one  hundred  pounds  against  Thornborough  and  others, 
and  declared  upon  a  lease  made  at  London  of  the  manor 
of  Leckford  Richards,  in  the  county  of  Southampton,  and 
of  a  capital  messuage  in  the  same  county  of  Southamp- 
ton, and  four  closes  pasture  to  the  same  messuage  adjoin- 
ing, lying  in  Leckford  in  the  same  county  of  Southamp- 
ton, &c.  rendering  one  hundred  and  twenty  pounds  a  year, 
with  a  nomine  pcsna  of  eight  shillings  a  day  for  nonpay- 
ment, and  then  shows  that  sixty  pounds  was  behind  for 
half  the  year,  at  such  a  feast,  and  so  remained  behind  by 
the  space  of  a  hundred  days,  making  forty  pounds,  so  to- 
gether the  one  hundred  pounds.  The  defendant  confess- 
ed the  demise,  and  pleaded  an  extent  of  the  land  by  a 
stranger,  upon  a  statute  acknowledged  before  the  demise, 
but  shows  that  the  liberate  was  executed  after  the  rent 
due  :  whereupon  the  plaintiff  demurred,  and  judgment  was 
given  for  him  for  the  sixty  pounds  rent,  because  it  was  due 
before  the  liberate  executed.  (1) 

(1)  On  a  statute-staple,  or  recogrnizance  in  the  nature  of  a  statute* 
stajde,  if  the  contMor  cannot  be  found  within  the  stapU^  nor  his  goods  to 


vime 


ViRELT  V$.  GUNSTONE.  207 

And  though  the  lease  were  ill  laid  in  the  declaration,  [82  6] 
inasmuch  as  the  capital  messuage  is  laid  in  no  town,  but 
in  the  county  at  large,  neither  can  be  holpen  by  the  town 
set  for  the  four  closes,  for  the  sentence  is  perfected  for  the 
house  and  finished  before ;  yet  that  fault,  being  but  want 
of  vianej  is  cured,  because  the  defendant  hath  confessed 
the  lease. 

But  for  the  forty  pounds  pain,  it  was  adjudged  against  ^■■^•^^• 
the  plaintiff,  because  he   laid  no  actual  demand  of  his  hurt*  not 
rent  at  the  day,  without  which  a  pain  is  not  forfeited.  (2)  yeraary  con- 
Though  a  demurrer  confess  the  fact  well  pleaded,  yet  if  i^atter    2^Cro. 
the  defendant  here   had  demurred,  he  might  have  taken  m^'s^^^p^' 
advantage  of  the  ill  laying;   but  here  the  defendant  did  J^'.^^'^'r 
both  admit  the  lease  by  pleading  the  extent  to  defeat  it,  Rich's  case, 
and  yet  more  did  confess  it  directly  by  a  bene  et  verum^  reason  of  the 

A  All  1*  t     /i-%\  difference.  2 

dLC.     And  a  lease  so  made  is  good.  (3)  Co.  20, 12s, 

— 686. 

the  value  of  hLs  debt,  the  first  process,  afler  the  certificate  under  seal 
in  chancery,  is  a  writ,  in  nature  of  an  extent,  to  take  the  body,  land  and 
goods,  which  is  returnable  into  chancery.  The  sheriff,  afler  the  extent, 
cannot  deliver  the  lands  to  the  conusee,  but  must  seize  them  into  the 
king's  hands ;  and  in  order  to  get  possession  of  them,  the  conusee  must 
sue  out  a  liberate,  which  is  a  writ  issuing  out  of  chancery,  reciting  the 
former  writ  and  return,  and  commanding  the  sheriff  to  deliver  to  the 
conusee  all  the  lands,  &c.  if  the  conusee  will  have  them,  by  the  extent 
and  appraisement  made  thereof,  until  his  debt  shall  be  satisfied.  2  Tidd's 
Prac.  (H9. 

(2)  1  Saund.  287,  b.  in  noUs^  accord. 

(3)  In  an  action  of  debt  for  use  and  occupation,  it  is  not  necessary  to 
set  forth  any  demise  of  the  premises,  nor  for  what  term  they  were  de- 
mised, nor  what  rent  was  payable,  nor  for  what  length  of  time  tlie  de- 
fendant held  and  occupied  the  premises,  nor  when  the  sum  demanded 
became  d^e,  nor  for  what  space  of  time,  nor  where  the  premises  lay. 
6  T.  R.  62,  WUkins  v.  Wingate.  6  East  348,  King  v.  Fraser.  6  T.  R. 
63,  Stroud  v.  Rogers,  n.  (b.) 


VlRELY   vs.    GuNSTONE.  pg^-. 

A  writ  of  inqairy  of  damagei  directed  to  the  iheriff  cunot  be  executed  by  the 
bailiff  of  a  liberty. 

Thomas  Virelt  brought  an  action  of  the  case  against  ivorfoik  H. 
Roger  Gunstone,  clerk  in  the  king's  bench,  for  calling  {sjJ^.roT' 
him  perjured   fellow,  and   had  judgment  by  nihil  diet. ;  g2LPpe*^^ured 
and  thereupon  had  a  writ  of  inquiry  of  damages  to  the  £«"oY- *  ^r-  ^ 

*  319.  4  Co.  60.  b. 
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Slawnet's  Case. 


[83  a] 

BreifdeBr.  19. 
Inquiry  of  dam 
•get  by  in-  • 
quest  of  office 
by  a  bally  of 
liDerty. 


Return  of  a 
sheriff  falie  in 
law. 
SCro319. 


sheriff  of  Norfolk,  thus ;  Praceptum  est  vie.  quod  per 
sacramentum  duodecim  proborum  et  legalium  hominum  de 
baUiva  sua  diligenter  inquirctt  qu€B  damna^  ^c.  Where- 
upon the  sheriff  returned,  ^uod  mandavit  Johanni  Gest- 
ingham  ballivo  libertcUis  Rad.  Hare  mil.  hundredi  de 
Blackclose  cui  execut.  pnsd.  brev.  totaliier  restat.  fiend,  et 
quod  alibi  infra  Com.  pmd.  per  se  fieri  non  potuit. 
Qui  quidem  ballivus  sic  sibi  respondit.  And  so  sets 
down  an  inquisition  before  the  bailiff,  and  forty  pounds 
damages.  Hereupon  a  writ  of  error  was  brought  into  the 
exchequer  chamber,  and  agreed  by  all  the  judges  that 
the  return  was  insufficient,  for  it  was  apparently  untrue, 
and  against  law,  because  the  warrant  was  directed  to  the 
sheriff  himself  to  be  executed  in  any  part  of  his  shire,  and 
no  venue  contained  in  this  inquest  of  office,  as  there  is  in 
other  writs,  which  entitles  the  bailiffs  of  liberties.  But 
yet  the  court  would  not  reverse  the  judgment,  because 
there  were  diverse  of  the  like,  both  in  the  king's  bench 
and  common  pleas,  especially  in  Suffolk  and  Norfolk  in 
later  times. 


Co.  Ba. 


Paach.  19  Jac. 
in  Co.  B.  it 
was  adjudffed, 
&c.  that  alter 
an  administra- 
tion commit- 
ted, the  ordi- 
nary hath  not 
power  to  dis- 
pose of  the  rest 
of  the  ffoods  to 
the  children  of 
the  intestate, 
but  by  the  in- 
-tent  of  the  sUt. 
of  21  H.  8.  they 
■hall  remain  to 
the  administra- 
tor. 1  Cro.  302. 
V.  Winch  Re- 
ports  11.  The 


Slawney's  Case. 

The  ordinary  cannot,  by  stat.  21.  H.  8.  order  distribution  of  the  surplus  of  an  intes- 
tate estate,  among  the  kindred  of  the  intestate. 

The  meaning  and  exposition  of  statutes  and  obligations  are  to  be  judged  by  courts 
of  common  law. 

In  the  prerogative  court.  Sir  John  Bennet,  the  judge, 
according  to  the  custom,  hath  taken  bonds  of  one  Slaw- 
ney,  upon  granting  of  an  administration,  upon  the  condi- 
tions usual  there ;  whereof  one  is,  that  the  administrator 
shall  dispose  of  the  surplusage  of  the  goods,  after  the 
debts  and  legacies  paid,  according  to  the  direction  of  the 
court.  Whereupon,  the  intestate  having  left  a  wife,  to 
whom  the  administration  was  committed,  the  judge  did 
now  find  a  surplusage  in  her  hands,  and  did  sentence  that 
she  should  give  certain  portions  to  certain  of  the  kindred  of 
her  husband,  being  not  of  his  children  ;  whereupon  a  pro- 
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hibition  was  prayed  in  her  behalf.     And  the  court  was  of      [83  6] 
clear  opinion,   tliat  whereas  the  statute  of  21   H.  8.  ap-     v-#^n/--^^ 
points   the   administration  to  be  granted,  &c.  and  that  Srdlnary^^^^ 
the  ordinary  shall  take  sureties  for  the  administration  of  ortiio'SoocK 
the  goods  of  the  dead,  that  the  ordinary  may  not  impose  j!',^iJ"jVr\^' 
any  other  or  further  condition  upon  the  bond  :  and  thoun^h  '  »*"•*•  3i,  32. 

ij-  ..I  lit  ,.  Woor,  f.  «0k 

the  ordinary  will  pretend   that  the    true    admmistration  Mcsme  Ca. 
mentioned  in  the  statute  is  to  be  extended  as  well   to  irrVvi.^o. 
the  disposition   of  the  surplusage,   as   to   the  debts  and  i?n/aL  jon^!' 
legacies,  yet  that  is  not  under  their  judgment ;  for  they  iptst^V>T*^'\i- 
must  take  their  bond  according  to  the  law,  (i)  and  when  ^^^^^'^  m*sceo 

,     ,  .  "  .  '   ^    ^  tiff  est  iiltttrcfl 

It  18  sued,  the  meaning  and  exposition  of  the  statute,  02)  per  star.  2^2  & 
and  of  the  condition   of  the  obligation,  both  are  to  be  10.  do  distribu- 
judged  by  the  courts  of  common  law.     And  I  said,  that  if    °°' 
a  man  observe  well  the  statute  of  21  H.  8.  cap  5.  he  shall 
perceive,  by  preferring  the  wife  and  children  to  the  admin- 
istration, that  the   statute  did  imitate   the  mind   of  the 
intestate   to  prefer  them    that  it  is  like  he  would   have 
preferred  if  he  had  made  a  will,  which  must  be  by  giving 
the  profit  of  the  estate,  and  not  only  labor  and  dolour,  in 
suing  and  being  sued,  to  bring  in  and  defend  the  estate,  cartprs  R.  f. 
and  then  to  give  this  vast  power  to  the  ordinary  to  give  ^*  ^°^''  ^' 
the  surplusage    where   he   will.     To  which   opinion   and 
reason  the  rest  of  the  judges  did  incline.     Infra,  191. 

But  yet  the  cause,  with  the  consent  of  Sir  John  Bonnet  n^^^'y^  c^- 
himself,  was  referred  to  the  order  of  Serjeants  Harris  and 
Hutton,  who  were  of  counsel  for  the  prohibition. 

(1)  By  the  common  law  no  person  had  a  right  to  administer.  It  was 
discretionary  in  the  ordinary  to  grant  administration  to  whom  lie  pleased, 
till  the  statute  21  H.  H,  which  gave  it  to  the  next  ot*  kin;  and  if  Uiere 
wore  persons  of  equal  degree,  whichever  took  out  administration  first 
was  entitled  to  the  surplus.  To  prevent  this  injustice,  the  statute  ■i'i  and 
23  Car.  2.  c.  1(>  was  passed,  by  which  administrators  were  required  to 
make  distribution  of  the  surplus  among  the  wife,  children,  or  next  of 
kindred  of  the  intestate,  &c.  and  the  ordinary  was  also  required  to 
take  bonds  of  the  administrator  for  tliat  purpose.  The  case  in  the  text 
is,  therefore,  to  this  point,  no  longer  law  in  England. 

(2)  Where  the  spiritual  court  incidentally  determines  any  matter  of 
common  law  jurisdiction,  such  as  the  construction  of  an  act  of  parlia- 
ment, otherwise  than  the  common  law  requires,  prohibition  lies  after 
sentence  ;  although  the  objection  do  not  appear  upon  the  fucc  of  tlio 
libel,  but  is  collected  from  the  whole  of  tlie  proceedings  below.  5  East 
345,  Gould  V.  Gapper.    See  also  3  East  472.  S.  C. 

27 
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Spbndlow  vs.  Smith.     Skeat  vs.  Oxenbridge. 


[84] 


Dilapidations. 
3  Inst.  43.  Ant. 
83.  2  Ro.  305. 


2  Cr.  388. 
12  Co.  27. 
2  Inst.  614. 
BuIm.  3<1  r.  r. 
48.  Ro.  1.  R. 
337.  2  (>o.  .)83. 
1  Co.  42.  Moor, 
8-10.  Court  Ec- 
clcsiaKtical 
cannot  czain- 
ino  a  delin- 
quent upon 
oath. 

('ourt  cccleai- 
ostical  cnnnot 
interpn't  a 
statute.  Nov 
151. 


Spendlow  vs.  Smith, 

Ecclesiastical  courts  cannot  examine  a  delinquent  on  oath. 

Statutes  concerning  ecclesiastical  courts  must  be  expounded  by  the  courts  of 
common  law. 

Spendlow,  parson  of  Skiton  in  Norfolk,  sues  Sir  Wil- 
liam Smith,  of  Essex,  executor  of  one  Smith,  the  last 
parson  there,  for  dilapidations,  in  the  arches.  And  among 
other  things,  there  was  a  question  about  a  lease  for  years, 
which  was  alleged  to  be  taken  by  Sir  William  Smith  in 
his  own  name,  but  covenously  in  trust,  and  for  the  use  of 
the  said  Smith  the  parson,  whereupon  they  would  put  Sir 
William  Smith  to  his  oath,  to  answer  concerning  the 
covin ;  whereupon  the  court  granted  a  prohibition  quoad 
examining  of  him  upon  his  oath  concerning  the  covin ; 
for  though  the  original  cause  belong  to  their  cognizance, 
yet  the  covin  and  fraud  is  criminal ;  and  the  avowing  of 
it  to  be  bona  fide  is  punishable  both  in  the  star  chamber 
and  by  the  penal  law  of  fraudulent  gifts,  and  therefore 
not  to  be  extorted  out  of  himself  by  his  oath.  Also  the 
exposition  of  the  statute  13  Eliz.  cap.  10.  of  dilapidations, 
and  what  shall  be  covin  or  not  within  the  law,  rests  not 
in  thom  to  judge,  but  in  the  courts  of  common  law.  (1) 

(1)  See  the  next  preceding  case  and  n.  (2.) 


Waste. 
Surrey.  Tr. 
12  Jac.  Regis. 
Rot.  48y.  Mo. 
871.   1  Hrnl. 
241.  3  Cr.  MJ. 


Skeat  vs.  Oxenbridge. 

A  writ  of  wa.stc  wanting  substance  was  held  to  be  good  by  reason  of  uniform  pmc- 

tico  Hincc  the  writ  came  in  use. '  i 

A  feoffment  to  the  uve  of  the  husband  and  wife  for  their  livcB.  and  afler  their 

decease  to  the  use  of  the  heirs  of  the  body  of  tlie  husband  or  the  body  of  the 

wife  to  bu  begotten.,  gives  an  estate  to  the  wife  for  life  only,  and  an  estate  tail  to 

the  husband. 

Edward  Skeat  brought  an  action  of  waste  against 
Oxenbridge  and  Ethcldred  his  wife,  and  the  writ  was 
de  o^mnibus  terris  et  gardinis  in  L,  de  quibus  Edxoardus 
Skeat,  gen.,  jam  defunctus,  fuit  seisitus  in  domin.  sua  ut 
defeodo,  et  sic  inde  seisitus  existens,  post  quartum  diem 
Febr.  An.  27  H.  8.  inde  feoffavit  Edmundum  Slifield  et 
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ol.  ad  usutn  prad.  Edwardi  Skeat  defuncH  et  prtrd.  Eth-      [84  a] 
eldredy  pro  termino  vitarum  eorum^  et  eorum  alterius  diu-     "^-^^v^^ 
tins  tnverUis,   et  post   deceaMum  prad.    Edwardi   Skeat 
defuncti  et  Etheldred,  tunc  ad  usum  hitredum  de  corpore 
pnedicti  Edwardi  Skeat  defuncti  procreand,  super  corpus 
prad,  Etheldred.     After  a  verdict,  upon  issue  nul  waste,  i  ci.  131  215. 
found  for  the  plaintiff,  exception  was  taken  to  the  writ, 
because  he  did  not  lay  the  feoffment  to  be  made  to  the 
feoffors  and  their  heirs,  without  which  there  could  be  no 
inheritance  in  cestuy  que  use^  and  by  circumstance  and 
consequence  no  disinherison,  as  to  the  action  of  waste 
imports,  which  was  agreed  to  be  true.     Yet  it  was  judged 
for  the  plaintiff,  because  the  clerks  of  the  chancery  af-^ 
firmed  and  showed  their  books,  that  they  had  used  this 
form  always  in  that  case  since  the  making  of  the  statute. 
And  the  delaration  proceeded  further  in  that  case,  and 
laid  the  seisin  in  fee  as  it  must. 

So  note,  a  new  writ  in  the  form  allowed  wanting  sub-  Writs  of  waste 

,^.  ^.  .  ..  .  ,,  i..i        wanting  sub- 

stance, by  the  practice  smce  it  came  in  use,  though  it  he  8tancc  aiiuwcd 

late;  for  the  plaintiff  in  this  case  might  have  had  his  writ  nrac^ti^c" 
general,  and  then  there  had  been  no  question  of  it,  for  and^eount*^'^*^ 
the    general    writ  should  have  been  maintained  with   a  special. 
special  declaration,  as  it  is  common  in  many  cases.     And 
the   like    precedent  with    the    principnl   was    shewed    by 
Brownlow,  7  E.  C.  Ter.  Pn»ch.  Rot.  918.  inter  Gawnium 
Carew  mil.  et  Th<jnnam  Carew  et  Elizabetham  sa  fern,  in 

wast. 

Vide  for  the  like  upon  a  writ  of  Cui  in  vita,  39  H.  6. 
38.  Fitz.  N.  B.  193.  M.  8  E.  3.  391. 

In   this  case  it  was  holden  clear,  that  Etheldred,  the  Tail  by  what 
wife,  had  but  an  estate  for  life,  and  that  the  entail   and  ^orda. 
inheritance,  by  the  form  of  limitation  super,  rested  only  in 
the  husband,  Edward  Skeat.     It  is  all  one  as  if  it  had 
been   lueredibus  Edwardi   Skeat   de   corpore  suo  super 
corpus,  SfC. 


Cumberland  vs.  Countess  Dowager. 


Cumberland  vs.  Countess  Dowager. 

The  writ  of  ettrepmefU  may  be  directed  either  to  the  tenant  and  hit  terrants,  or  to 
the  ■heriff,  or,  if  bo  Ins  a  part/,  to  the  coroners. 

If  it  be  directed  to  the  tenant  and  his  servants  and  they  commit  waste,  it  is  a  con- 
tempt for  which  they  may  be  imprisoned ;  tecut,  when  it  is  directed  to  the  sheriff 
or  coroners,  though  they  haTe  notice  of  it. 

Egtrepment  of  EsTREPMENT  judicial  was  awarded  out  of  the  court  to 
£Co.  115.  b.  the  coroners  of  the  county  of  Westmoreland,  in  the  action 
of  waste  brought  by  the  Earl  of  Cumberland  against  the 
Countess  Dowager,  because  the  Earl  was  sheriff  of  the 
same  shire,  by  which  writ  the  coroners  were  commanded 
to  suffer  no  waste  to  be  done  in  the  lands,  &c. 

Now  this  term,  oath  was  made  in  court,  that  the  lady's 
people  had  done  waste  after  the  writ  published  and  made 
known  unto  them,  yet  the  court  would  not  commit  them, 
because  it  was  not  a  writ  directed  immediately  to  the  lady 
and  her  servants  commanding  them  to  do  no  waste,  as  it 
might  have  been,  and  then  it  had  been  immediate  con- 
tempt to  the  court.  But  here  the  coroner  himself  is  to 
provide  against  the  waste  by  taking  posse  comitcUuSi  if 
thcr6  be  no  remedy,  or  the  like. 


Dav  «f^,  Savadge. 

A  custom  of  a  city  that  the  mayor  and  aldermen  shall  vortify  a  custom  whicli  con- 
ccnis  the  interest  of  the  corporation,  is  void. 

Such  cuHtoin  is  not  triable  by  certificate,  but  by  jury. 

Customti  of  London  which  are  to  be  tried  by  certificate,  are  such  as  are  in  the  na- 
ture of  local  laws,  peculiar  to  the  city,  but  general  to  ail  the  citixens,  such  as 
til  at  of  fore  i  {pi  attachment,  Sec, 

Such  customs  are  also  to  be  tried  by  jury  if  they  are  put  in  issue  in  the  King's 
courts. 

An  act  of  parliament  made  against  natural  equi^,  as  to  moke  a  man  a  judge  in  his 
own  cause,  is  void. 

Where  a  corporation  is  interested  in  the  ismie,  it  is  a  good  cause  of  challenge 
that  the  juror  is  a  corporator. 

fsjI^^Rrt-cTa.'  ^^ATTHEw  Day  brought  an  action  of  trespass  against 
Custom  of  John  lavage  for  taking  away  a  bag  of  nutmegs.  The 
tify  their  cu«-    defendant  pleaded  that  the  city  of  London  is  an  ancient 

torn  upon  the      ^'.  ,  iii  •  /•.!  ^i  . 

mouth  of  tho  City,  and  so  had  been  time  out  of  mind,  and  that  the 
87Wones«2.*  mayor,  citizens  and  commonalty  had  been  all  that  time  a 
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corporate  body,  and  seised  of  a  bank  or  wharf  in  London,  [85  a] 
called  Queen-hilhe,  and  by  all  that  time  have  used  to  ^-^^v^-^^ 
have  and  take  for  goods  laid  upon  the  same  wharf,  to  be 
conveyed  from  thence  by  water,  of  persons  not  lawfully 
thereof  discharged,  wharfage,  that  is  to  say,  a  halfpenny 
for  every  porter's  burthen  there  laid  to  be  so  conveyed ; 
and  for  default  of  payment,  to  distress  such  goods  upon  the 
said  wharf,  by  a  person  by  the  mayor  to  bo  appointed  for 
the  collection ;  and  then  shows,  that  two  persons  unknown 
brought  two  porters'  burthens  of  the  goods  of  the  said 
plaintiff,  being  no  person  lawfully  discharged,  whereof 
the  bag  of  nutmegs  in  question  was  part,  and  laid  them 
apon  the  said  wharf  to  be  conveyed  by  water  ;  and  that 
the  defendant,  being  appointed  collector,  &,c,  demands 
two  halfpence,  and  because  they  were  not  paid,  distrain- 
ed, d^c.  as  was  lawful  for  him  to  do.  The  plaintiff,  by 
way  of  replication,  confessed  all  the  bar  in  general,  and 
laid,  that  within  the  said  city  there  was,  and  time  out  of 
mind  had  been,  a  custom,  that  all  the  freemen  of  the  said 
city,  had  been,  and  ought  to  be  discharged  of  the  said 
payment  of  wharfage  of  their  goods,  and  averred  that  he 
was  a  freeman  of  the  said  city,  &c.  The  said  defendant 
said,  that  there  was  no  such  custom  within  the  said  city^ 
et  hoc  paratua  est  verificare  ubi  et  qttando  et  prout  curia 
cofiMderavit ;  and  then  adds  a  surmise  thus ;  super  quo 
prad.  Joh.  Savadge  dicit  quod  in  dvitate  prted.  there  is, 
and  time  out  of  mind  hath  been,  a  custom,  that  when  any 
issue  &c.  upon  any  custom  of  the  said  city  is  joined, 
though  the  mayor,  commonalty  and  citizens  be  parties  to 
the  action,  the  mayor  and  aldermen  of  the  city  have  used 
to  certify  to  the  justices  the  truth  of  such  custom ;  and 
that  the  said  custom  and  all  other  customs  of  the  said 
city,  by  authority  of  parliament,  in  the  seventh  year  of 
Richard  the  second,  was  confirmed;  and  prayed  the 
king's  writ  to  the  mayor  and  aldermen  of  the  said  city  to 
certify,  &.c.  And  the  said  plaintiff  saith,  that  the  said 
issue  ought  to  be  tried  by  jury,  and  not  by  certificate,  and 
that  such  custom  alleged  by  the  defendant  for  the  trial  by 
certificate  ut  suprc^  is  against  the  law  and  common  rea- 
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[85  6]       son,  and  prayeth  judgment,  and  that  the  cause  may  be 
'^^^>^'^*^      tried  by  jury;  whereupon  the  defendant  demurreth. 

After  some  arguments  at  the  bar  pro  et  contra,  wherein 
nothing  was  questioned  but  whether  the  custom  in  this 
special  case  were  good,  that  the  mayor  and  aldermen 
should  certify  a  custom  which  concerned  the  interest  of 
the  corporation*  whereof  they  were  a  part,  the  court  now 
being  agreed  determined  to  give  judgment,  and  intreated 
[86]  me  to  pronounce  it  for  them  all ;  and  so  we  gave  judg- 
1  Cro  617.  ment,  that  this  custom  was  not  to  be  tried  by  certificate, 
but  by  the  jury  ;  whereof  I  gave  three  reasons. 

1.  The  first,  that  it  was  not  properly  a  custom,  but  a  kind 
of  prescription,  or  in  the  nature  of  a  prescription,  and 
then  clearly  it  was  not  within  their  custom. 

2.  Secondly,  that  it  was  no  such  custom  as  was  within  the 
reason  or  meaning  of  that  special  peculiar  form  of  trial 
by  certificate,  that  was  granted  and  used  in  London. 

3  Thirdly,  it  was  against  right  and  justice,  and  against 

natural  equity  to  allow  them  their  certificate,  wherein 

they  are  to  try  and  judge  their  own  cause. 

Custom  acainst      ^^  ^^  ^^^  ^^^^  *^  ^^  apparent,  that  as  Savadge  pleads  it 

'ud  *^he"^  "***  ^^^  ^^^  ^^^Yj  >^  is  a  mere  prescription   in  the  corporation, 

own  caw.         and  if  he  had  joined  unto  it  (as  he  ou£cht  to  have  done)  the 

Custom  and  .  .  ^  °  ,  ' 

prescription,     point  of  discharge  of  citizens  expressly,  as  he  did  gcner- 
and  difference,  ^lly?  undcr  thc  name  of  person  discharged,  it  had  been  a 
mere  entire  prescription  throughout,  and  so  pleaded. 

Now  though  he  omitted  that  part,  yet  when  it  comes  to 
be  showed  on  tho  othor  side,  if  it  be  true,  it  appears  to  be 
a  branch  of  the  said  prescription,  and  of  the  same  nature, 
and  no  custom. 

And  yet  it  is  true,  that  being  pleaded  apart  by  itself 
by  the  inhabitants  as  to  a  discharge  of  freemen,  it  must 
be  pleaded  by  way  of  custom,  and  not  by  way  of  pre- 
scription; not  because  of  the  nature  of  the  thing,  but  be- 
cause the  freemen  cannot  prescribe  in  their  persons, 
and  therefore  are  allowed  to  lay  a  custom  for  their  dis- 
charge \  so  that  naturally  a  prescription  or  a  thing  pre- 
scriptible  is  to  be  laid  where  by  law  it  may  be,  and  not 
by  way  of  custom,  and  where  it  cannot  be  by  law,  and 
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therefore  is  pleaded  by  way  of  custom  ;  the  nature  of  the       [80  a] 
thing  is  not  changed,  but  still   remains  a  prescription  in      ^--'^v^**-^ 
his  kind,  though  it  be  allowed   to  be  pleaded   by  way  of 
custom  for  necessity's  sake.     And  this  learning  appears  i  Tnitt.  3.  b. 
well  in  Gateward's  case,  Co.  lib.  6.   59.  b.  where  it  ap- 
pears, that  a  thing  lying  properly  in  prescription,  as  com- 
mon did  in  that  case,  being  an  interest  which  must  inhere 
in  some  body,  cannot   be  pleaded  by  way  of  custom,  nor 
cannot  stand  by  custom  where  it  cannot  stand  by  prescrip- 
tion, as  there  they  would   have  made   it  for  inhabitants 
that  are  not  permanent  to  prescribe ;   but  yet  common  for 
copyholders  in  the  lord's  soil  is  allowed  to  be  pleaded  by  .ico.31,32. 
custom  for  necessity's  sake,  whereas  in  the  soil  of  another, 
it  must  be  laid  by  prescription   in  the  lord ;  and  yet  the 
nature  of  both  is  a  prescription. 

But  a  matter  of  discharge  as  the  principal  case  is,  and 
discharge  of  tithes,  as  Gateward's  case  says,  may  be  laid 
by  way  of  custom;  for  that  is  not  an  interest,  but  an  ex- 
emption, not  positive  but  privative  of  the  general  posses- 
sion. So  it  is  indeed  but  an  exception  out  of  the  interest, 
and  in  truth  should  be  so  pleaded  as  in  the  principal. 

To  the  second  point,  this  privilege  of  London  is  to  be 
understood  of  such  customs  as  arc  of  the  nature  of  local 
laws,  peculiar   haws  for  that  city,  general  to  all  the  citi- 
zens, differing  from  the  general  law  of  the  kingdom  ;  such 
as  Littleton  calls,  in  his  chapter  of  Burgage,  the  customs 
and  usages  in  many  boroughs;  and  samples  them,  that  the 
younger  son  shall   inherit,  that  tJie  wife  shall  have   the  customs  in 
whole  land  in  dower,  and  that  their  houses  and  lands  are  London, 
devisable.     Such  are  the  customs  in  London,  of  foreign  at- 
tachment, 7  E.  G.  Dyer  85.  and  3  Eliz.  Dyer  lOG.  and  the 
custom  5  E.  4.  fo.  30,  that  if  a  debtor  become  fugitive, 
he  may  be  arrested  before  the  day  of  payment.     And  Co.  3^^  4^^  g^^ 
5.  lib.  fol.  82,  Snelling's  case,  that  if  one  citizen  be   in-  12<3- a. 
debted  to  another  in  a  single  contract,  it  shall  be  equal  to 
an  obligation.    And  21  E.  4.  16,  74,  75.    And  21  E.  3.  46,  Dyer547.a. 
a  good  case   to  this  very  purpose,  where  in  an  assize  of  "^*' 
fresh   force,  in  the  court  of  Oxford,  it  was  pleaded  that 
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[86  6] 


1  Cro.  617. 


[87] 


SRo.680. 


Cuitom  of 
London  to  cer- 
tify their  cus- 
tom by  their 
recorder.    Cr. 
Car.  617. 


Jonei  412. 


the  custom  of  the  town  was,  that  if  a  man  had  possession 
of  lands  by  forty  weeks,  he  could  not  be  put  out  but  by 
the  king's  writ :  whereupon  the  other  would  have  taken 
issue  no  such  custom.  But  it  was  resolved  that  this, 
being  the  law  of  the  city,  was  not  to  be  tried  by  jury,  but 
by  the  judges  as  a  matter  of  law,  and  so  indeed  in  nature 
of  a  demurrer. 

And  the  reason  thereof  is,  that  the  judges  of  every 
place  arc  supposed  to  have  knowledge  of  the  laws  of  the 
place  whereby  they  do  judge,  and  to  have  customaries 
among  them ;  and  therefore  in  suits  in  their  own  courts 
do  determine  them,  as  the  judges  at  the  common  law  do, 
in  the  king's  courts,  judge  the  general  customs  of  the 
whole  kingdom,  being  the  common  law.  And  so  in  Lon- 
don, by  special  privilege,  they  certify  also  their  customs  of 
this  nature  into  the  king's  bench,  which  other  towns  do 
not.  But  their  customs,  even  those  that  are  their  local 
laws,  are  triable  by  jury  if  they  come  to  issue  in  the 
king's  courts.  And  agreeing  with  this  was  found  and 
showed  a  precedent,  Mich.  37.  38  Eliz.  Rotulo  418.  in  the 
common  pleas,  London,  between  Bilford,  plaintiff,  and 
Lowe,  defendant,  in  an  action  upon  the  case  for  certain 
parcels  of  plate.  And  the  issue  was,  whether  the  custom 
of  London  were,  that  there  was  a  common  market  in 
London,  for  all  goods  in  all  open  shops,  all  days,  except 
Sundays  and  holy  days,  from  the  sunrising  to  the  sunset ; 
and  concluded,  et  hoc  parati  sunt  verificare,  ubi  et  quar^ 
do  ac  prout  curia  consider averit.  And  then  the  defend- 
ants made  their  surmise  for  the  trial  of  their  custom  by  the 
mouth  of  their  recorder,  and  prayed  a  writ  accordingly. 
And  it  was  granted  returnable  in  Trinity  term,  and  con- 
tinued per  non  misit  bre.  until  Octabis  Mich.  And  then 
it  was  entered,  that  the  conclusions  of  the  defendant's 
plea  ought  to  have  been,  et  de  hoc  ponit  se  super  patriam : 
whereupon  the  plea  was  so  made  and  issue  taken,  and, 
upon  venire  fac.  to  the  sheriff  of  London,  found  for  the 
plaintiff,  and  had  judgment.  Which  is  a  stronger  case 
than  this  at  the  bar. 
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And  further  in  the  principal  case  it  cannot  properly  be  [B7  a] 
said  to  be  a  custom  of  the  whole  city,  nor  for  all  the  citi-  ^-^^v^^ 
zens  personally,  as  all  the  customs  in  the  nature  of  laws 
are,  and  as  the  form  of  surmise  for  the  trial  doth  import ; 
for  it  concerns  only  the  body  corporate  of  the  city,  and 
the  place  Queen  Hithe  only  where  the  profit  ariseth,  and 
where  the  distress  is  to  be  taken  for  it. 

As  to  the  third  point,  the  books  are  full,  that  challenges 
are  allowed,  where  the  issue  concerns  a  city  or  corpora- 
tion, and  they  are  to  make  the  pannel,  or  where  any  of 
their  body  be  to  go  on  the  jury,  or  any  of  kin  unto  them,  c®-  L-  ^'^^' 
though  the  body  corporate  be  not  directly  party  to  this 
suit:  for  which  purpose  see  15  E.  4.  18.  28.  ass.  18.  21  E. 
4.  11.  where  a  dean  and  chapter  bringing  an  assize,  a 
juror  was  challenged,  because  he  was  brother  to  one  of 
the  prebendaries. 

Now  if  such  challenges  be  allowed  where  an  attaint 
lies  for  a  false  verdict,  much  more  here,  where  there  is  no 
way  to  reverse  a  false  certificate ;  and  yet  it  is  true  that 
the  certificate  is  no  judicial  act,  but  ministerial.  And 
therefore  if  the  certificate  be  false,  the  party  shall  have 
his  remedy  by  action  of  the  case,  and  that  not  against 
the  recorder,  but  against  the  mayor  and  aldermen  ;  for  it 
is  their  certificate  by  their  recorder,  and  so  is  the  plead- 
ing and  surmise ;  and  the  writ  to  certify  is  a  warrant  to 
them,  which  .takes  away  one  defence  made  against  their 
partiality  to  themselves,  that  they  did  not  certify,  but 
their  recorder.  As  where  a  grant  is  of  a  cognizance  of 
pleas  to  be  holden  before  the  steward  of  the  grantee,  licet 
the  grantee  fuerit  pars ;  but  there  the  steward  is  judge 
himself,  and  not  the  grantee,  as  the  king's  judges  are 
between  him  and  the  parties ;  but  here  the  recorder  is  but 
their  mouth  to  speak  for  them,  as  they  command  him- 

By  that  which  hath  been  said  it  appears,  that  though 
in  pleading  it  were  confessed,  that  the  custom  of  certifi- 
cate of  the  customs  of  London  is  confirmed  by  parliament, 
yet  it  made  no  change  in  this  case,  both  because  it  is 
none  of  the  customs  intended,  and  because  even  an  act  of  f  ^J^hSJ^cuV- 
parliament,  made  against  natural  equity,  as  to  make  a  ^.'^e^Jitv, 
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218  Lastlow  v9.  Thomlinson. 

[87  6]  man  judge  in  his  own  case,  is  void  in  itself;  for  jura  natu- 

^-^"'^^^  ra  aunt  immutabUia^  and  they  are  leges  legum. 

Ap.  139.  J  ^  o  o 


[88]  Lastlow  vs.  Thomlinson. 

'  De  minimis  non  curat  lex ;  *  therefore  an  error  in  calculation  of  a  fractional  part  of 
a  penny,  will  not  be  regarded. 

Lastlow  brought  an  assumpsit  against  Thomlinson, 
887^'chec  declaring  that  Thomlinson  sold  him  so  many  oats,  as 
Cham.  MO.J98.  according  to  the  rate  of  10  shillings  9  pence  for  every 

jfeiv.  o.  i^on~  •  «  1 

don.  Atsumv-  quarter,  shall  amount  to  52  pounds,  to  be  delivered  such 
767.  s  Cro.    '   a  time,  which  money  the  plaintiff  promised  to  pay  such  a 

247  499  569  •  rv 

'      '  time  ;  and  that  the  said  oats  after  such  a  rate,  came  to 

96  quarters  and  6  bushels,  which  the  defendant  hath  not 
delivered;  to  his  damage,  &c.  Upon  issue  non  assumpsit 
it  was  found  for  the  plaintiff.  And  upon  judgment  a  writ 
of  error ;  and  error  assigned,  that  96  quarters,  and  6  bush- 
els of  oats,  after  the  rate  aforesaid,  came  to  52  pounds  and 
three  farthings,  and  so  no  breach,  because  he  was  not 
bound  to  deliver  so  many.  But  the  judgment  was  affirm- 
ed, both  because  it  was  not  certain,  whether  it  amounted 
-«  to  any  more,  the  account  was  so  busy  ;  and  also  because 

1  ne  law  re*  •  ■  i  /•• 

nrdeth  not       it  was  uot  possiblc  in  effect  to  mince  the  measure  so,  as 
■mail!   Mo.      it  shall  hit  the  just  sum ;  as  the  odd  hours  are  not  counted 

298.  Vol.5.         .       ..  ^  „^„^     /,x 

N.V.4W.  Dy.    in  the  year.  (1) 

55.'P1.  8. - 

(1)  In  making  payments  it  is  sometimes  not  possible,  from  the  value 
and  divisions  of  tlie  current  coin,  to  make  the  exact  sum ;  if  the  pay- 
ment be  made  as  nearly  as  it  can  conveniently  be  made,  the  fractional 
part  of  a  small  coin  may  be  neglected ;  it  is  a  trifle.  In  calculatinff 
interest  there  may,  and  probably  must,  arise  fractions  not  to  be  expressed 
in  the  legal  money  of  account ;  these  fractions  are  trifles,  and  may  be 
rejected.  But  it  seems  that  no  sum  large  enough  to  be  discharged  in 
the  current  coin  of  the  country  is  a  trifle  within  the  meaning  of  the 
maxim,  that  the  law  will  not  regard  trifles.  5  Mass.  365,  Boyden  v. 
Moore. 


Herrenden  vs.  Palmer.  219 

[88  a] 
Herrenden  vs.  Palmer.  v^-v^w/ 

A  demand  against  a  person  on  hi>  own  personal  liability,  and  another  demand  on 
hii  liability  in  his  representative  character,  cannot  be  joined  in  the  same  action. 

Herreden   brought   an    assumpsit    against   Margaret  London. 
Palmer,  administratrix  of  her  husband,  and  declared  that  jJ>*on'J^omise. 
her   husband    had    bought   of  him   gold   and  silver  and  v!*H2i^^' 
pearl,  and  was   indebted  unto  him   for  them  200  pounds,  JV*^-252i. 

•^  ,  ^  ^  '^  '  (.ongie  and 

and  she,  after  his  death,  had  likewise  bought  of  him  pearl,  Lake's  case, 
for  27  pounds,  and  that  upon  accompt  she   was  fourfd  Jenk.  Cent.  ' 
indebted  both  those  sums  unto  him,  and  promised  pay-  Cr.Ei.406.  ' 
mcnt.     Judgment  for  the  plaintiff;  and  assigned  for  error,  sT^^a.  Ap.Sak* 
that  the   defendant  was  to   be  charged  by   two  several  ^'^^  •'**^' ^*^- 
actions,  because  she  was  charged  in  two  manners,  one  in 
ber  own  right,  and  the  other  as  administratrix,  and  there- 
fore the  judgment  was  reversed.  (1)  .,, 

(1)  So  a  count  on  a  promise  made  by  the  defendant,  as  administrator, 
for  money  received  by  him,  or  lent  to  him,  or  on  an  account  stated  for 
money  due  from  him,  as  such,  cannot  be  joined  with  a  count  on  a 
promise  made  by  the  testator.  4  T.  R.  347,  Jennings  v.  Newman.  I 
H.  Bla.  108,  Rose  v.  Bowler.  2  Bos.  &  Pul.  424,  Brigden  v.  Parkes. 
12  Johns.  349.  Myer  v.  Cole.  And  a  count  in  assumpsit  against  husband 
and  wife  who  was  administratrix,  upon  promises  made  by  the  intestate 
to  pay  rent,  cannot  be  joined  witli  counts  upon  promises  by  the  husband 
ana  wife  as  administratrix  for  use  and  occupation  afler  the  intestate's 
death.  3  Bam  &  Aid.  101,  Wigley  v.  Ashton.  But  a  count  in  assump- 
n(  on  a  promise  made  by  the  intestate  may  be  joined  with  a  count  upon 
an  account  stated  with  the  administrator,  as  such,  for  money  due  from 
ikt  inUskUe.  1  H.  Bla.  102,  Secar  v.  Atkinson.  Foster  98,  Ellis  v. 
Bowen.  Ex'r.  6  Johns.  119,  Whitaker  v.  Whitakcr.  8  Johns  440, 
Carter  v.  Phelps.  See  also  10  East  313,  Wilson  v.  Wiggs.  In  1  Chitty 
3(Mi,  an  opinion  is  expressed  that  a  count  upon  an  account  stated  by  an 
executor  as  such,  of  money  due  from  him  as  such,  may,  at  the  present 
day,  be  joined  with  a  count  on  promises  by  the  testator ;  but  the  authori- 
ties are  the  other  way. 

A  misjoinder  of  counts  is  a  fatal  objection  on  demurrer,  in  arrest  of 
judgment,  or  on  error.  4  T.  R.  347,  Jennings  v.  Newman.  1  H.  Bla. 
108,  Rose  V.  Bowler.  2  Bos.  &  Pul.  4Q4,  Brigden  v.  Parkes.  5  East 
150,  Ilenshall  v.  Roberts.    12  Johns.  349,  Myer  v.  Cole. 

As  to  what  causes  of  action  may  or  may  not  be  joined,  see  Arch- 
bold's  Civil  Pleading  172.  1  Chitty  200.  2  WiUiams,  Saund.  117.  b.  n. 
(2)  where  the  result  of  all  the  cases  is  said  to  be  that  whenever  the 
mune  plea  may  be  pleaded  and  the  same  judgment  given  in  all  the 
courts ;  or  whenever  the  counts  are  of  the  same  nature  and  the  same 
judgment  is  given  on  them  all,  though  the  pleas  be  different,  as  in  the 
ease  of  debt  on  bond  and  on  a  mutuatuSf  they  may  well  be  joined. 
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[88  ft] 


AttumptU, 
SaflT. 

Jenk.  Cent 
296.  4  Co.  94, 
17,38.  Ben. 
150.  Dy.  30.  A. 
Yelv.  134. 
4  Leo.  3.  3  Cro. 
643.  Promise 
for  promise. 
Post  106.      ' 


Nichols  vs.  Ratnbred. 

Assumptit  will  lie  in  consideration  of  a  promite,  without  aTerring  a  performance, 
if  the  motaal  promises  are  made  at  the  tame  time. 

Nichols  brought  an  assumpsit  against  Jlaynbred,  de- 
claring that  in  consideration  that  Nichols  promised  to 
deliver  the  defendant  to  his  own  use  a  cow,  the  defendant 
promised  to  deliver  him  50  shilling.  Adjudged  for  the 
plaintiff  in  both  courts,  that  the  plaintiff  need  not  to  aver 
the  delivery  of  the  cow,  because  it  is  promise  for  promise. 
Note  here  the  promises  must  be  at  one  instant,  for  else 
they  will  be  both  nuda  pacta.  (1) 

(1)  The  sftme  doctrine  is  recognized  in  4  Co.  92,  Slade's  case.  Post. 
101,  Lampleigh  v.  BraUiwait  Yelv.  133,  Bettisworth  v.  Campion.  1 
Saund.  300,  n.  (4.)  Archbold's  Civil  Pleading  100.  Cro.  Eliz.  889,  Lea  v. 
Exelby.  1  Johns.  190,  Tucker  v.  Woods.  12  Johns.  397,  Keap  v. 
Goodrich.  1  Chitty.  PL  297.  3  T.  R.  148,  Payne  v.  Cave.— 76.  653, 
Cooke  V.  Oxley.  Feake  N.  P.  227,  Kingston  v.  Phelps.  1  Wils.  88, 
Martindale  v.  Fisher.  1  Salk.  171,  Thorpe  v.  Thorpe.  10  Johns.  90, 
Close  v.  Miller.  13  Mass.  406,  Tileston  v.  Newell.  ]  Caines  583, 
Livingston  v.  Rogers.  Cro.  Eliz.  137,  Kirkby  v.  Coles.  lb.  543,  Gower 
V.  Capper.  2  M^.  33,  Smith  v.  Shelbarry.  Com.  Rep.  98,  Thorpe  v. 
Thorpe.  12  Mod.  455.  S.  C.  Cro.  Eliz.  703,  Wichuls  v.  Johns.  Bac. 
Abn  tit.  Jissumptit  (C.)  (F.) 


Checq.  Cham. 
Assumpsit. 
Derby. 
Declaration 
casting  upon  a 
totaJ.     1  Ro. 
396.  Yel.  70. 
Jenk.  Cent. 
297.  Mo.  854. 
ICr.  116.  2Cr. 
69,  602.  Mo. 
708,986.  3Cr. 
681.  Iletly,  84. 
2  Cr.  596.  69. 
Cr.  Car.  il6. 
Yelv.  70. 1  Cro. 
116. 


Brinsley  vs.  Partridge. 

Assumpsit  will  lie  upon  an  account  atated,  without  showing  for  what  the  money 
accounted  for  was  due. 

Brinslet  brought  an  action  upon  assumpsit  against 
Partridge,  declaring  that  he  accounted  for  divers  sums  of 
money  due  to  the  plaintiff  by  the  said  defendant,  and 
upon  the  same  account  the  defendant  was  found  in  ar- 
rearages to  the  plaintiff  7  pounds,  and  that  the  defend- 
ant in  consideration  thereof  did  promise  to  pay  to  the 
plaintiff  the  said  7  pounds,  at  a  certain  day  then  to  come, 
which  he  did  not  pay;  to  his  damage,  <&c.  The  defendant 
pleaded  non  assumpsUj  whereupon  the  plaintiff  had  judg- 
ment. The  defendant  assigned  for  error,  that  the  consid- 
eration was  not  sufficient,  because  the  plaintiff  did  not 
show  wherefore  the  money  upon  the  said  account  was 


Rich  vs.  Sherc.  ^j 

due,  for  moneys  received  or  lent,  or  for  wares  bought  and       [88  c] 
sold.     Notwithstanding  judgment  was  affirmed,  because 
by  the  accounts  the  debt  was  confessed  good,  and  the 
promise  made  thereupon  good. 

(1)  The  common  courts,  as  they  are  usually  called,  in  actions  of 
tuumpntj  are,  Ist  huUhitohu  assumpnt;  2d.  quantum  meruit;  3d. 
quantum  valebant;  and  4th.  Insimul  computassent. 

In  these  ffenend  counts,  it  is  unnecessary  to  state  the  particulars  of 
the  plaintiflrs  demand.  The  only  reason  why  the  plaintiff  is  bound  tQ 
show  in  what  respect  the  defendant  is  indebted,  is,  that  it  may  appear 
to  the  court  that  it  is  not  a  debt  of  record  or  specialty,  but  only  on  sunple 
contract ;  and  any  ^neral  words  by  which  that  may  appear,  are  suffi- 
cient ;  and  unnecessary  statements,  such  as  the  local  situation  of  the 
premises  in  a  count  for  use  and  occupation,  should  be  avoided,  as  a 
variance  might  be  fatal.    1  Chitty  337. 


Rich  vs.  Shere.  [  89  1 

Comub. 
DecUTmtion  in  ejectment  mait  show  in  what  town,  paruh,  or  hamlet,  the  demanded 

premiaei  lie. 

Rich  brought  an  gectione  firma  against  Shere,  and  Land  laid  in  g 
declared,  that  whereas  Richard  Harris  and  others,  9  Oc-  a  town,  bad  on 
tob.  6  Jac.  Regis  at  S.  Gynneys,  in  the  county  aforesaid,  a'^.'^'sI.  Jeii!' 
did  demise,  grant  and  to  farm  let  to  the  defendant  one  ^||^-  ^' 
messuage,  four  gardens,  200  acres  of  land,  20  acres  of 
meadow,  80  acres  of  pasture,   16  acres  of  wood,  and  60 
acres  of  heath  and  furse,  with  the  apurtenances,  called 
East  Ditzard  alias  Dizard  in  the  said  county,  to  have  and 
to  hold,  to  the  said  defendant,  for  five  years,  &c.     The 
defendant  pleads  not  guilty,  whereupon  the  plaintiff  had 
judgment.     The  defendant  assigned  for  error,   that  the  ^^  ^^ 
plaintiff,  in  his  declaration,  did  not  show  in  what  town,  ^eW.  «07. 
parish,  hamlet,  or  place  the  said  tenement,  called  the  East  2  Cro.  sss.  Pio. 
Ditzard  alias  Dizard,  lay,  but  in  the  general  county  afore- 
said.    For  that  cause  the  judgment  wap  reversed  in  the 
exchequer  chamber  this  Hilary  term  13  Jac. 

Note,  here  is  a  trial  without  a  visne^  if  the  jury  were  Vinu. 
from  Saint  Gynneys ;  and  if  it  were  de  corpare  com.  it  was  the  declaration 
not  good,  for  that  is  not  to  be  allowed,  where  a  nearer  ^'^"JJ^T^" 
place  may  be,  but  for  titles,  as  knight  or  not,  or  the  like,  Sl^^^t. 
which  are  large.  ^^'  ^- 
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FoxcROFT  M.  Lacy.     Batlb  va*  Gird. 


[89  o] 


Ebor. 
Caae. 


Action  lies  for 
■lander  to 
many  not 
named  bat 
•ignified. 
Cnecq.  Cham. 
Jenk.  Cent. 
297.  1  Roll. 
76.  2  Cr.  636. 
Poet.  26ft. 
Ant  6. 


Latch.  262. 
Styl.  244,  350. 
Dy.  19.  Styl. 
166.  Cr.  Jac. 
647. 


FOXCROFT   VS.    LaCT. 

An  action  lies  fbr  alanderqoa  words  nttered  oTsereral  persona  not  named  hut  signi- 
fied and  described }  and  any  one  of  such  persons  may  maintain  an  action. 

FoxcROFT  brought  an  action  of  the  case  against  Lacy 
and  declared,  that  whereas  Lacy  and  four  others  had  a 
suit  in  the  star  chamber  against  the  plaintiff  and  sixteen 
others  concerning  conspiracies,  &c.  and  that  communi- 
cation was  moved  between  John  Walter  and  Rice  Gwyn, 
esquires,  concerning  the  said  suit,  that  the  defendant, 
Lacy,  upon  the  said  communication,  in  their  presence, 
spake  these  words  ;  these  defendants,  innuendo  the  plain- 
tiff and  the  other  sixteen  defendants,  are  those  that  helped 
to  murder  Henry  Farrer,  meaning  one  Henry  deceased, 
who  was  murdered  by  one  Thomas  Oldfield,  who  was 
hanged  for  it ;  to  the  plaintiff's  damage,  &c.  The  de- 
fendant denieth  the  words;  and  found  for  the  plaintiff,  and 
judgment  given.  Error  was  assigned  generally,  that  the 
judgment  should  have  been  contrary ;  but  judgment  was 
affirmed ;  for  it  was  holden  that  it  was  sufficiently  laid  to 
entitle  every  one  of  the  defendants  to  a  several  action,  as 
if  they  had  been  specially  named.  (1) 

(1)  In  an  action  of  slander,  two  or  more  pereons  may  join  aa  plainti£b 
where  their  joint  interest  has  been  affected.  Thus  where  a  libel 
reflects  upon  two  partners  in  their  tradt,  they  may  join.  3  Bos.  &  Pul. 
150,  Cooke  V.  Batchelor.  2  East  426,  MaitUnd  v.  Goldney ;  and  two 
jointenants  or  coparceners  may  join  in  an  action  of  slander  of  thdr  Htle  to 
the  estate.  2  Saund.  1 17.  a.  n.  (2.)  Bat  unless  a  joint  interest  be  affected, 
several  actions  should  be  brought,  though  the  same  words  be  spoken, 
or  libel  published,  concerning  several  persons.  Cro.  Car.  512,  Smith  v. 
Cooker. 


Checq.  Chun. 


Bayl^  vs.  Gird. 

Missumming  in  a  declaration,  does  not  Titiate. 


DeTon.  Batle  brought  an  aaaumpait  against  Gird,  declaring, 

hurts  not.  that  in  consideration  he  should  dye  divers  clothes,  called 
297.  scrlkr,  Devonshire  kersies,  into  several  colors,  naming  so  many 
Mo.'m  Dr.  SG^Gf&lly  CLS  amounted  in  the  whole  to  sixty,  that  the 
65.  b.  scr.       defendant  did  promise  to  pay  him  a  certain  sum,  for  the 


dying  of  every  several  cloth,  and  avers  that  he  did  ac-      [89  6] 
cordingly  dye  the  said  clothes,  amounting  in  all  to  fifty-     ^-^-v^w/ 
nine ;  whereas   indeed   they  were   sixty,   ut  supra,   and  its!  Pop.  w. 
that  the  money  came  to  nineteen  pounds,  which  he  had  d/STSStheL 
not  paid.     Found  and  adjudged  for  the  plaintiff;   and 
error  assigned,  in  that  it  appears  he  should  have  dyed 
sixty,  and  dyed  but  fiftynine,  and  so  the  sum  aforesaid 
not  due.      Also  the  jury  did  assess   damages  occasions 
detentionis  debiti  prad, ;   whereas  it   should  have  been 
oeeasions  non  performatioms  assumptionis,  ^c.     But  the 
judgment  was  affirmed,  for  that  it  was  first  averred  he  Ant.  *?. 
dyed  all,  which    appeared  before  to  be  sixty.     So  the 
other  was  but  a  missumming,  and  as  to  the  other  it  was 
a  debt,  and  a  promise  implied  upon  it. 

(1)  In  Cro.  Jac.  247,  Aderton  v.  Dunstar,  it  was  held  that  in  assumptit 
for  so  many  pieces  of  goods  at  so  much  per  piece,  if  the  total  be  short 
cast  Id.  it  IS  a  fatal  objection  on  error.  But  in  the  subsequent  cases  of 
Pemberton  v.  Shelton,  lb,  498,  and  Spore  v.  Drury,  lb,  569,  that  deci- 
sion seems  to  be  overruled.  And  in  M'Quillin  v.  Cox,  1  H.  Bla.  249,  it 
was  held  that  in  an  action  of  debt  on  simple  contract,  the  declaration 
was  good,  thouffh  it  specified,  by  the  several  counts,  a  less  sum  than 
appeared  to  be  demanded  by  the  recital  of  the  writ 


Keere  vs.  Owen.  rgQ-i 

If  the  entry  of  the  writ  of  elegit  upon  the  roll  be  wrong,  it  ii  error,  though  the  writ  London 
iteelf  be  right 

Keere  recovered  four  hundred   pounds  debt,   against  Error. 
Edward  Owen,  who  died,  and  upon  a  scire  fac,  into  the  frroj'incxecu- 
county  of  Surrey  the  sheriff  returned  Rebecca  terretenant  q*^^^^' 
omnium  terrar,  et  tenementorum  in  halliva  sua  qua  fuer- 
unt  prad.  Edwardi,  ^c.     And  judgment  given  that  Keere 
should  have  judgment   and    execution    against   the   said 
Rebecca;   whereupon  the  said  Keere  prayed  the  elegit  ^^os.p, 6, 
thus  entered  in  the  roll;  ekgit  sibi  liberari  medietatem 
omnium  terrarum  et  tenementorum  in  Com.  Surrey ^  ten- 
end.j  fyc.  quousque,  and  left  out  qu(t  fuerunt  pradicti 
Edwardij  fyc.    And  for  this  judgment  was  reversed  quoad 
adjudicationem  executioniSy  upon  the  elegit^  and  yet  the 


224  Spathurst*8  Case.   Puckcring's  Cabs.   Howard  vs.  Bell. 


Port.  246. 


[90  a]      writ  of  elegit  itself,  and  the  return  of  it,  were  well  in  that 
point.     But  where  the  roll  is  faulty  the  writ  will  not  help. 
It  was  also  assigned  for  error,  that  she  was  returned 
terreienant  omnium  terrarumy  without  assigning  of  what 
in  certain :  that  was  not  allowed  for  error. 


Spathurst's  Case. 

Tenure,  de  Domino  Rigt,  ut  de  uno  grouo,  pro  vigetimum  propter  uttms/cadi  tmUUis 

ia  a  tenure  by  Knight's  terrice  in  chief.  . 
All  tenures  in  chief  are  in  groea. 


PucKERiNo's  Case. 

The  heir  being  knighted  within  age  after  the  death  of  hia  father,  may  ane  liTery, 
and  ia  made,  aa  to  all  caaea  of  wardahip,  of  ftill  age. 


Chami 


Howard  vs.  Bell. 

Star  'Chamber. 

All  the  tenants  of  a  manor,  when  a  part  of  them  are  prosecuted  by  their  lord  in  a 

anit  concerning  their  common  rights,  may  unite  and  defend  the  suit  at  their  com- 
mon charge  ;  and  if  they  aasembie  peaceably  for  consultation  about  anch  defence, 
it  is  not  an  nnlawAil  assembly. 

Mo.  fi6«,  788.  In  the  Star  Chamber,  in  a  cause  between  the  Lord  Wil- 
liam Howard,  plaintiff,  and  Christopher  Bell,  Thomas  Sal- 
keld,  John  Dacre,  and  the  other  defendants,  it  was  holden 
by  my  Lord  Coke  and  myself,  that  the  tenants  of  the 
manor  of  Gilseland  claiming  tenant  right,  and  being  now 
impeached  by  the  plaintiff,  being  lord  of  the  manor,  who 
supposeth  their  estates  to  be  void  in  law,  that  they  might 
all  join  together  in  a  quiet  and  peaceable  manner,  to  de- 
fend the  cause,  being  common  to  them  all ;  and  therefore 
though  some  particular  persons  were  sued,  yet  they  might 
defend  their  suit  upon  their  common  charge.  And  the 
reason  was,  that  since  the  title  was  one  against  all,  it  was 
in  effect  but  one's  defence,  and  one  defendant;  for  the  trial 

Bais.  iR.tos.  in  one  man's  case  tried  all.  And  therefore  the  courts  of 
^   '*      *    '  justice  do  every  day  deny  them  to  be  witnesses  one  for 
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another  in  such  general  cases,  as  in  cases  of  common      [02  a] 
modus  decimandi^  and  ;the  like,  wherein  also  it  is  many      ^*^^v^^ 
times  ordered,  for  avoiding  of  unnecessary  multiplicity  of 
suits,  that  a  trial  may  be  had  in  one  man's  case  for  all. 
Now  as  they  are  acknowledged  parties  to  their  prejudice 
in  defence,  so  it  is  in  reason  that  they  be  in  like  mannei* 
allowed  for  their  advantage.     And  so  it  was  said,  that  it 
had  been  ruled  in  that  court  before  in  the  case  of  the  L. 
Grey  of  Groby.     Yet  the  Lord  Chancellor  seemed  to  be 
of  a  contrary  mind,  and  cited  a  precedent  in  8  £1.  to  that 
purpose.     But  yet  in  this  case  it  was  agreed,  that  they 
must  not  join  themselves  together  by  oath,  which  was  in 
this  case  suspected,  but  not  sufficiently  proved.    But  Bell,  ^awfui!*^* 
being  a  tenant,  was  fined  one  hundred  pounds  for  assem- 
bling the  tenants  to  the  number  of  two  hundred  in  an 
open  field,  where  Leonard  Dacres  had  been  in  open  rebel- 
lion, and  fought  a  battle  with  the  queen's  forces,  divers  of 
the  said  tenants  being  weaponed  with  swords  and  dag^ 
gers,  abiding  three  hours  together ;  and  yet  nothing  was 
proved  done  there  by  any  of  the  defendants,  but  confer^ 
ence  concerning  the  defence  of  their  title  by  promise  and 
writing,  and  contribution  of  money  to  that  purpose.    And 
Hodson,  another  tenant,  was  also  punished  for  being  pre- 
sent at  that  assembly,  and  the  event  of  such  assembly  is 
in  no  man's  power  to  moderate.    And  Salkeld  and  Dacres 
were  fined  a  hundred  pounds  a  man,  because  that  being  no 
tenants,  nor  any  ways  interested  in  the  cause  or  title,  and 
being  men  of  strength  and  countenance,  they  did  thrust 
themselves  by  way  of  maintenance  into  it,  warranting  the  Maintenance  ef 
title,  stirring  the  people  to  persist  in  it  to  give  occasion  cauae^y^om' 
of  suits  at  the   least,  where  perhaps  else  the  cause  had  «non  persone* 
been  ended  by  way  of  agreement,  with  all,  as  it  hath  done 
with  many.     But  Salkeld  and  Dacres  were  not  of  the  as- 
sembly, neither  did  it  certainly  appear  that  they  were  ac- 
quainted with  all.  And  Mich.  14  Jac.  Barkshire,  in  a  case 
between  Edmund  Dunch,  esquire,  plaintiff,  and  Bannestef 
and  other  defendants,  where  the   question  was  between 
the  plaintiff's  and  the   defendant's   tenants  of  the   Lord 
Norris  of  Dorchester's  manor  for  a  common  in  effect  claim-' 

29 


226  Gold  vs.  Death. 

[92  ft]      ed,  which  he  denied,  though  the  action  were  between  him 
^-^'^^"'^^    and  one  of  them  only,  upon  a  particular  custom  laid  for 
Koy  99,  his   tenement  only  for  necessity  of  pleading  ;  it   was  re- 

solved by  the  most  part,  that  they  might  all  maintain  with 
their  purse.  But  because  Bannester,  though  he  were  a 
tenant,  had  threatened  some,  that  they  should  lose  their 
copyhold  for  not  contributing  to  the  Lord  Norris,  he  was 
fined  at  forty  pounds,  and  the  two  rest  quitted.  But  the 
Lord  Chancellor  differed. 


Gold  t;^.  Death. 

The  word  proof,  in  legal  constnictioii,  generally  means  proof  in  cottrt,  but  it  maj 
be  otherwise  used  in  an  obligation. 

In  debt  upon  an  obligation,  brought  against  the  executor  of  the  obligor,  the  condi- 
tion is  set  forth  that  if  A.  should  waste  or  consume  any  of  the  obligee's  goods, 
&c.  and  that  duly  proved  bjr  confession  or  othernrise,  the  obligor  or  his  execu- 
tor, should,  within  three  n^onths  next  after  such  proof  and  notice  thereof  given 
to  him  or  them,  moke  recompense,  Slc.  The  defendant  pleads  that  no  proof  was 
made ;  and  the  plaintiff  replies  that  A.  embezzled  four  hundred  pounds,  and  con- 
fessed it.  Sec.  and  that  the  plaintiff  gave  notice  thereof  to  the  defendant.  Held, 
that  proof  by  confession  or  otherwise  in  court  was  not  necessary  to  entitle  the 
'  plaintiff  to  recover,  but  that  the  replication  was  bad  because  it  averred  the 
notice  to  the  defendant,  executor,  without  showing  that  the  obligor  was  dead. 

c?heq  Cham.  HuGH  GoLD  brought  an  action  of  debt  upon  an  obliga- 
Action  of  debt  tjon  against  Henry  Death,  executor  of  John  Death,  and 

«p«m  an  obli-  o  ^  ? 

gation.  1  Bmi.  the  Condition  was,  that  where  Gold   had  taken  Anthony 

33.    Winch.        ^v,  .  ,..<.,  -iai 

Ent.  168,169.  Death  as  an  apprentice,  that  if  he  the  said  Anthony 
300.  1  Ro.  222,  should  wasto  or  consume  any  of  his  goods,  and  that  duly 
Br!'i5r.°2*Cro'  provcd  by  the  confession  of  the  said  Anthony,  or  other- 
OTs!  ^  Riuf^'  wiaej  that  then  John  Death  and  his  executors,  within  three 
??^',  i®,V *«•     months  next  after  such  due  proof  and  notice  thereof  given 

66.  1  Roll.Rep.  .  *  ° 

222.261.  Bub.  unto  him  or  them,  should  render  him  recompense  and  sat- 
isfaction.    The  defendant  pleads,  that  there  was  no  proof 
made,  &c.    The  plaintiff  replies,  there  came  to  the  hands 
of  his  apprentice  in  Flemish  money  to  the  value  of  three 
thousands  pounds  of  his,  whereof  the  apprentice  embez- 
Paroi  [woof]     zled  and  wasted  as  much  as  came  to  four  hundred  pounds, 
tdcen.  2  Ro.     ^"^  ^^^^  ^^  Confessed  it,  and  by  a  writing  under  his  hand 
^tfin.         ^*^  acknowledge  and  confess  it ;   and  that  he  gave  notice 
of  it  to  the  said  Henry  Death,  and  he  did  not  make  him 
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recompense  within  three  months  ;  whereupon  the  defend-      [92  c] 
ant  demurred.     And   it  wits  adjudged  for  the  plaintiff  in      ^.^^v-w/ 
the  King's  Bench.     And  nowmpon  a  writ  of  error  in  the 
Exchequer  Chamber  the  judgment  was  agreed  to  be  con-        [93] 
firmed;  for  though  the  word  proq^ but  generally  shall  be 
understood  by  law  such  a  proof  as  is  legal,  acil.  proof  by  2Roii^94. 

.  .  1     ,  .  ...  •'6  Co.  20.  a. 

jury,  yet  when  the  party  expresseth  himself  to  mean  and  Svd.3i3.  iCo. 
allow  another  form  of  proof,  that  shall  prevail  against  253, 322.  Ben! 
that  that  is  but  by  construction  of  law.     And  here  it  is  ^^^'  ^^'^'  ^^ 
referred  to  the  confession  of  the   party,  which  shall  be 
understood  a  jconfession  voluntary  according  to  the  com- 
mon acceptation,  and  not  a  confession  in  the  court  of  re- 
cord.    Also,  though  it  be  not  said  to  whom  h'e  made  the  1  Cr.  382. 
confession  in  replication,  yet  by  the  greater  opinion  it  was 
holden  good  enough,  because  it  answered  the  words  of 
the  condition.     And  it  is   not  like    Halfpeny's   case    of 
agreement  or  disagreement  to  an  interest,  which  must  be 
made  to  the  party  interested. 

Yet  afterwards  it  was  found  and  moved  by  Heneage 
Finch,  of  counsel  with  the  plaintiff,  that  the  notice  was 
laid  to  be  given  to  Henry  Death,  which  was  the  executor ; 
and  it  did  no  where  appear  that  John  Death,  the  testator,  «» 

was  dead  at  the  time  of  the  notice,  which  was  a  necessary 
part  of  the  condition.     And  therefore  the  judgment  was  2  0. 381, 488. 
reversed.  (1) 

(1)  Fide  post.  217,  Crookhay  v.  Woodward. 


Moore  t;^.  Husset. 

Kftme.  covert  it  punishable,  without  her  husband,  for  ravishment  of  ward. 
A  Terdict  finding  that  the  ward  was  married,  (without  finding  by  whom)  is  suffi- 
cient to  charge  the  defendants  or  any  of  them  with  the  value  of  the  marriage. 

|Thia  case,  so  fStf  as  relates  to  the  principal  points  .in  issue,  does  not  seem  of 
sufficient  importance  to  require  its  publication  in  extenso,  but  the  following 
paragraphs  may  be  use  Ail.] 

At  the  common  law,  and  before  the  statute  of  Glouces-       [  98  ] 
ter,  c.  1.  if  A.  were  disseized  by  B.  and  B.  enfeoffed   C. 
or  were  disseized  by  him,  A.  bad  no  remedy  for  damages 


■^ 
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[98  a]  against  the  feoffee,  or  disseisor  of  his  disseisor,  but  was  to 
bring  his  assize  against  B.  who  was  the  immediate  dis- 
seisor, and  therein  he  was  to  recover  the  mean  profits  by 
way  of  damage,  not  only  for  his  own  time,  but  also  for 
the  profit  received  by  the  feoffee  or  second  disseisor. 

And  likewise  if  wj.  the  first  disseisee,  had  entered  where- 
by he  had  lost  his  assize,  he  might,  by  an  action  of  trespass 
vi  et  armis  brought  against  his  dissiesor,  recover  the 
mean  profits,  for  all  the  mean  possessions ;  but  neither  at 
the  common  law  nor  now,  can  he  recover,  upon  his  reentry, 
damages  against  the  feoffee,  lessee,  or  second  disseisor, 
by  action  of  trespass  t^  et  armis,  for  that  fits  not  his  case 
as  to  them  who  did  no  immediate  trespass. 

And  therein  the  common  law  doth  no  wrong  to  charge 
the  first  disseisor  for  the  profits  not  received  by  him, 
because  the  first  disseisee  had  no  remedy  for  them  against 
the  second  disseisor  or  the  feoffee.  But  the  first  disseisor 
had  remedy  by  action  against  the  second  disseisor,  or  was 
supposed  to  have  received  satisfaction,  at  the  hands  of 
the  feoffee  or  lessee,  and  so  paid  but  where  he  re- 
ceived. (1) 

(1)  The  doctrine  here  advanced  by  Hobart  is  impugned  by  various 
authorities,  amon^  which  are  the  following.  33  H.  6.  46.  Cro.  El.  540, 
Holcombe  v.  Rawlins.  Mo.  461.  Owen  111,  pr.  Popham,  Gawdy  and  Fen- 
iier  JJ.  cont.  Clench.  Rol.  Abr.  Tresp.  per  relation,  pi.  7. 8.  Com.  Dig. 
Trespass.  B.  2.  Vin.  Ab.  Trespass.  T.  pi.  7.  Gilb.  Ten.  46,  47.  Bui.  N. 
P.  87.    Ham.  N.  P.  195.    2  Pick.  473,  Emerson  v.  Thompson,  pr.  WiJde  J. 

On  the  other  hand,  the  doctrine  of  the  text  is  supported  by  authorities 
not  less  numerous  and  respectable.  The  following  may  be  cited.  JJ4 
H.  6.  35,  pr.  Littleton,  Spelman  and  Pole,  cont.  Fortescue  and  Danby. 
13.  H.  7.  15,  16,  pr.  Constable,  Kingsmail,  Frowicke  and  others,  conL 
Keble  and  Wood.  11  Co.  51,  Liford^s  case.  Hetl.  (Xi,  Symons  v.  Sy- 
mons.  Bro.  Abr.  Trespass,  pi.  35.  Bac.  Abr.  Trespass.  G.  2.  1  Wood's 
Conv.  108.  Keil.pl.  2.  Vin.  Abr.  Trespass.  R.  4.  pi.  2,  5.  3Caine8  2(>l, 
Case  v.  De  Goes.  12  Mass.  46,  Fletcher  v.  McFarlane,  pr.  Parker  C  J. 
2  Pick.  491,  Emerson  v.  Thompson,  pr.  Putnam  J.  Stearns  on  Real 
Actions  419,  in  notis. 

Those  who  hold  that  the  disseisee  may  maintain  an  action  of  tres- 
pass against  the  alienee  of  the  the  first  disseisor,  or  against  a  second 
disseisor,  found  their  opinion,  first,  on  a  legal  fiction,  3iat  by  the  re- 
entry of  the  disseisee,  he  is  remitted  to  his  original  possession  and 
is  as  if  he  had  never  been  out  of  possession ;  and  then  all  who  oc- 
cupied in  the  mean  time,  by  what  title  soever  they  came  in,  shall  be 
answerable  to  him  in  trespass  for  the  profits  during  their  own  time ; 
and,  secondly,  upon  a  liberal  construction  of  the  stat  of  Gloucester  c.  I. 
which  provided  that  in  an  fissize  of  novel  disseisin^  the  tenant  should  be 
liable  to  the  disseiBee  for  damages,  if  iht  disseisor  was  unablt  to  saHsfii 
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To  this  it  is  answered  that  a  le^  fiction  ooght  never  to  be  perverted  [98  bl 
to  make  an  act  which  was  lawful  when  done,  a  trespass  by  relation,  ex 
pott  facto,  because  in  fictione  juris  9emver  aquiiaa  txistit ;  and  secondly 
that  the  stat.  of  Gloucester  was  limitea  in  its  operation  to  certain  speci- 
fied cases  of  possessory  and  ancestral  writs  of  which  trespass  is  not  one, 
and  therefore  is  left  as  at  common  law ;  and  by  the  common  law  the 
disseisor  alone  was  liable  to  damages,  though  the  land  might  be  recov- 
ered against  his  alienee. 

Again,  the  action  of  trespass  vt  et  armia,  as  suggested  in  the  text,  fits 
not  the  case  of  the  disseisee  as  to  the  alienee  of  the  disseisor,  or  as  to 
his  disseisor  who  did  no  immediate  trespass  to  the  original  disseisee. 
This  action  is  the  appropriate  remedy  for  an  injury  to  the  possession  only. 
A  mere  title,  however  valid,  or  a  mere  right  of  entry  or  possession,  how- 
ever perfect,  is  not  sufficient.  So  strictly  true  is  this  position  that  the 
disseisee  cannot  maintain  the  action  even  a^inst  his  immediate  dlsseis* 
or,  for  any  act  done  by  him  after  the  disseisin  and  during  the  continu- 
ance of  his  possession.  Even  after  his  restoration  to  the  possession,  it 
is  only  by  the  legal  fiction  of  a  remitter,  a  kind  of  jus  posUiminii,  that  he 
is  enabled  to  maintain  the  action  against  the  tort-Jeasor  himself.  The 
disseisor,  while  in  possession,  is  seized  of  an  estate  in  fee — an  estate 
recognized  by  law, — an  estate  sufficient  to  satisfy  the  covenants  in  his 
deecl,  of  lawful  seisin  and  of  good  right  to  convey.  (See  ante  Pincombe 
V.  Rudge  in  noHs.)  His  alienee,  therefore,  comes  into  possession  by 
legal  title  which,  though  not  indefeasible,  is  so  far  valid  as  to  protect 
him  from  being  a  trespasser  by  his  entry.  He  enters  under  the  authority 
of  a  person  having  title  and  in  actual  possession.  He  does  not  tlierefore 
violate  Uie  posession  of  any  one^ — in  other  words,  he  does  not  commit  a 
trespass  against  any  one. 

Can  the  alienee,  tmn,  be  made  a  trespasser  ab  initio  by  a  fiction  of  law 
without  any  unlawful  act  of  his  own,  by  the  subsequent  entry  of  the 
disseisee  ?  The  general  rule  of  law  is  that  a  trespass  must  be  an  injury 
at  the  time  when  the  act  is  done ;  and  that  an  injury  which  has  been 
derived  from  an  act  which  was,  in  the  first  instance,  lawful,  cannot  be  a 
trespass.  The  exception  to  the  rule  is,  that  wherever  a  person,  who  at 
first  acted  with  propriety  under  an  authority  or  license  given  by  law^ 
aflerwards  abuses  that  authority  or  license,  he  becomes  a  trespasser 
ab  initio.  This  exception  does  not  apply  to  the  alienee  of  the  disseisor, 
who  enters  and  retains  his  possession  by  title.  His  case,  therefore, 
comes  within  the  general  rule,  and  it  would  seem  therefore,  that  upon 
legal  principles,  he  is  not  liable  in  trespass  to  the  disseisee,  either  before 
or  after  his  reentry. 

It  may  be  said  liiat  this  doctrine  does  not  apply  to  a  second  disseisor, 
because  his  original  entry  is  tortious ;  that  he  enters  without  title  or 
color  of  ri^ht,  and  is  therefore  liable  in  trespass  as  a  tort-feasor,  to  the 
first  disseisee.  But  this  reasoning  is  by  no  means  satisfactory.  As 
trespass  is  the  appropriate  remedy  for  an  injury  to  the  possession  only, 
the  action  must  be  brought  by  him  whose  possession  is  disturbed,  thai 
is,  by  the  first  disseisor.  The  first  disseisor,  by  his  disseisin  of  the 
owner,  becomes  seised  of  an  estate  of  inheritance,  which,  though  de- 
feasible by  tlie  disseisee,  is  a  good  and  valid  estate  as  to  all  who  are 
strangers  to  the  title.  The  trespass,  therefore,  which  the  second  disseise 
or  commits  by  entering  upon  the  possession  of  the  first  disseisor,  is  a 
trespass  against  the  latter,  and  not  against  the  original  disseisee.  Ac- 
cordingly it  is  well  settled  that  the  first  disseisor  may  maintain  this 
action  against  his  disseisor;  and  if  tiie  original  disseisee  maj  also 
maintain  the  action,  then  the  trespasser  will  be  doubly  punished  for  the 
same  trespass.    Plowd.  546,  Paramour  v.  Yardley. 

In  the  case  of  Emerson  v.  Thompson,  2  Pick.  473,  it  was  held  by  a 
majority  of  the  court  Uiat  the  disseisee,  after  his  reentry,  might  maintain 
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[98  c]  vn  action  of  trespass  for  mesne  profits  against  the  heir  of  the  disseisor, 
though  he  came  in  by  title.  The  doctnne  upon  this  question  is  there 
pretty  fully  discussed  by  Wilde  J.  on  one  side,  and  by  Putnam  J.  on  the 
other.  A  distinction  may,  however,  be  made  between  the  heir  of  the 
disseisor  and  a  purchaser.  Though  both  enter  by  apparent  title,  yet 
the  heir  may  be  considered  as  representing  the  ancestor  in  questions 
relating  to  the  realty,  and  may,  therefore,  be  held  liable  in  cases  where 
tLpurchcuer  would  not 


TlOl] 
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Dei  , 

Waller.  If  there  be  a  trarerse  of  a  point  apt  and  material  to  the  adrerae  park's  title,  he 

cannot  waire  it  and  tender  another  traverse. 
If  the  plaintiff  allege  a  seisin  in  fee  in  B.  who  granted,  &c.  and  the  defendant 
show  a  seisin  per  outer  vie  in  B.  and  traverse  the  seisin  in  fee ;  the  plaintiff  can- 
not waire  this  traverse,  and  traverse  the  seitin  per  outer  vie. 

Quareimpedit       George  Digby  briiiffs  B.  quave  tmpedit  afi^ainst  Martha 

•declared  upon  o  a  ^  o 

seisin  and  pre-  Fitzharbert,  and  declares  that  Thomas  Fitzharbert,  esquire, 
avoided,  and     was  seised  of  the  manor  of  Narbury  with  the  advowson  in 
iraveraed"     ^  fee,  and  presented  one  Brown  ;  and  then  granted  the  next 
Moor  f.  869.      avoidance  unto  the  plaintiff,  and  now  Brown  is  dead,  &c. 
Martha  says,  that  Thomas  Fitzharbert,  killght,  was  long  be- 
fore, &c.  seised  of  the  manor,  <&c.  in  fee,  and  presented  one 
Murrain,  and  afterwards  enfeoffed  one  Richard  Fitzhar- 
bert in  fee  simple,  who  conveyed  the  said  manor  unto  the 
said  Tho.  Fitzharbert  for  the  life  of  one  Bamford,  the  re- 
mainder to  one  Anthony  Fitzharbert  in   fee  ;    and  then 
Murrain  died,  and  Thomas  Fitzharbert  presented  Brown, 
and  then  granted  the  next  avoidance   unto  the  plaintiff, 
and   then  Bamford   died  ;   and  then   Anthony  Fitzharbert 
entered,  and  made  his  will,  and  gave  the  manor,  <&c.  unto 
Martha  for  her  life,  and  died,  and  then  Brown  died ;  and 
then  she  presented  the  clerk ;  and  traversed  without  that, 
that  the  said  Thomas  Fitzharbert,  at  the  time  of  the  grant 
made  to  the  said  George  Digby,  was  seised  of  the  manor 
in  fee,  <&c.  prout,  <&c.     The   plaintiff  replies  and  main- 
tains his  declaration,  and  traversed  without  that,  that  the 
said  Thomas  Fitzharbert,  at  the  time  of  the  grant  made  by 
him  unto  the  plaintiff,  was  seised  of  the  said  manor  for 
the  term  of  the  life  of  Bamford,  proti^  the  defendant  al- 
leged 'y  and  thereupon  it  is  demurred  in  law. 


1. 
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The  Case  in  the  argument  I  divided  into  four  questions.     [101  a] 

The  first  question,  whether  the  defendant's  plea  had 
been  good  without  traverse  of  the  seisin  in  fee  ? 

Another  question,  whether  the  defendant  have  not  elec-  ^- 

tion  either  to  traverse  or  not,  but  to  leave  it  as  a  confes- 
sion and  avoidance,  and  then  the  traverse  hath  come  apt- 
ly, as  it  is  on  the  other  side. 

A  third,  whether  the  now  defendant,  having  taken  a  tra-  s^ 

verse,  hath  not  so  locked  up  the  plaintiff,  as  he  hath  no 
choice  but  to  join  upon  that  to  avoid  infinity. 

Lastly,  whether  if  the  plaintiff  hath  power  to  resort  to       [102] 
traverse  the  defendant's  inducement  to  his  traverse,  yet  he  ^' 

hath  taken  that  traverse  right,  or  ought  to  have  given  it 
more  scope  by  a  moc^o  et  forma. 

To  the  first,  26  H.  8.  4.,  by  the  opinion  of  Fitzharbert,  Tothefint 
is,  that  upon  such  account  of  seisin  in  fee,  &c.  in  a  qtuire 
imped,  against  Prior,  the  defendant  pleaded  a  grant  to  th^ 
plaintiff  of  a  prochein  avoidance ;  the  defendant  needs 
not  traverse  the  leisin  in  fee,  because  it  was  a  confession 
and  avoidance,  quod  niMua  negavit ;  which  is  less*  than  a 
conces9um  only ;  qui  tacety  consetUire  videtur. 

It  is  true  also  that  Brook  makes  a  mirum  of  it  in  the  Vaagh.  66. 

accord. 

the  abridgment  of  it;  and  2  E.  4.  11.  is  to  the  same  pur- 
pose, thus; 

In  an  assise,  if  the  defendant  plead  that  /.  5.  was  seised 
in  fee  and  enfeoffed  him,  the  plaintiff  may  say  that  him- 
self was  seised  in  fee  and  granted  unto  /.  S.  for,  his  life, 
who  enfeoffed  /.  D.  upon  whom  he  entered,  without  a  tra- 
verse, as  being  confessed  and  avoided. 

And  therefore  I  incline  to  hold  the  opinion  of  Fitzhar- 
bert, 26  H.  8.  4.  for  law,  because  at  the  presentment  exe- 
cuted without  more  both  makes  a  fee,  and  proves  a  fee,  and 
therefore  if  the  defendant  shows  that  the  presentment  was 
such  as  neither  made  nor  proved  fee,  it  is  a  confession 
and  avoidance  sufficient. 

For  a  presentment  is  indifferent,  and  works  as  the  root 
is  from  whence  it  grows.     As  for  example,  here  as  the  '^ 

plaintiff  lays  it,  it  is  the  fruit  of  an  estate  in  fee,  and  so 
settles  and  proves  a  fee  simple  in  the  plaintiff,  or  in  Thomas 
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[102a]  I*itzharbert  that  granted  the  next  avoidance  to  him; 
^•^^s^^^^  but  as  the  defendant  makes  the  case  now,  the  same  pre- 
sentment neither  gave  nor  proved  fee  simple  in  Thomas 
Fitzharbert,  but  was  under  his  title  for  the  life  of  Bam- 
ford,  and  after  made  for  the  right  of  the  defendant,  ac- 
cording to  her  estate. 

15  H.  8.  ff.  dua.  Imp.  77.  the  plaintiff  in  qvuire  imp. 
declared,  that  his  ancestor  was  seised  in  fee  of  the  manor, 
to  which,  (&.C.  and  presented,  and  then  he  brought  the 
manor  to  himself. 

The  defendant  said,  that  long  after  that,  he  was  seised 
of  the  advowson  in  fee,  and  presented,  and  now  presented 
again ;  and  holden  good  clearly,  without  traversing  the 
appendency ;  for  this  latter  presentment  had  confessed  and 
avoided  the  appendency. 

And  now  upon  this  I  hold,  that  if  the  defendant  had 
not  joined  the  traverse  to  his  plea,  that  his  plea  had  been 
good,  and  the  plaintiff  might  properly  have  made  the 
traverse  that  he  makes ;  for  then  the  traverse  had  fallen 
properly  to  his  turn  upon  an  affirmative  plea  of  the  de- 
fendant, his  traverse  not  being  prevented  by  the  defend- 
ant's traverse. 
Id  point.  But  now  to  the  second  point.     As  I   incline  that  the 

plea  of  the  defendant  might  have  stood  without  a  traverse, 
so  I  am  clear  of  opinion,  that  the  traverse  added  by  the 
defendant  is  better  and  more  sure  than  the  other  part  of 
the  plea  without  the  traverse  would  have  been.  And 
note,  that  M.  26  H.  8.  doth  not  say  in  that  case  that  he 
might  not  traverse,  but  ne  hesoigney  he  need  not. 

Now  for  this  know,  that  though  it  be  true  that  a  pre- 
sentation may  make  a  fee  without  more,  that  you  never 
have  a  declaration  in  a  quare  imped,  that  the  plaintiff  did 
present  the  last  incumbent  without  more  ;  but  you  declare, 
that  the  plaintiff  was  seised  in  fee  and  presented,  or  else 
lay  the  fee  simple  in  some  other,  and  then  bring  down  the 
advowson  to  the  plaintiff,  either  in  fee  or  some  other  es- 
>t.  tate ;  and  so  are  both  26  H.  8.  4.  and   15  H.  6.  f.  Quare 

Vaugh.  11,69.    Imp,  71.  before  recited.     The   reason   thereof  is,   that  a 
presentment  alone  in  the  plaintiff  is  militant  and  indiffer- 
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en  t,  and  maybe  in  such  a  title,  at  may  prove  that  this  [102  b] 
new  avoidance  is  the  defendant's ;  and  therefore  you  must  ^^n/^^/ 
lay  the  cdse  so  as  by  the  title  you  make  the  presentation 
past,  joined  to  the  title,  prove  that  this  presentation 
is  yours  too.  Why  then  observe,  there  are  in  this  declara- 
tion two  points  material,  Mcil.  a  seisin  in  fee,  and  a  pre- 
sentation. To  the  presentation  the  defendant  hath  given 
answer,  but  argomentallj,  by  two  affirmatives,  one  against 
another,  and  therefore  the  traverse  to  that  is  good,  and 
without  it,  it  is  but  responsum  dimidiatufn;  and  yet  it  is 
troe^  that  as  well  as  presentation,  as  the  issue  in  fee,  is  to 
be  answered  for  the  cause  aforesaid. 

The  case  that  moved  me  a  little  to  doubt  was  this,  that       [103] 
L  S.  be  seised  of  an  advowson  in  fee,  and  /.  D.  usurps 
upon  him,  now  he  hath  gained  the  fee,  and  therefore 
when  the  avowson  next  avoids  airain,  the  presentation  is  lo  H.  7.  n. 

1  And  270 

his.     Now  if  /.  D.  declared  in  his  quare  imped,  upon  a  278.   Vaugh. 
seisin  in  fee  at  the  time  of  fornwr  avoidance  which  he  ution^giTi^nl?'^' 
usurped,  that  is  false ;  and  so  the  defendant  /.  S.  may,  ^g\®^^® '" 
by  such  an  inducement  as  is  here,  traverse  his  seisin  in 
fee  and  trice  him,  and  yet  he  hath  the  right. 

To  this  I  answer,  that  in  that  special  case,  he  must 
declare  according  to  his  case,  and  to  the  truth,  and  not 
in  the  common  form ;  that  is,  he  shall  declare  that  /.  S. 
was  seised  in  fee,  that  the  church  voided  and  he  presented,  n.  b.  36.  a. 
and  now  it  is  void  again.  As  Fitz.  N.  B.  33.  if  one 
recover  an  advowson  in  a  writ  of  right,  he  shall  lay  the 
last  presentation  in  the  person  against  whom  he  recovered. 
So  when  a  patron  sues  a  qtMtre  imped,  upon  an  appropri- 
ation dissolved.  No^  the  cases  put  by  my  brother  War- 
berton  out  of  3  H.  4.  and  14  H.  6.  16.  they  are  clear ;  for 
there  the  whole  plea  was  confessed  and  avoided,  and  then  YcW.  157, 2ti. 
he  cannot  add  a  traversey  lirhichf  makes  the  difference, 
for  here  the  confession  and  avoidance  was  but  to  part. 

Now  the  cases  of  late  resolutions  are  clearly  for  me,  oy  sao.  b. 
seU.  14  Eliz.  Dyer  312,  and  288.  and  21  Eliz.  365.  Leak's 
case,   iMcb  is   much   stronger;    where   a  man   having 
pleaded  himself  seised  in  fee  of  a  close  adjoiniilg,  upon 
the  point  of  a  trespass,  for  default  of  sense  the  other  was 

30 
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[103  a]     allowed  to  traverse  the  seisin  in  fee,  and  yet  any  less 
^■^"^^^^     estate  would  have  served  him  for  a  license  to  put  his 
beasts  into  the  close  adjoining ;  but  because  he  took  upon 
him  to  plead  hit  own  estate  especially,  he  gives  advantage 
80  Ant.  ^^  ^^^  adversary.     And  the  case  we  judged  lately  between 

Newman  and  Moore  rap.,  which  also  had  been  formerly 
adjudged  in  that  very  point,  proves  that  traverse  may 
well  be  allowed,  where  the  plea  jras  before  confessed  and 
avoided :  much  more  here  where  the  point  traversed  was 

Third  point      °^  ^^^^  touchod  or  Confessed. 

^r.  &.  Pitt,  Now  to  the  third  point,  I  hold  it  clear,  for  these  rules 
must  stand  undoubted,  actori  incumbit  probation  et  mdior 
ei  tutior  eat  conditio  poaaidentis;  for  when  you  will  recov- 
er any  thing  from  me,  it  is  not  enough  for  you  to  destroy 
my  title,  but  must  prove  yours  better  than  mine. 

Why  then  take  the  case  of  27  H.  8.  2.  which  is,  that  if 
one  plead  a  false  plea,  and  his  adversary  traverse  that 
with  an  inducement,  which  also  is  false,  yet  he  shall  have 
advantage  of  his  traverse.  The  case  is  there  which  is 
also  in  15  H.  7.  2. ;  in  trespass,  the  defendant  pleads,  that 
the  plaintiff  leased  /.  S.  and  brings  that  term  to  himself 
by  assignment.  The  plaintiff  cannot  traverse  the  assign- 
ment, and  if  he  do,  after  it  pass  to  him,  he  shall  not  have 
judgment ;  but  yet  in  that  case,  if  the  plaintiff  convey  him- 
self to  his  own  lease  by  surrender,  now  he  shall  traverse 
the  mean  assignment,  and  have  advantage  of  it,  being  the 
first  falsity.  Now  shall  the  defendant  in  that  case  come 
again,  to  have  that  traverse,  and  traverse  surrender  ?  I 
hold  clearly  no,  for  that  were  infinite ;  and  so  I  hold  in 

Ant.  80.  the  cases  cited  before,  acil.  14  Eliz.  and  21  Eliz.  and 

aupra,  in  this  book,  Newman  and  Moore's  case,  that  there 

That  that         could  not  be  traverse  upon  traverse. 

r^na'not  7  £.  4.  26.  Ass.     The  defendant  pleaded   that  /.  S. 

fSit?7°^cUi  ^'ecovered  the  land  against  the  plaintiff,  whose  estate  the 

pleading.  defendant  hath  by  Rogers ;  the  plaintiff  may  say  that  /.  S. 

enfeoffed  him  after  recovery,  abaque  hoc,  that  the  defend- 
ant hnth  his  estate ;  now  the  defendant  cannot  traverse 
the  feoffment  to  the  plaintiff. 
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Yet  note  in  the  case  27  H.  8.  2.  if  the  defendant  had     [103  ft] 
pleaded  not  guilty,  the  issue  should  have  been  found  for    ^-^-v^^^ 
him.     Therefore  let  a  man  take  heed  in  pleading,  for  if 
he  leave  the  general  issue,  or  plead  falsely  or  unadvisedly,  ,"  / 

the  other  party  shall  be  allowed  his  fit  replies  or  defences 
to  the  plea  and  case,  as  it  appears,  without  respect  to 
that  that  might  have  been  pleaded  better. 

And  note  that  there  are  general  issues  that  need  no  Vaugh.68. 
inducement,  as  not  guilty,  nihil  deheiy  ne  diaturha  pas, 
which  is  the  ordinary  plea  in  these  cases.     But  if  a  man 
will  leave  the  general  issue  and  controvert  the  title,  he 
must  enable  himself,  by  some  title  of  his  own,  to  do  it;  but 
yet  that  is  not  the  principal  part  of  his  plea,  but  a  formal  {^5°°*"*^^  ® 
inducement  only,  and  therefore  there  is  no  sense  if  you 
will  quarrel  my  possession,  and  I  avoid  the  title  effectually,      t  ^^^  ^ 
(and  so  for  my  sake  must  and  do  induce  that  with  a  title 
of  mine  own,)  that  you  shall  fix  upon  my  title,  or  forsake 
your  own ;  for  you  must  recover  by  your  own  strength,  and 
not  by  my  weakness. 

So  I  say,  regularly,  that  whensoever  a  traverse  is  taken  vfugh.^^ci. 
apt  and  material  to  the  plaintiff's  title,  the  plaintiff  is  huS*?;^*' 
bound  to  it,  and  cannot  for  the  same  thing  leave  it,  and  ^  Freem.  7. 
force  the  defendant  to  accept  another  traverse  tendered  by 
him ;  and  there  is  no  case  in  the  law  against  this  rule  as 
Hay  it.  (1) 

(1)  Vidt  ace.  Com.  Dib.  Pleader.  G.  17.  1  Chitty  597.  But  see  ante 
80,  Newman  v.  Moore.  But  where  a  traverse  is  tendered,  which  is  not 
calculated  to  try  the  right  in  question,  the  other  party  need  not  take 
issue  upon  it,  since  it  would  be  a  nugatory  issue.  4  T.  R.  4*^,  Mayor 
&c.  of  Oxford  V.  Richardson.  2  H.  Bla.  182.  S.  C.  1  H.  Bla.  a7U,  Thrale 
and  al.  v.  The  Bishop  of  London  and  al.  See  also  1  Saund.  22,  Bcnnet  v. 
Filkins  and  n.  (2.)  Richardson  v.  Mayor  &c.  of  Oxford.  1  Ansthrutlier  231. 

In  some  cases  there  may  be  a  traverse  after  a  fbtmer  apt  and  perti- 
nent traverse.  Thus  where,  in  a  transitory  action,  there  is  a  special 
local  justification  pleaded,  with  a  traverse  of  Uie  place  laid  in  the  declara- 
tion, the  plaintiff  has  his  election  either  to  join  issue  on  the  traverse,  or 
traverse  the  special  justification.  Cro.  Car.  104,  Chickesley  v.  Thomp- 
son. 1  Saund.  22  n.  (2.)  Arch.  Civil  Pleading  262.  1  Chitty  507.  Com. 
D^.  Pleader.  G.  18. 

When  one  party  confesses  and  avoids  the  material  facts  alleged  by 
the  other  party,  he  may  not  add  a  traverse,  because  he  thereby  prevents 
the  other  party  from  denying  the  facts  pleaded  in  avoidance  of  his  title 
or  defence.    13  Mass.  520,  Oystead  v.  Shed.    1  Saund.  22  n.  (2.) 

A  defect  in  a  traverse  can  be  taken  advantage  of  only  by  special 
demurrer,  and  is  aided  by  general  demurrer,  or  oy  pleading  over.  1 
ChiUy  596. 
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[104  a]         The  cases  20  E.  4.  2.  12  E.  4.  6.  2  R.  3.  9.  are  agreed, 
^^^^^•^^"^^     and  the  law  and  reason  is  clear  so ;  if  a  man  bring  an 
Saind-m*"  ^'  action  of  trespass,  for  breaking  his  close  on  a  cerUin  day, 
if  the  defendant  plead  a  release  of  actions,  he  shall  tra- 
verse all  trespasses  a^er  ;  if  a  feoflinent,  he  shall  traverse 
all  trespasses  before  ;  if  a  license  for  once,  all  before  and 
after.     Now  hath  the   plaintiff  choice  to  leave  the  tra- 
verse, and  traverse  the  point   of  justification,  scU.   the 
release,  feoffment  or  license,  or  he  may  allege  a  trespass 
before  or  after,  and  so  join  upon  the  traverse  offered ; 
this  is  indeed  a  traverse  after  a  traverse,  but  it  is  not  a 
traverse  upon  a  traverse,  to  the  self  same  point,  as  I  gave 
my  rule,  and  as  the  case  is  here,  to  one  same  presentation. 
1  Inst.  283.  a.     For  now  notc,  when  a  man  brings  an  action  of  trespass 
1  Cro.  514*.        ^^f  breaking  of  his  close  one  day,  he  may  maintain  his 
in'si^l'rvo'  *^^t*^^  by  any  one  of  an  hundred   trespasses  before  his 
^•isyd.308.  action   brought,   which    is   the  cause,    that,    though    the 
defendants  justify  for  all  that  day,  yet  he  must  traverse 
before  or  after,  so  now  the  trespass  justified  is  one,  and 
that  traversed  is  another.     Now  if  the  plaintiff  traverse 
the  point  of  justification,  that  is  to  one  trespass,  and  is 
no  traverse  upon  a  traverse.     If  he  do  assign  a  trespass 
within  the  time  of  the  traverse,  to  join  upon  the  traverse, 
tendered  according  to  my  rule,  it  varies  not  in  that  point, 
from  the  first  traverse  ;  see  how  clear  this  is. 
Note  it  was  ^^^  othcr  case  objected  is  Long.  5  E.  4.  100.  as  is  well 

hoiden  38  Eii2.  coUccted  in  thc  end  of  the  case  by  Danby.  A  man 
in  Paramour  briugs  au  action  of  wastc  for  selling  of  trees,  and  lays 
^c,  which*      that  the  lessee  felled  and  sold  them  ;  the  defendant  con- 

liifm  101*7"  ^®^^®®  ^^^^  ^^  *^^'®^  ^**®™'  ^^^  ^^^^  ^^^^  ^^  bestowed 
maj  bc'uponl  ^^^^  ^°  repairing  the  house,  absque  hoc,  that  he  sold  them. 
trayerBc  when    The  plaintiff  may  reply  that  he  let  them  rot,  or  any  like 

falsity  18  used  *  » 

to  oust  thc  par-  casc  of  wastc,  absquc  hoc,  that  he  employed  them  to  repa- 
m  which  the  ^  ratious ;  and  this  indeed  is  directly  to  the  same  thing,  and 
Vw^rGa!**™"  traverse  upon  traverse.  But  this  I  affirm  clearly  by  an- 
other caution  of  my  rule,  that  this  first  traverse  was  not 
material,  nor  to  a  point  material  for  the  plaintiff  might ; 
have  declared  of  the  selling  only,  and  the  other  point  was 
mere  surplusage.     And  therefore,  thoqgli  perhaps  if  the 
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plaiatiff  had  joined  upon  it,  and  it  had  been  found  for     [104  b] 
hijn,  he  should  have  bad  judgment,  yet  clearly  he  was     ^-^^^^"^^ 
not  bound  to  the  plea,  as  not  final  to  the  action;  and 
therefore  clearly  in  that  ca^e,  the  plaintiflT  might  have 
demurred  upon  the  defendant's  plea,  as  resting  upon  a 
thing  not  maUsrial,  in  all  which  respects  it  differs  clearly 
from  the   principal   case  we  lately  judged,  between  Sir 
John  Sherley  and,  his  wife  defendants  against  Barbara 
Wood  sup,  in  this  book.     When  the  tenant  pleaded  a  Ante.Ti. 
jointure  made  to  the  defendant,  and  acceptance  of  it  after 
the  husband's  death,  the  demandant  may  plead  a  refusal, 
after  the  death  of  the  husband,  without  traversing  the 
acceptance  ;  for  it  was  not  material  of  her  part  to  plead, 
but  that  must  rise  of  the  part  of  the  refuser. 

Then  there  remains  ho  case  objected,  nor  to  be  objected, 
to  withstand  me,  but  Sapcot's  case,  cited  2  R.  3.  F.  Issue 
128.  and  the  same  22  H.  7.  Co.  Sports  97.  which  is 
indeed  the  very  same  with  the  principal  in  2  R.  3. ;  it  is 
but  Townsend  for  the  second  traverse,  and  Cottesmore 
against  it. 

In  22  H.  7.  it  is  reported  that,  after  debate,  issue  was 
taken  upon  the  second  traverse.  This  is  all  the  authority, 
(which  I  vp^lue  not ;)  for  no  doubt  but  that  issue  may  be 
taken  upon  it ;  but  the  question  is,  whether  it  can  be 
enforced,  the  party  standing  and  demurring  upon  it,  as  it 
is  here. 

Against  this  I  oppose  the  case  judged  Pasche  37  Eliz. 
Rot.  2278.  Woodroffe  brought  a  quare  imped,  against 
John  Cotford,  for  the  vicarage  of  Stepney  in  Midd.,  and 
l^^d  that  one  Richard  Leighton,  parson  there,  whereunto  ^  -■ 
the  vicarage  belonged,  did  lease  the  parsonage  to  Thomas 
I^rd  CroHiwel,  Gregory  and  Richard  Cromwel,  for  eighty 
years,  and  that  Thomas  apd  Gregory  died,  and  that  Rich- 
ard 3urvived,  and  gave  the  lease  to  his  executor  for  ten 
years,  and  the  remainder  to  Francis  droniwel ;  that  the 
executor  agreed  unto  the  devise  to  Francis,  and  after  ten 
years  he  entered,  and  brings  down  that  Interest  unto  the 
plaintiff,  who  presented  one  Anthony  Anderton,  iand  now 
upon  this  ftyoidance  he  presents  a^ainithe  term  8n4uring. 
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[105  a]  The  defendant  Cotford  saith  that  Gregory  Cromwel 
^■^•^''^^  survived,  and  granted  to  the  plaintiff  the  first  and  next 
avoidance,  and  then  granted  his  term  to  the  defendants, 
and  then  the  church  became  void  again,  and  so  the  de- 
fendant presented,  and  traverseth  absque  hoc  quod  prod. 
Richardus  supervixii  Thomam  et  Chregorium  Cromwel^ 
prout^  &c. 

The  plaintiff  maintaineth  his  declaration  in  omnibus 
absque  hoc  quod  prad.  Cfregorius  did  grant  to  the  plaintiff 
the  first  avoidance,  proui,  and  then  demurred  ;  and  after 
two  or  three  terms'  advice,  it  was  adjudged  that  the  repli- 
cation was  insufficient  in  law,  and  so  adjudged  nihil  capiat 
per  billam;  which  in  effect  is  all  one  with  the  principal 
case  ;  for  the  presentment  for  the  plaintiff  was  avoided  as 
here,  and  yet  they  traverse  the  general  title  of  the  plaintiff, 
and  that  was  the  root  of  that  presentment,  which  the 
plaintiff  was  not  permitted  to  forsake,  and  to  offer  a  second 
traverse  to  that  that  did  avoid  his  presentment,  as  the 
plaintiff  would  here  in  the  principal  case ;  so  this  is  a  fiill 
judgment  in  the  very  point. 

4Ui  point.  Now  to  the  last  point,  if  the  plaintiff  should  be  admitted 

2  Cro.  101  ^^  ^  second  traverse,  yet  he  should  not  have  taken  it  so 
strictly  and  precisely  to  the  estate  for  the  life  of  Bunford, 
because  if  the  estate  had  been  for  the  life  of  any  other, 
who  had  been  dead,  or  had  been  any  otherwise  insuffi- 
cient, so  that  it  could  not  contain  the  plaintiff's  title  to 
his  avoidance,  it  had  been  all  one,  and  therefore  the  tra- 
verse should  have  been  absque  hoc  that  Thomas  Fitzhar- 

Yei.  i«.  bert  was  seised  tempore  concessionis  modo  et  forma  prouty 

&c. ;  for  that  would  have  allowed  the  defendant  to  make 
proof  of  any  other  seisin,  that  might  have  disabled  the 
grant  as  well  as  the  life  of  Bunford  ;  like  unto  the  case  of 
consimili  casu.  Where  the  demandant  counts  of  an  alien- 
ation in  fee,  yet  the  defendant  shall  make  his  traverse  to 
the  alienation  modo  et  forma,  and  then  the  demandant 
shall  maintain  the  issue  by  an  alienation  in  fee  or  in  tail, 

Yei.  195.  Dy.    or  for  life,  for  they  are  all  alike  material.     To  this  there 

ly.  ■    ^ '     can  be  no  other  answer  given,  but  that  the  defendant's 

plea  upon  that  particular  estate  gives  the  plaintiff  his 
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traverse  accordidgty  j  which  I  retort  upon  the  plaintiflf,     [105  6] 
that  since  he  hath  laid  the  seisin  in  fee,  he  hath  given  the 
defendant  just  advantage  to  traverse  it. 

This  was  my  opinion  and  argument  upon  this  case ;  and 
my  brother  Winch,  arguing  before,  had  holdcn  that  the 
first  traverse  was  well  taken,  and  the  second  not  well,  so 
he  and  I  agreed.  But  my  brother  Nichols  and  Warberton 
had  argued  to  the  contrary.     And  so  it  rests. 


LaMPLEIGH  vs.  BrATHWAIT.  jjtmmpiif. 

LondoB/ 
SerricM  pezformed  by  the  plaintiff  at  tht  defendant s  request,  are  a  good  considera- 
tion for  a  subsequent  promise  to  pay  ;  secus  if  performed  without  requests 

Anthony  Lampleigh    brought   an    assumpsit   against  4"""^.^  ""^ 
Thomas  Brathwait  and  declared,  that  whereas  the  defend-  tion  genenuij. 
ant  had  feloniously  slain  one  Patrick  Mahume,  the  defen-  nKM^.B^wn]. 
ant,  after  the  said  felony  done,  instantly  required  the  plain-  p'.  js.  ***  * 
tiff  to  labor  and  do  his  endeavour  to  obtain  his  pardon 
from  the  king.     Whereupon  the  plaintiff,  upon  the  same 
request,  did,  by  all  the  means  he  could  and  many  days' 
labor,  do  his  endeavour  to  obtain  the  king's  pardon  for  the 
said  felony,  viz.  in   riding   and  journeying   at  his  own 
charges  from  London  to  Roiston,  when  the  king  was  there^ 
and  to  London  back,  and  so  to  and  from  New  Market,  to 
obtain  pardon  for  the  defendant  for  the  said  felony.     Af- 
terwards, scil.  ^c.  in  consideration  of  the  premises,  the       [I^^] 
said  defendant  did  promise  the  said  plaintiff  to  give  him 
one  hundred  pounds,  and  that  he  had  not,  &c. ;  to  his  dam- 
age one  hundred  and  twenty  pounds. 

To  this  the  defendant  pleaded  non  assumpsit ;  and  found 
for  the  plaintiff  damage  one  hundred  pounds.  It  was  said 
in  arrest  of  judgment,  that  the  consideration  was  passed. 

But  the  chief  objection  was,  that  it  doth  not  appear 
that  he  did  any  thing  towards  the  obtaining  of  the  pardon, 
but  riding  up  and  down,  and  nothing  done  when  he 
came  there.  And  of  this  opinion  was  my  brother  War- 
berton ;  but  myself  and  the  other  two  judges  were  of  opin^ 
ion  for  the  plaintiff,  and  so  he  had  judgment. 
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[106  a]         First,  it  was  agreed,  that  a  mere  valantiiry  coartesj  will 
'^"^'^y^^     not  ha\re  a  consideration  to  uphold  an  assurmsii.    But  if 

Cr.  Car.  408,       ,  ,  .  .  /.    • 

409.  Ow.  144.  that  courtesy  were  fnoTed  by  a  suit  or  request  of  the  pttrty 
£91/232/715.'*  that  gives  the  asiumpsit^  it  will  bind ;  for  the  promise, 
8£.^Syd.  ^,^'  though  it  follows,  yet  it  is  not  naked,  but  coifples  itself 
86^'y^y  4?^  ^^^^  ^^^  ^'^  before,  ahd  the  merits  of  the  patty  procured 
1  Cro.4(».  '    by  that  suit,  which  is  the  difference^  Fascb.  10  Eliz.  Dyer 

3  Cro.  42,  4tt,  ^ 

716,741.  Ac    272,  Hunt  and  Bates.     See  Oneley's  cast,  19  Elie.  Dyer 

cord, one  Ho>     ^__ 
bart,Oweii,144.  oOO. 

eo^*7o§pre-.  Then  to  the  main  point,  it  is  first  clear,  that  in  this  case, 
r^l^^s'cr  "P^^  ^^^  issue  non  assumpsit^  all  these  points  were  to  be 
i*Ro*ii^       proved  by  the  plaintiff. 

Jones,  365.  1.  That  the  defendant  bad  committed  the  felony,  jprouf, 

&c. 

2.  Then  that  be  requested  the  plaintiff's  endeavour, 
praut^  &c. 

3.  That  thereupon  the  defendant  made  his  proof/jproul, 

dLC. 

4.  That  thereupon  the  defendant  made   his  promise, 
praut^  &c. 

For  wheresoever  I  build  my  promise  upon  a  thing  done 
at  my  request,  the  exeeution  of  the  act  must  pursue  the 
request,  for  it  is  like  a  case  of  commission  for  this  pur- 
pose. 
Difference  So  then  the  issue  found,  nt  9upra^  is  a  proof  that  be  did 

past^anJ^to^"^  his  endeavouT,  according  to  the  request,  for  else  the  issue 
coMidenition.    could  not  havc  been  found  ;  for  that  is  the  difference  be* 
«r/.'  i^Le.^2&K'  tween  a  promise  upon  a  consideration  executed  and  exe- 
340.  scr.234.  cutory,  that  in  the  executed  you  cannot  traverse  the  con- 
sideration by  itself,  because  it  is  passed  and  incorporated 
and  coupled  with  the  promise.     And  if  it  were  not  indeed 
then  acted,  it  is  nudum  pacium* 
Ant  24.  YeW.      But  if  it  be  oxccutory,  as  in  consideration  that  you 
7  Co.  10.  b.  '    shall  serve  me  a  year,  I  will  give  you  ten  pounds  ;  here 
4Co.^9l^.^'b.    7<Mi  cannot  bring  your  action  till  the  service  performed, 
m.^'  ^'  ^^^'  Bu^  i^  ^^  were  a  promise  on  either  side:  executory,  it  needs 
not  to  aver  performance,  for  it  is  the  counter  promise,  and 
not  the  pesformance,  that  makes  the  consideration ;  yet  it 
is  a  promise  be fatOy  though  not  binding^,  and  in  the  action, 
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you  shall  lay  the  promise  as  it  was,  and  make  special     [106  b] 
averment  of  the  service  done  after.  n-^*v-»w/ 

Now  if  the  aervica.UMra.ixat  Hono,  azul   yat  tKa  promise  ^0"^;^^'  ij 

made,  proui^  <&c.  the  defendant  must  not   traverse   the  ^-  p-  ^* 
promise,  but  he  must  traverse  the  performance  of  the  ser- 
vice, because  they  are  distinct  in  fact,  though  they  must 
concur  to  the  bearing  of  the  action. 

Then  also  note  here,  that  it  was  neither  required  nor 
promised  to  obtain  the  pardon,  but  to  do  his  endeavour  to 
obtain  it,  the  one  was  his  end,  and  the  other  his  ofRce. 

Now  then  he  hath  laid  expressly  in  general,  that  he  did  M0.595.2Keb. 
his  endeavour  to  obtain  it,  viz.  in  equUando,  &.C.  to  ob- 
tain.    Now  then,  clearly,  the  substance  of  this  pica  is 
general,  for  that  answers  directly  the  request,  the  special 
assigned  is  but  to  inform  the  court ;  and  therefore  clearly, 
if  upon  the  trial  he  could  have  proved   no  riding,  nor 
jourmying,  yet  any  other  effectual  endeavour  according 
to  the  request  would  have  served ;  and  therefore  if  the  Yel.  n. 
consideration  had   been  that  he  should  endeavour  in  the 
future,  so  that  he  must  have  laid  his  endeavour  expressly, 
and  had  done  it  as  he  doth  here,  and  the  defendant  had 
not  denied  the  promise,  but  the  endeavour,  he  must  have 
traversed  the  endeavour  in  the  general,  not  the  riding, 
&,c.  in  the  special ;  which  proves  clearly,  that  is  not  the 
substance,  and    that  the   other  endeavour   would    serve. 
This  makes  it  clear,  that  though  particulars  ought  to  be  3  Cr.  179. 
set  forth  to  the  court,  and   those  sufficient,  which  were 
not  done,  which  might  be  cause  of  demurrer ;  yet  being       [107] 
but  matter  of  form,  and   the  substance   in  the  general, 
which  is  here  in  the  issue  and   verdict,  it  were  cured  by 
the  verdict.     But  the  special  is  also  well  enough  ;  for  all 
is  laid  down  for  the  obtaining  of  the  pardon  which  is 
within  the  request ;  and  therefore  suppose  he  had  ridden 
to  that  purpose,  and  Braithwait  had  died,  or  himself,  be-  vei.  11. 
fore  he  could  do  any  thing  else,  or  that  another  had  ob- 
tained the  pardon  before,  or  the  like,  yet  the  promise  had 
holden. 

And  observe  that  case  22  E.  4.  40.  condition  of  an  ob-  l^^^i^'^c^^ 
ligation,  to  show  a  sufficient  discharge  of  an  annuity,  you  I9t.  Plow.  7.  b. 

31 
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[107a]      must  plead  the  certainty  of  the  discharge  to  the  court; 
the  reason  whereof,  given  by  Brion  and  Choke,  is,  that 

tho  pl^a  tkoro  ^oontatna  -Hro  part9,x>nea  trial  J3#ir  pdis^  SClh 

the  writing  of  the  discharge,  the  other  by  the  court,  sciL 
the  sufficiency  and  validity  of  it,  which  the  jury  could  not 
try ;  for  they  agree,  that  if  the  condition  had  been  to  build 
a  house  agreeable  to  the  state  of  the  obligee,  because  it 
was  a  case  all  proper  for  the  country  to  try,  it  might  have 
been  pleaded  generally,  and  then  it  was  a  demurrer,  not 
an  issue,  as  is  here.  (1) 

(1)  See  1  Saiind.  264,  xl  (1.)  and  cases  there  cited. 


Wilson  vs.  The  Bishop  of  Carlile.  ' 

A  cuitom  for  the  pariihionera  to  pay  their  tithes  truly,  without  the  viiir  of  the 
parson,  is  not  good. 


JUplevtn. 


Brown  vs.  Goldsmith. 


Surrey.  j^  exception  in  a  grant,  or  a  surrender,  of  what  is  inseparable  from  the  estate,  is 

void. 

^i^Sin'^^^Mo  Thomas  Brown,  plaintiff,  against  Thomas  Goldsmith,  de- 
870.  21  H.  8.  fendant,  in  a  replevin  for  taking  a  brass  kettle  at  Cobham 
in  Surrey,  21  Apr.  12  Jac.  The  defendant  avoweth,  as 
bailiff  to  the  dean  and  canons  of  Windsor,  that  one  Rob- 
rent  MTvice  ^^^  Parsons  held  the  place  of  the  dean  and  canons,  as  of 
the VtiSte^of  ^^^^^  manor  of  Hampton  court  in  the  said  county  of  Sur- 
21  H.  8.  upon    rey  and  Middlesex,  by  rent  and  suit  of  cout ;  that  Robert 

the  land  admits  , 

plaintiff  to  aU  Parsons  being  summoned  did  not  appear  at  a  court  holden 
in  the  said  manor,  that  for  suit  he  did  distrain,  and  make 
conusance,  as  in  land  holden  of  the  dean,  (&c.  The 
plaintiff  confesseth  the  seisin  of  the  dean  and  canons,  and 
the  tenure ;  but  further  saith,  that  the  seventh  day  of 
April,  An.  9  Eliz.  the  said  dean  and  canons  did  lease  by  in- 
denture the  said  manor  unto  one  George  Stidolphe  from  the 
Annunciation  then  past  for  the  term  of  fifltyone  years  then 
next  following ;  then  he  entered  ante  prad.  tempus  quOj 


pleas. 
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and  was,  and  is  yet  thereof  possessed,  the  reversion  to  the     [108  a] 
said  dean  and  canons  expectant.  v^-v^-w 

The  avowant  confesseth  the  lease  to  Stidolphc  ;  but  Cr.  Jac.  no. 
saith,  that  by  the  said  lease  all  leets,  lawdays,  and  courts 
there  to  be  held,  and  nil  manner  of  fines,  hcriots,  reliefs, 
escheats,  perquisites  and  profits  of  courts  were  excepted 
and  reserved,  and  that  Stidolphe  being  so  possessed  did, 
the  lOof  Octob.  11  Jac,  grant  all  his  estate  to  one  Butts; 
that  Butts,  the  2G  of  March  12  Jac,  by  his  deed  showed 
forth,  did  grant  all  leets,  lawdays,  courts,  &.c.  unto  the 
dean  and  canons ;  and  that  they  afterwards  held  the 
courts,  and  the  defiaiults  of  suits,  ut  supr. ;  and  that  Gold- 
smith did  distrain  for  the  suit. 

The  plaintiff  demurs  for  doubleness,  and  showeth  for  s  cr.  nc.  Dy. 
cause,  in  that  the  defendant  saith  the  courts  be  excepted,  ^'  ^' 
and  also  that  the  courts  be  surrendered. 

In  this  case  judgment  was  given  for  the  plaintiff. 

First,  it  was  agreed  by  us  all,  that  the  exception  (in  p^,^  170 
the  original  lease)  of  the  courts,  6lc,  was  utterly  void,  f^^ii^^^\ 
because  tlie  manor,  by  that  name,  was  granted,  which 
might  not  be  recalled ;  and  manor  it  could  not  be  with- 
out a  court,  only  in  the  king's  case  it  was  otherwise. 
And  by  the  same  reason  the  -surrender  of  the  courts  was 
void,  which  were  inseparable  from  the  manor,  adl.  the 
court  baron.  But  then  it  was  insisted  upon,  that  the  plea 
was  void,  and  not  pleadable  by  him,  being  a  mere  stran- 
ger ;  for  it  was  said,  that  this  was  a  suit  service  done  from 
Parsons,  the  very  tenant,  and  for  default  of  suit  of  Parsons 
he  did  distrain.  Now  the  plaintiff  conveyed  himself  no  1  i^t.  I61. 
interest  to  the  tenancy,  but  only  as  a  mere  stranger  did 
entitle  another  to  the  service,  which  by  the  books  he  can- 
not do,  but  plead  only  hars  de  son  fee.  To  this  it  was 
answered  and  resolved  by  the  court,  that  this  exception 
was  true  at  common  law,  all  avowries  for  service  were 
to  be  made  upon  the  person  of  the  tenant. 

And  it  is  true,  if  the  lord  will  hold  the  course  of  the 
common  law  in  avowing  so ;  for  his  choice  remains  unto 
him  still  to  avow  as  at  the  common  law ;  but  if  he  wiP 
leave  that  way,  and  take  the  benefit  of  the  statute  to 
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[108  b]  avow,  as  upon  land  liable  to  bis  distress,  (as  «here  he  hath 
^^^s^^^  done,)  and  so  handle  it  as  a  rent  charge,  then  the  stat.  is 
indifTerent  to  both,  that  the  other  may  defend  according 
to  the  same  rules,  by  the  same  reason ;  for  now  the  privity 
of  the  person  tenant  is  removed  on  both  sides,  and  the 
charge  of  the  land  is  only  in  question. 

Legem  /eras  quam  ipse  tukris,  yet  it  is  true,  there  is 
no  literal  provision  for  this  in  the  law  of  21  H.  8.  but  the 
mere  consequence  of  reason  changing,  changes  the  law. 

Now  where  the  avowing  was  only  upon  the  land,  as  in 
the  case  of  customary  profits,  as  a  fine  for  alienation  or  of 
[109]  a  rent  charge,  there  the  plaintiff  at  the  common  law  in 
such  cases  might  plead  any  discharge,  though  he  were  a 
mere  stranger,  and  had  nothing  in  the  land.  See  14  H. 
4.  8.  b.  and  14  H.  8.  6.  Halfpenies  cases  judged.  (1) 

(1)  If  an  exception  be  of  an  inseparable  incident  and  a  thing  which 
cannot  be  granted  by  itself  and  from  another,  as  if  land  be  granted, 
excepting  the  common  appendant  Uiereunto  belonging,  the  exception  is 
void.   Shcp.  Touch.  79. 


Chtacery  The  King  SloI.  vs.  Arundel  &  al. 

When  title  deeds  ar^  miepected  to  be  rappreMed  or  withholden  by  the  defendanta 
or  those  under  whom  they  claim,  chancery  will  decree  that  the  plaintiflf  ahaU 
hold  the  land  until  the  deeds  shall  be  produced. 

General  acts  of  parliament  are  enroU«d  in  chancery  ;  which  enrolment  is  the  origi- 
nal >«>cord  of  the  act  j  but  private  acts  are  not  enrolled,  and  of  such,  the  first  bill 
filed  and  Bo«led,  and  remaining  with  the  clerk,  is  the  original  record. 

The  journals  of  parli&inent  are  not  records,  and  cannot  weaken  or  control  a  statute, 
which  is  a  record  and  to  bo  tried  only  by  itself. 

Statutes  take  effect  from  the  beginning  of  the  parliament  or  session,  unless  it  be 
otherwise  ordained  in  the  act  itself. 

Depositions  taken  upon  an  inquiry  in  the  Court  of  the  Council  of  York,  not  allow- 
ed in  chancery. 

Mo.  853.  In  chancery  there  was  a  suit  commenced  by  me,  as  at- 

torney general,  in  the  behalf  of  the  king's  majesty,  and 
the  Lord  Hunsdon  as  the  king's  farmer  for  the  manor  of 
West  Harsley  and  Asalby  in  the  county  of  York,  against 
the  countess  dowager  of  Arundel,  and  the  Lord  William 
Howard  and  his  lady ;  which  cause  coming  to  hearing 
•*fter  I  was  chief  justice  of  the  Common  Pleas,  my  lord 
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chancellor  called  to.  his  assistance  in  the  hearing  of  it  [109  a] 
the  lord  chief  justice  Coke  and  myself.  This  cause  hung  ^^"v^^ 
long,  and  had  many  hearings  and  briefs  delivered,  and 
after  long  consideration,  was,  this  term,  with  uniform  con- 
sent of  the  lord  chancellor,  us  the  judges,  and  master  of 
the  rolls,  decreed  for  the  king.  Wherefore  the  decree  is, 
with  the  reasons  thereof,  advisedly  and  exactly  penned 
and  entered,  as  of  this  Trinity  term  14  Jac. 

Of  this  decree  therefore  at  large  I  will  say  nothing  but 
this,  that  the  reason  of  the  suit  in  chancery  was  not  for 
want  of  good  title  at  law,  (for  it  said  and  alffirmed  the 
king's  title  to  be  merely  by  law,  by  the  attainder  of  Fran-  ^^^5f '^  "*' 
cis  Dacres,  whose  land  the  bill  laid  the  land  to  be,  of  an  titles  in  Uw 

where  the 

estate  in  tail,)  but  the  cause  of  suit  was  made,  that  the  deeds  are  not 
deeds  whereby  the  estate  was  to  come  to  Francis  Dacres 
were  not  extant,  but  very  vehemently  suspicious  to  have 
been  suppressed  and  withholden  by  some  under  whom 
the  defendants  claimed,  and  therefore  in  the  end  the  de- 
cree ran,  that  the  king  and  his  heirs,  and  his  said  farmer, 
should  hold  and  enjoy  the  land  till  the  defendants  should 
produce  the  deeds,  and  the  court  thereupon  take  further 
consideration  and  order. 

But  two  points  fell  out  in  this  case  very  worthy  the  ob-  Two  point*. 
servation. 

The  first  shortly  thus.  Anno  35  H.  8.  there  was  great  Fir^  point. 
controversy  between  William  Lord  Dacres  and  his  chil- 
dren on  the  one  part,  and  the  heirs  general  of  Sir  James 
Strangways,  for  the  lands  of  the  same  Strangways. 
Whereupon  in  June,  35  H.  8.  the  king  made  an  award 
between  them,  which  award  because  it  could  not  state  the 
lands  accordingly,  afterwards  in  March,  35  H.  8.  an  act 
of  parliament  was  made  for  ratification  of  the  king's 
award,  which  was  extant  in  the  rolls  of  parliament,  and 
now  was  certified  under  the  great  seal  of  England. 

The  exception  to  disannul  this  act  of  parliament  was 
thus.  The  bill  passed  first  in  the  upper  house,  by  the 
consent  of  the  lords,  which  was  sent  down  into  the  lower 
house,  and  from  thence  was  returned  with  this  indorse- 
ment or  superscription  on  the  body  of  the  bill,  a  cfisie  bilU 
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[109  6]  ks  commons  soni  assentus  avec  la  prQuision  annexe.  But 
^■^^^^"^  there  is  no  provision  extant  upon  record.  But  that  very 
bill,  with  that  superscription  or  indorsement,  and  with  the 
regal  assent,  and  without  any  proviso  indeed,  is  filed  with 
the  rest  of  the  bills,  and  the  king's  assent  unto  it,  and  la- 
belled with  the  rest,  whereunto  the  great  seal  is  set,  as 
the  course  is  in  private  acts,  which  are  not  enrolled  with- 
out special  suit,  as  general  acts  are  ;  for  general  acts  are 
always  enrolled  by  the  clerk  of  the  parliament,  and  deli- 
vered over  into  the  chancery ;  which  enrolment  in  the 
chancery  makes  them  the  original  record,  (as  it  was  re- 
solved in  John  Stub's  case  ;)  but  in  private  acts  the  very 
body  of  the  first  bill,  filed  and  sealed  as  aforesaid,  and 
remaining  with  the  clerk  of  the  parliament,  is  the  original 
record. 

The  principal  case  standing  thus,  the  defendant's  coun- 
sel press  the  journal  book  of  the  upper  house,  for  there 
was  no  journal  book  kept  for  the  lower  house  till  the  time 
of  E.  6.  Concerning  this  bill  which  is  thus  in  divers 
parts  ;  Quarto  Martii  prima  vice  lecta  est  biUa  concern- 
ing the  king's  award  for  controversies  between  the  Lord 
Dacres  and  the  heirs  general  of  Sir  James  Strangways  the 
younger,  &c.  Cui  quidem  bilks  proceres  assenserunt. 
£110]  Item  hodie  missa  est  ad  domum  communem  per  regium  at- 
tomatum  et  solicitat.  billa,  ^-c.  And  after,  18  Martii^  ho- 
die allata  est  a  domo  communi  biUa,  fyc.  cum  provi- 
sione  eidem,  annexa;  qtue  prima  et  secunda  vice  lecta  est, 
hodie  commissa  est  regio  attomato  billa,  fyc.  And  after, 
28  Mart,  remissa  est  in  domum  communem  per  attomatum 
regium  billa,  fyc.  hodie  cum  procerum  consensu  et  assensu 
cancellata  est  provisio  pro  fueredihus  moAculis  Jac. 
Strangways  mil.  bilUe  cuidam  cui  tUulus  est,  fyc.  Sde 
these  three  acts,  the  sending  of  it  to  the  lower  house,  the 
bringing  it  from  thence,  and  the  cancelling  of  the  proviso, 
all  on  this  one  day,  18  Mar.  upon  which  they  infer,  that 
the  commons,  being  assented  with  provision,  had  not  as- 
sented to  this  act  without  provision,  the  same  being  can- 
celled by  the  lords,  of  their  own  heads.  And  so  it  is  not 
an  act  of  both  houses,  as  it  ought  to  be. 
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But  it  is  clearly  resolved  by  us  all,  that  this  exception     [110  a] 
was  of  no  value,  and  consider  it  first  by  the  act  itself 
without  the  journal,  next  by  the  journal. 

The  act  itself  hath  no  mention  of  a  proviso^  but  in  the 
endorsement  as  before,  wherein  what  the  proviso  was  (if 
any  where)  appears  not.  Why  then  if  there  were  indeed 
no  proviso^  the  assent  of  the  lower  house  was  absolute 
and  perfect ;  for  the  referring  of  itself  to  that  that  was 
not,  hurts  not,  and  the  mentioning  of  it  doth  not  prove 
necessarily  that  there  was  such  a  proviso^  no  more,  but 
rather  less  than  in  the  earl  of  Leicester's  case,  Plo.  390  ; 
the  mention  and  recital  of  his  attainder  did  cunviuce  the 
truth  of  it* 

If  there  were  a  proviso^  yet  it  might  be  sundry  ways 
salvable,  though  it  be  not  extant ;  for  first,  if  it  were  lost 
by  the  fault  of  negligence  of  the  keeper  or  clerk  of  the 
parliament,  that  must  not  avoid  the  whole  act.  But  sup- 
pose that  a  proviso  were  cancelled  by  the  lords  only,  yet 
it  might  be  such  a  piece  by  itself,  as  this  act  that  remainjs 
might  be  perfect  and  complete  without  it. 

And  that  three  ways  specially ; 

Because  it  might  be  as  a  part  by  itself  of  a  several  ef^  K 

feet  from  the  rest  of  the  act,  though  all  were  not  in  one 
chapter  or  continent  of  the  act,  as  it  is  resolved  in  Dive 
and  ^Manningham's  case,  Plo.  G5.  upon  thu  stut.  2^  H.  6^ 
of  sheriffs. 

It  might  be  a  proviso  merely  idle,  elusory,  or  as  it  is  2. 

termed  flattering,  Plo.  564.  in  the  case  of  Unton  upon 
the  statute  of  wills,  and   the  Duke  of  Norfolk's  attainder. 

Thirdly,  the  matter  intended  by  this  proviso  might  be  3. 

so  sufficiently  provided  for  by  the  act  itself  before,  as  this 
were  mere  surplusage,  and  then  the  omission  of  it  could 
not  prejudice.  And  to  that  opinion  inclines  33  H.  6.  17. 
And  that  may  seem  to  be  the  truth  of  this,  for  the  proviso 
seems  to  have  been  only  to  preserve  the  right  of  the  heirs 
males  of  Strangways;  whereas  there  was  a  general  saving 
in  the  act  as  it  came  from  the  lords,  which  served  them 
as  well  as  others,  and  that  perhaps  might  be  informed 
to  the  lower  house,  by  the  king's  attorney,  the  twenty- 
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[110  6]     eighth  of  March,  when  he  carried  it  to  them,  as  is  said  ; 

'*^"v"^^    which  might  be  the  reason  of  the  cancelling  of  it. 

So  this  is  the  state  of  this  act,  as  it  appears  any  way  in 
the  record  ;  out  of  which  nothing  can  be  enforced  to  an- 
nihilate the  act.     And  it  doth  not  appear  that  the  lords 
did  cancel  the  provisOy  but  that  it  was  cancelled   the 
twentyeighth  day,  with  their  consent,  which  twentyeighth 
day  it  was  in   the  commons   house,   and  brought  from 
thence  ut  supefy  so  it  might  be  cancelled  there,  and  the 
lords  after  consent  to  it.     And  all  true  and  proper.     And 
note,  that  there  is  a  journal  of  that  time  of  the  house  of 
conunons,  aud  the  lords  euier  not  in  liieir  journal  the  acts 
of  the  commons.    Then  take  the  journal ;  it  hath  no  men- 
tion of  the  effect  of  the  proviiOy  but  in  one.  place,  and 
that  is  only  by  way  of  a  sum,  not  of  a  full  and  formal  sen- 
tence.    For  if  the  proviso  were  indeed  in  no  other  form 
than  is  ukenixou^Ay proviso  hattdibus  maaculiSy  Slc,  it  were 
senseless  and  void,  and  no  man  m^y  divine  what  it  was  to 
the  avoiding  of  an  act  otherwise  perfect.     But  now  sup- 
pose that  the  journal  were  every  way  full  and  perfect,  yet 
it  hath  no  power  to  satisfy,  destroy  or  weaken  the  act, 
which  being  a  high  record  must  be  tried  only  by  itself, 
teste  meipso.     Now  journals  are  no  records,  but  remem- 
brances for  forms  of  proceedings  to  the  record;  they  are 
not   of  necessity,  neither  have  they  always  been.    They 
[111]      are  like  the  dockets  of  the  pronotaries,  or  the  particular 
to  the  king's  patents.    Co.  lib.  2.  34.  b.  and  16  Eliz.  331. 
^    Ant.  78,  of  the  particular.     The  last  intended  parliament,  10  Jac. 

if  you  be  judged  by  the  journal,  it  was  a  large  and  well 
occupied  parliament,  yet  because  no  act  passed,  nor  re- 

iRo.t9.  p.  1.  cord  is  of  it,  it  was  resolved  by  all  the  judges  to  be  no 

Hutt.  61.  ,. 

parliament. 

The  journal  is  of  good  use  for  the  observation  of  the 
generalty  and  materialty  of  proceedings  and  deliberations 
as  to  the  three  readings  of  any  bill,  the  intercourses 
between  the  two  houses,  and  the  like ;  but  when  the  act 
is  passed,  the  journal  is  expired.  And  in  this  journal 
there  appears  but  one  reading  of  the  bill  in  the  upper 
house  where  it  passed,  which  is  unlikely.     But  if  the 
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record  of  the  act  itself  carry  its  death's  wound  in  itself,  [Ilia] 
then  it  is  true  that  the  parchment,  no  nor  the  great  seal,  ^--'"n/''^ 
either  to  the  original  act,  or  to  the  exemplification  of  it, 
will  not  serve,  as  in  the  4  H.  7.  18.  where  the  act  was  by 
the  king,  with  the  consent  of  the  lords,  (omitting  the  com- 
mons,) and  was  judged  therefore  void.  And  he  that 
observes  the  case  33  H.  9,  17.  which  was  the  only  case 
relied  upon  by  the  defendant's  counsel,  shall  find  it  so ; 
and  upon  this  rule  the  doubt  to  be  conceived,  sciL  upon 
the  parliament  roll  itself,  not  upon  the  journal. 

For  the  case  was,  that  Sir  John  Pilkington  being  charg- 
ed with  a  rape,  an  act  of  parliament  passed,  that  he  should 
be  proclaimed,  and  if  he  appeared  not  at  the  day,  ho 
should  be  attainted  of  the  fact,  and  pay  a  fine  to  tlic 
party  grieved-  Now  being  taken  and  brought  into  tho 
king's  bench,  he  alleged  that  the  act  (whereof  transcript 
was  sent  by  mittimus  out  of  the  chancery  into  the  king's 
bench)  was  not  a  sufficient  act  of  parliament  in  law ;  for 
the  act  began  with  the  commons  and  there  passed,  and 
was  indorsed  soit  baile  aux  seignieurs ;  but  where  the 
bill  was,  that  Sir  John  Pilkington  should  answer  before 
Pentecost  next,  the  lords  indorsed  the  bill  thus. 

The  lords  granted  or  assented  that  he  should  answer 
before  Pentecost  1452,  which  was  the  Pentecost  twelve 
month.  For  the  Pentecost  next  ensuing,  taking  this  bill 
to  pass  as  of  the  first  day  of  the  parliament,  did  incur 
sitting  the  parliament ;  for  the  parliament  begun  before 
Pentecost  1451,  and  the  lords  gave  Pentecost  1452;  and 
so  said  the  defendant,  there  these  two  differing,  tiie  bill 
should  have  been  returned  to  the  commons  to  allow  or 
not.  Now  Prisot  and  Markham  asked  if  the  bill  came 
into  the  house  after  the  Pentecost  that  incurred  during 
the  parliament,  as  conceiving  that  then  Pentecost  next 
ensuing,  mentioned  in  tl^e  bill  of  commons,  should  not 
have  been  in  law  that  Pentecost,  but  the  same  the  lords 
made  a  year  after,  and  so  needed  no  return  to  the  com- 
mons for  a  new  consent;  but  if  e  converso,  then  otherwise. 
But  that  by  later  judgments  is  clear,  that  all  bills  take  irvort. 
effect  and  work  from  the  beginning  of  the  parliament  or  \',*h.V/7. 

32 
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The  other 
great  point 


[111  6]  session,  except  it  be  otherwise  ordained  by  the  act  itself. 
But  in  this  case  it  is  plain  that  the  difference  appeared 
in  the  body  of  the  roll  of  parliament,  not  by  a  journal 
book.  And  the  very  certainty  of  the  difference  appeared 
also  in  the  roll,  which  appears  not  so  much  as  in  the 
journal  in  this  our  case. 

And  yet  Fortescue,  chief  justice  of  the  king's  bench, 
after  all  done,  resolved  in  that  case,  33  H.  6.  17.  that  it 
was  an  act  of  parliament,  and  they  would  be  well  advised 
before  they  annulled  an  act  of  parliament ;  peradventure 
it  were  best  to  refer  it  to  the  next  parliament. 

The  other  great  point  resolved  in  this  present  case 
was,  that  whereas  this  title  between  the  king  in  the  right 
of  Francis  Dacres  stood  partly  upon  the  said  act  of  par- 
liament, and  partly  upon  a  feoffment  made  by  William 
lord  Dacres,  anno  4  and  5  Phil.  &  Mar.  and  a  reinfeoff- 
ment  back  again,  whereby  the  state  was  to  grow  to 
Francis  Dacres,  which  feoffment  the  defendants  said  was 
not  lawfully  executed,  and  that  point  had  been  examined 
before  the  council  at  York,  in  the  eighth  year  of  the  late 
queen  Elizabeth ;  the  defendants  required  the  use  of  the 
said  depositions,  which  the  king's  counsel  contended 
ought  not  to  be  granted  unto  them ;  and  so  the  whole 
court  resolved,  for  divers  reasons  contained  particularly 
and  at  large  in  the  decree  ;  which  were  these. 

Because  the  suit  was  by  English  bill  in  the  very  nature 
of  a  replevin  to  try  the  title  of  freehold  of  a  whole  barony 
in  effect,  without  any  mixture  of  equity  at  all. 

Because  it  was  between  strangers  to  the  remainder  of 
Francis  Dacres,  by  which  the  king  claims ;  for  there  were 
three  sons  of  William  Dacres  stated  before  it  could  come 
to  Francis. 

Because  the  point  put  in  issue  was  an  estate  tail  sup- 
ported by  Thomas  Lord  Dacres  (the  eldest  son  of  William 
Lord  Dacre  then  dead)  in  the  time  of  H.  6.  whereby  he 
pretended  the  feoffment  should  be  as  by  a  remitter  avoid- 
ed, so  the  fcoflment  was  not  denied  but  admitted;  and  yet 
the  tail  was  not  a  whit  examined  nor  proved,  but  all  bent 
to  destroy  the  feoffment,  so  that  it  was  said,  that  those 


[112] 

1. 

DepOBitions 
without  bill 
and  antiwcr. 
2. 
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depositions  smelt  of  practice,  and  upon  motion  ought  to  [112  a] 
be  suppressed,  and  therefore  ought  not  here  to  be  al-  ^-^^v^^ 
lowed. 

Because  the  originals  of  those  depositions  at  York  were  «. 

all  gone,  and  there  were  also  no  exemplifications  of  them 
but  in  the  hands  of  the  defendants,  so  that  the  king  must 
fight  with  weapons  assigned  him  by  parties  adversary. 

That  this  very  point  had  been,  by  the  late  queen's  com-  5, 

mandment,  very  carefully  examined  in  chancery,  28  Eliz. 
only  upon  petition,  without  bill  and  answer,  between 
Francis  Dacres  the  petitioner,  and  the  earl  of  Arundel 
and  his  countess,  and  the  lord  William  Howard  and  his 
lady,  defendants,  as  they  are  now,  wherein  all  the  inter- 
rogatories were  appointed  to  be  perused  by  the  chief 
justice,  and  the  examinations  made  not  by  the  examiner, 
but  by  certain  doctors  of  law ;  at  which  time  divers  of 
these  witnesses  that  had  been  examined  8  Eliz.  were  ex- 
amined. 

Those  depositions  were  little  questioned  by  the  defend-  6. 

ant's  counsel,  but  were  clearly  allowed  and  read  by  the 
court,  though  they  were  without  bill  and  answer ;  for  they 
were  by  special  direction  in  that  cause,  for  expedition. 

They  were  with  such  careful  proceedings  and  reverend  7. 

persons  as  before.  « 

They  were  by  consent  of  parties,  and  the  then  defend-  s. 

ants  examined  very  many  witnesses  therein.  But  out  of 
this  curiosity  it  was  enforced,  that  the  other  depositions 
taken,  no  man  knows  how,  were  then  cither  not  known, 
or  not  regarded,  nor  ought  now  to  be  allowed. 

But  the   great  and   main  reason   that  they  were  not  9. 

allowed  to  be  read  here,  was,  because  the  court  where  SkSn'in  ule 
they  were  taken  was  not  holden  competent,  in  a  case  of  c"u['^.",*^a\^*' 
this  nature,  and  for  depositions  to  be  read  in  other  courts.  ^jPf^'^^J^J"® 

And  we  all  held   it  dangerous  to  give  a  precedent  in  refused  in 

,  ,  A      1   chancery. 

this  court  with  such  assistance,  and  m  such  a  case.  And 
though  it  did  not  appear  whether  their  instructions  then 
bare  it,  yet  the  reformations  of  late  prove,  that  it  was  not 
allowable. 
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[112  6]  And  though  it  were  said  that  those  depositions  were 
allowed  and  given  in  evidence  by  the  lord  Coke,  then 
attorney  general,  in  36  Eliz.  upon  an  office  at  Carlile, 
taken  before  my  lord  chancellor,  then  master  of  the  rolls, 
upon  the  attainder  of  Francis  Dacres,  which  was  also 
confirmed  by  my  lord  Coke;  yet  that  moved  us  little, 
both  "because  the  case  differs  much  between  an  inquest  of 
oilice  which  admits  a  traverse,  and  this  hearing  which  is 
fmnl ;  and  also  because  it  is  now  contradicted  and  put 
to  the  judgment  of  tlie  court,  which  must  give  answer 
judicially,  which  before  passed  in  silence. 


Trcspasa.  TaSKER  V8.    SaLTER. 

A  verdict  tiken  upon  a  matter  which  ii  not  iMuable,  or  upon  matter  out  of  the 
cumposB  of  the  issue,  is  void. 

Verdict  n/iin<!t  Tasker  brought  an  action  of  trespass  of  battery  against 
c^in'sl^ve  i.y  tVc  Salter  :  the  defendant  made  justification  by  conveying 
f^aVi'T^^.'ji'i'i.'y.  liJ'nself  an  estate  by  copy,  in  a  piece  of  ground,  parcel 
cap.  iX).  fjf  the  manor  of  Church-house,  whereof  master  Dean  was 

seized,  and  the  plaintiff  came  upon  it,  and  he  laid  his 

hands  molliter,  fyc. 

The    plaintiff  replied  and    conveyed    himself  also   an 
•U'o.3o.  b.       estate  by  copy  of  another  piece  or  parcel  of  the  same 

ni.mor,   and   then   laid  that  the  same  master  Dean,  (Lc. 

lord  of  the  said  manor,  had  had  for  him  and  his  tenants, 
[113]       ^^    ^'**^    piece    of  ground,    a    way    over    the    defendant's 

piece,  &.C.     And   thereupon  issue   taken  and   found   for 

the  plaintiff. 

2Cr.  435.  And  the  better  opinion  of  the  court  was,  that  this  was 

not  holpon  by  the  statute,  because  indeed  this  was  no  is- 
sue at  all,  nor  thing  nor  possible  issuable,  and  therefore 
tlie  verdict  must  also  be  utterly  void  ;  for  a  verdict  cannot 
miike  that  good  that  the  court  sees  cannot  be  in  law,  so 
that  this  is  the  office  of  the  court  to  judge.     But  payment 

5[;"j!v^i-.  pleaded  to  a  single  obligation,  though  it  be  not  a  suffi- 
cient bar,  yet  it  may  be  both  in  fact  and  in  law. 


Stukelet  vs.  Underbill.  253 

And  though  it  were  said,  that  the  substance  of  the  issue     [113  a] 
was  no  way  ;   and  if  it  had  been  laid  in  the  issue  by  way     ^--"^v^w/ 
of  custom,  the  same  evidence  would  have  maintained  it ; 
so  it  was  not  but  an  error  in  form. 

To  which  I  answered,  that  since  it  is  put  in  issue  as  be- 
fore, so  as  it  cannot  stand  in  law,  their  verdict  also  is  not 
to  be  taken  against  them,  to  make  them  subject  to  an  at- 
taint, if  in  another  sense  it  be  false. 

And  I  say,  that  if  they  had  found  a  special  verdict,  that 
the  custom  had  been  for  the  way,  as  it  should  have  been 
pleaded,  et  8%,  &c.  the  court  would  not  have  given  Ant.  55, 73. 
judgment,  as  if  the  issue  had  been  found  for  the  plaintiff;  Post.  in. 
for  the  special  matter  of  the  custom  did  not  bear  the  issue, 
as  it  is  taken  upon  a  prescription  void  in  law.  And  so 
upon  the  matter  it  is  a  verdict  without  an  issue,  and  out 
of  the  compass  of  the  issue.  (1) 

(1)  VuU  ante  53,  Foster  v.  Jackson,  and  n.  (1.) 


StUKELET  vs.  UndERHILL.  Replevin. 

A  confViscd  issue  may  be  aided  by  a  verdict. 

Richard  Stukelet,    plaintiff,  and  Thomas  Underbill, 
defendant,  en  replevin;  le  defendant  avoio  pur  dammage 
fesant ;  le  plaintiff  plead  que  ilfuit  seisi  in  fee  d'  un  mess, 
et  terre  d*  un  acre,  d'  un  autre  mess,  et  terr. ;  and  that  they  verdict  upon 
two,  and  all  those  whose  estate,  &.c.  had  common  of  feed-  fugeT^Q^S^ 
inc.  &c.  in  the  place;  and  then  conveys  to  himself  the  jfthi«  land  had 

o'  r  7  J    ^  been  upon  de- 

other  house  and  lands  for  years,  and  then  justifies  the  put-  murrergener- 
ting  in  of.the  beasts  ;  le  defendant  traverseth  the  prescrip- 
tion, and  found  for  the  plaintiff. 

And  though  this  prescription,  thus  confused  for  several, 
was  grossly  faulty,  yet  the  verdict  did  save  it  by  the  stat- 
ute.    This  was  this  Trinity  term.  (1) 

(1)  Vide  ante  53,  Foster  v.  Jackson,  n.  (4).  Post.  1176,  Napper  v.  Jas- 
per. 


Kent  vs.  Hall.        Don  Diego,  &c.  vs.  BiiTolet. 


Kent  vs.  Hall. 

•  A  repleader  will  be  awarded  after  a  verdict  on  an  immaterial  issue.  (1) 

The  return  on  a  habeas  corpus  may  be  amended  bj  inserting  the  sheriff's  fumame. 

Issue  not  join-      BETWEEN  Kent  and  Hall,  Mich.  42  and  43  Eliz.  Rot. 
RoiL'Ifol.  scr.  908.  in  debt  upon  an  obligation  upon  condition  to  pay 
JqIj  l^^'^*  ten  pounds  ten  shillings,  the  defendant  pleads  payment 
often  pounds,  secundum formam  canditionis;  surque issue, 
and  verdict  for  the  plaintiff;  and  yet  repleader  was  award- 
ed.    See  a  like  in  quare  impedit  between  Danby  and  the 
archbishop  of  York,  Hill.  7  Jac.  Regis,  Rot.  901  and  902. 
Issue  insuffi-         Justice   Warberton  reported   a  case  of  one    Armsey, 
P(^*3S0.       '  when  dower  was  brought  against  the  feoffee  of  the  hus- 
3^r.  367.  Mo.  jj^ud,  who  pleaded  detinue  of  charters,  (which  is  no  plea 
but  for  the  heir,)  whereupon  issue  was  taken,  and  the  ver- 
dict for  the  defendant,  and  judgment  given  for  the  defend- 
ant, and  error  brought  upon  it ;  but  he  could  not  tell  what 
became  of  it. 
Amendment         After  verdict  it  was  moved  that  the  habeas  corpus  was 
2ienff'B*8ur-^   returned  Barthol.  Miles,  Vic.  &  Michael,  which  was  the 

name  to  a  re- 


turn 


?PMt.  190.  sheriff's  surname  omitted.     And  it  was  amended  by  rule. 


iSr^'        Yelv.  110.    1  Cr.  628.    Noy.  72. 


(1)  VuU  anU  52,  Foster  v.  Jackson,  n.  (4.) 


Chancery.  DoN  DiEGO,  (&C.  VS.  BlNGLET. 

A  foreign  ambassador  is  not,  ex  qficiOf  a  procurator  for  the  indiridual  subjects  of 
his  sovereign,  and  cannot,  without  a  special  appointment  by  them,  prosecute  a 
suit  in  chancery,  in  their  behalf. 

Ant78.  Saund.  DoN  DiEGo  Servienti  de  Acuua,  the  Spanish  ambassa- 
Ant.  11?^'^'  dor,  exhibited  his  bill  in  chancery  against  Sir  Richard 
Bingley,  upon  the  case  supra,  as  procurator  general  for 
all  the  king  of  Spain's  subjects,  and  laid  the  goods  to  be- 
long to  the  subjects  of  his  master  generally,  without  nam- 
ing any  persons  certain,  and  then  laid  the  spoil  at  sea 
there,  d^c. 


Don  Disgo,  &c.  vs.  Binolett.  255 

The  defendant  demurred  upon  the  bill,  and  it  was  refer-      [114] 
red  to  my  brother  Nichols  and  myself,  8cil.  the  demurrer,     ^^-^^v^^ 
by  my  lord  chancellor.   Wc  heard  serjeant  Mountague  for 
the  ambassador,  and  serjeant  Crew  and  Hutton  for  the  de- 
fendant ;  and  we  were  of  opinion   that  the  ambassador 
was  not  to  be  answered  to  this  bill,  for  (to  omit  that  a 
procurator  ought  to  sue  in  the  name  of  his  principal)  no  AmbuMdor, 
man  can  make  a  procurator  for  me  but  myself;  therefore  deal  u  a  pro- 
tfae  king  cannot  make  a  procurator  for  all,  or  any  of  his  ' 

subjects,  without  their  allowance ;  that  is,  for  the  part 
of  the  plaintiff.  Again,  on  the  part  of  the  defendant, 
the  ambassador,  neither  by  release,  nor  sentence  can 
discharge  him  against  the  principal,  from  whom  he  hath 
no  procuration.  Again,  the  office  of  an  ambassador  doth 
not  include  a  procuration  private,  but  public,  for  the 
king ;  nor  for  any  several  subject,  otherwise  than  as  it  con- 
cerns the  king  and  his  public  ministers  to  protect  them, 
and  procure  their  protection  in  foreign  kingdoms,  in  the 
nature  of  an  office  and  negotiation  of  state  ;  and  there- 
fore they  may  and  ought  to  mediate,  prosecute,  and  defend 
for  them,  or  any  one  of  them  at  the  council  table,  which  is 
as  it  were  a  court  of  state.  But  when  they  come  to  settled 
courts,  which  do  and  must  observe  essential  forms  of  pro- 
ceedings, soil,  processus  legitimos,  then  they  must  be  rul- 
ed by  them,  and  not  confound  all  rules ;  except  some  pre* 
cedents  could  be  found  in  chancery. 

But  we  made  no  report,  because  we  advised  another 
course,  whcreunto  both  parties  consented.  And  we  the 
judges  of  the  Common  Pleas,  where  this  cause  depended, 
by  prohibition  appointed  a  suit  by  consent  in  chancery, 
only  to  examine  witnesses,  and  then  we  to  determine  the 
cause,  as  judges  of  our  own  court  arbitrarily,  not  by  war- 
rant of  any  order  of  chancery. 

And  so  large  a  bill  being  founded  only  upon  our  order 
and  consent  of  parties,  we  made  a  final  order,  whereof 
the  main  was,  that  two  hundred  pounds  was  to  be  paid  to 
the  ambassador,  he  giving  security  of  a  much  greater  sum 
(because  the  ambassador  had  made  a  high  estimate, — and 
indeed  the  goods,  not  allowing  just  defalcations  of  spoils, 
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[114  a]  salvage  and  other  things,  were  two  thousand  and  six  hun- 
dred  pounds,  or  two  thousand  and  seven  hundred  pounds) 
to  secure  the  defendant  against  all  proprietaries,  and  other 
claims.     Vide  supra. 


SUr  Chamber.  BrADSHAW  V8.  SaLMON. 

A  bill,  in  the  utMi  chamber,  doea  not  lie  ^aivt  a  jury,  f<Mr  giving  eiceaaive  dama- 
ge!. 
Depoeitions  taken  in  other  coarta  are  not  admitted  in  the  Star  Chamber. 

Breviatea  to  In  the  Star  chamber  between  Bradshaw  and  Salmon,  iu 

juries.    Vaugh.  .  /.  i  rM    i  .      ,  i 

125. 152.  an  action  of  covenant,  the  same  Salmon  had  upon  the 

trial  delivered  breviatea  to  the  jury,  by  means  whereof  two 
hundred  marks  damages  were  given  against  Bradshaw, 
now  the  plaintiff,  when  it  appeared  that  there  was  no 
cause  of  damage  in  effect,  but  only  somewhat  must  be 
given,  because  the  issue,  by  not  pleading  the  truth  in  form, 
was  passed  against  him ;  and  though  the  plaintiff  in  this 
case  bad  an  ordinary  remedy  in  law,  by  attaint  for  exces- 
sive damages ;  yet,  for  the  difficulty  of  proceeding  in  at- 
taint, the  court  gave  him  one  hundred   and  sixty  pounds 
Bill  cannot  lie  damages  here.     Note,  that  the  jury  were  not  defendants, 
for  (^Tinff  e]>    which  yet  they  might  have  been  here,  in  respect  of  the 
ccMive       a-    jjyjgfg  received.     But  I  hold  that  a  bill  against  them,  only 
for  giving  of  excessive  damages,  could  not  lie. 


Anonymous.  In  a  suit  in  the  star  chamber,  witnesses  were  examined 

Star  Chamber  ,  ,  ,  .  'n   •        t  i 

admits  no  for-  to  provc  what  was  dcposed  concerning  a  will  in  the  eccle- 
Uons,  directly  siastical  court.  But  bccausc  depositions  are  not  allowed 
nor  mdirectiy.    jjj  ^^^^  chamber  taken  in  other  courts,  they  were  rejected 

as  a  crafty  device  to  induce  depositions  against  the  rule. 


[115"!  HosKiNs'  Case. 

Of  tithes  and  consultations. 


/ 


Flower's  Case. 
SiH  Thomas  Sherlev's  Case 

The  effect  &,c.  otcap.  utingatum. 


Granvile  &  Allen's  Case. 

Upon  the  defendants' refiual  to  answer  interrogatories  in  the  star  chamber,  the 
court  ordered  them  to  be  put  in  irons  and  so  more  and  more  clogged  till  ihoy 
answered. 


Star  chamber. 

Flower's  Case. 

The  buying  of  a  title,  to  be  paid  for  if  recovered,  but  not  otherwise,  is  champerty  j 
and  the  prosecuting  of  a  suit  on  such  title,  is  maintenance. 

One  Blanche  Flower  bajght  a  title  thus;  that  if  he  Ro.SAbr.  ii^. 
could  recover  it  he  should  pay  two  hundred  pounds,  7.  MXtTnince 
otherwise  nothing.     And  now  he  was  sued  in  the  star  P^'^V!*®  , 

It-,.  -  bought,  but 

chamber  for  the  buying,  and  nnaintenance  of  suits  after;  nothiugtobe 

^11.  1    .  t  1  paid  without 

the  buying  was  laid  upon  the  statute  of  32  H.  8.  but  out  he  recovered. 
of  time,  acU.  after  the  year.     So  for  that  part  he  could 
not  be  questioned. 

The  maintenance  the  defendant's  counsel  said  was  law- 
ful, because  he  had  taken  the,  state  of  the  land,  so  he 
maintained  his  own  cause  :  yet  he  was  sentenced  for  that 
point.  For  it  was  said,  that  till  he  had  recovered  it  was 
not  in  effect  and  truth  his,  because  he  was  to  pay  nothing  ^ 

if  he  recovered  not.  And  it  was  not  meant  unto  him 
to  be  given  him  freely.  So  all  the  while  he  maintained 
the  title  at  the  peril  of  the  owner.  Besides,  this  being  a  [116] 
mere  devise  and  fraud,  and  practised  by  a  soliciter  to 
transfer  to  himself  another  man's  title,  to  follow  upon  a 
casual  match,  was  to  be  met  withal  in  time. 

Quare,  if  this  will  lie  upon  the  statutes  at  the  common 
law  courts.  (1) 

(1)  An  agreement  between  an  attorney  and  his  client  that  the  alturnoy 
shall  receive  for  professional  services  a  certain  proportion  of  tho  sum 
which  may  be  recovered  in  a  suit,  though  pending  in  another  kUiIc, 
comes  within  the  description  of  champerty.  1  PicK.  415,  Tliurs-ton  v. 
Percival.    Champerty  is  an  offence  at  common  law,  and  is  presumed  to 

33 


258  WlCKBTEAD    V9.    BbADSHAW. 

ri  16  a]      be  against  the  law  of  another  state,  the  contrary  not  appearing.    lb. 
The  purchase  of  land  during  the  pendency  of  a  suit  concerning  it,  if 

^"^^^^^^  made  with  a  knowledge  of  the  suit,  and  not  in  consummation  of  a  pre- 
vious bargain,  is  champerty,  and  the  purchase  is  void.  8  Johns.  479, 
Jackson  v.  Ketchum.  JiO  Johns.  386,  Thalimer  v.  Brinckerhoff.  Buy- 
ing and  selling  lands  out  of  the  possession  of  the  vendor,  and  held 
adversely  at  the  time,  is  buying  and  selling  a  pretended  title,  and  is  not 
a  valid  consideration  for  a  promise.  2  Johns.  Ca.  58,  Whitaker  v.  Cone. 
Where  a  person  undertakes  to  sell  land  which  is  held  tdversely  to  him^ 
it  is  immaterial  whether  his  title  were  good  or  bad.  13  Johns.  289, 
Tomb  V.  Sherwood,  Advancing  money  to  a  poor  person  to  enable  him 
to  prosecute  his  suit  13  not  maintenance.  3  Johns.  Ch.  Rep.  506,  Ferine 
V.  Dunn. 


Cr.  Jac.  109. 


Habeas  eorput,  WiCKSTEAD   V*.    BriDSHAW. 

Bail  cannot  surrender  the  principal  Ln  the  common  pleas,  while  a  writ  of  error 
brought  by  him  is  pending ;  but  he  may  aftdr  the  retam  day  of  the  writ  of  error 
is  passed  and  the  record  not  removed. 

Bail  cannot  WiCKSTEAD  recovcred  against  Bradsbaw  sixty  pounds 

^/ofthede- debt,  and  fortysix  shillings  eight  pence  damages;  and 
co^imS'oVpiMs   now  this  term  Bradshaw  was  brought  to  the  bar  by  habeas 
error  brought     ^^^^'^  procurcd  by  his  bail,  with  purpose  to  save  them- 
45i***i*B^  I  63  ^®'^^^*     -^"^  ^o  both  the  plaintiff  prayed  that  he  might 
1  Ro.  334.  Br.    be  committed  in  execution,  and  also  the  bail,  that  he 
11.  Mo.  850.    '  might  be  received  in  their  discharge.     But  it  appeared 
to  the  court  that  Bradshaw  had  already  brought  a  writ  of 
error  which  was  allowed  by  me,  and  the  return  of  it  not 
yet  come  ;  so  that  the  court  was  disabled  either  to  award 
execution,  or  to  put  him  in  execution.     And   this  also 
was  the  cause  that  the  bail  could  not  be  discharged ;  for 
the  end  of  the  bail  is  not  only  to  bring  the  body,  but  that 
he  come  subject  to  the  court,  according  to  the  meaning  of 
the  bail,  which  cannot  be  in  this  case,  because  of  the 
writ  of  error ;  for  the  entry  in  discharge  of  the  bail  must 
be,  that  the  defendant  reddidit  ae  to  the  court,  to  be  in 
execution,  if  the  plaintiff  will,  which  cannot  be  so  here. 
And  gtucre,  whether  this  hath  not  so  disabled  this  defend- 
ant by  his  own  act,  that  the  bail  is  forfeited,  (note,  the 
bail  have  not  disabled  themselves)   though  afterwards  he 
proceeded  not  in  his  writ  of  error.     And  so  execution 
may  be  taken  here. 


Walter  v9.  Piooot.  259 

But  note,  that  afterwards  this  term  Bradshaw  the  de-     [116  b] 
fendant  was  brought  again  to  the  bar  by  another  habeas      '^■^"v^^ 
corpuSj  and  the  plaintiff  prayed  him  in  execution ;  which 
was  granted,  because  the  day  of  the  return  of  the  writ  of 
error  was  passed,  and  he  had  not  cause.d  the  record  to  be  Dy.  249.  a. 
removed,  and  therefore  this  court  was  reenabled  to  award 
execution. 


Walter  vs.  Piggot.  Obligation. 

London. 
la  debt  on  an  obligation,  the  plaintiff  declarei  for  aeptingent.  et  quinquagint.  librU, 

and  the  obligation  is  for  Meptuagint.  et  quinquagint,  librU ;  held  that  the  obligation 

ii  good,  and  the  Tariance  not  material. 

William  Walter  brought  an  action  of  debt  against  septuagint  for 
Thomas  Piggot,  and  declared,  that  the  defendant  stood  %1^oa\iI\^, 
bound  to  him  in  septingent.  et  quinquagint.  libris,  and  I  ^•39?*  Ant. 
produced  his  writing  obligatory,  upon  oyer  whereof  the  J^a^^'^*^^- 

_  ,  3  Crfo.  896. 

words  were  septuagtnt.  et  quinquagint.  libris.     Where-  9  h.  6. 7. 
upon  the  defendaiPj  pleaded  the  variance,  and  thereupon  Moorf.  645.  * 
a  demurrer,  and  adjudged  for  the  plaintiff,  that  it  was  no  ^7.'  pJist^Sk 
cause  to  abate  the  writ ;  and  the  defendant  put  to  fur- 
ther answer,  who  pleaded  non  est  factum.     And  the  jury 
found,  that  the  aforesaid  writing  obligatory  de   sumtna 
septuagint.  et  quinquaginta  librarum  per  quod  preedic- 
tus  fViUielmus  Walter  per  bre.  suum  exegit  de  prafat. 
Thq.   Piggot  infra-script,   septingent.   et   quinquaginta 
libras  was  sealed  and  delivered  by  Piggot  to  Walter  as 
his  deed  ;  sed  utrum  super  tota  materia  <^c.     And  there- 
upon the  court  adjudged  the  plaintiff  should  recover  the 
seven  hundred  and  fifty  pounds  demanded,  and  damages 
and  costs.     Note,  there  was  nothing  either  pleaded  by 
the  party,  or  found   by  the  jury,  that  it  was  meant  for 
seven  hundred  pounds.     Upon  this  judgment  a  writ  of 
error  was  brought,  but  it  appears  not  what  was  done 
upon  it. 

(1)  Vide  arUe  pp.  18, 19, 20  and  75. 
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[116c] 

v^-v^w/  Blackford  vs.  Alkin. 

A  traTcrse,  that  seemi  to  contain  more  than  the  plea,  may  be  reatrained  and  applied 
to  the  pica  by  a  prasdictus. 

Thomas  Blackford  brought  an  action  of  trespass  against 
iBrni.235.  John  Alkin,  for  taking  his  horse.  The  defendant  pleaded 
that  one  John  Holt  was  seized  in  fee,  and  so  seized,  grant- 
ed a  rent  of  4Z.  per  annum  to  John  Alkin,  with  clause  of 
distress,  and  conveys  the  rent  to  the  defendant ;  and  for 
40«.  he  destrained. 

The  plaintiff  replied,  that  long  before  the  grant  sup- 
posed, William  Holt  was  seized,  and  had  issue  John  Holt 
[117]  the  elder,  and  John  Holt  the  younger;  that  he  devised  his 
land  to  his  said  two  sons  in  tail,  and  died ;  that  John 
the  eldest  died  without  issue,  and  that  John  the  younger 
had  issue  A.  and  died ;  and  that  A.  gave  license  to  the 
plaintiff  to  put  in  his  horse,  absque  hoCy  quod  prad.  Jo- 
hannes Holt  pater  fuit  seisitus  in  domino  suo  ut  de/eodo^ 
prout.  Sur  que,  issue,  and  found  for  the  plaintiff.  And 
it  was  said  in  arrest  of  judgment,  that  Incre  was  no  issue; 
for  it  was  not  pleaded,  that  John  Holt,  pater,  was  seized 
in  fee  as  the  traverse  was.  But  yet  judgment  was  given 
for  the  plaintiff;  for  though  pater  be  added,  yet  prad. 
Jahannes  Holt,  prout  the  defendant  alleged,  binds  it  to 
that  person  that  the  defendant  had  pleaded ;  and  that 
pater  is  but  John,  and  can  do  no  hurt,  especially  since  it 
may  stand  true  that  he  was  pater;  as  if  it  had  been  tra- 
versed absque  hoc  quod  prad,  Johannes  Holt  generosusy 
&-€.  otherwise  it  had  been  absque  hoc.  ad  prred,  JVilliel- 

2  Cro.  67  502  . 

589.  yei.'ns. ',   mus  Holt,  which  could  not  be  taken  for  the  same  person  ; 
3  0^455'         y^t  perhaps  that  might  have  been  amended,  though  hard- 

iy>  (1) 

(1)  See  post  330,  Wilson  v.  Stubbs,  and  note. 


Box  V8,  Barnabt.  261 

[117  a] 

Box  V8.  BaBNABY.  v-^-v-w/ 

The  words  *  Thou  art  a  common  maintainer  of  luits/  spoken  of  an  attorney,  are 

not  actionable  :  secus  of  the  words,  '  thou  art  a  champertor.' 
In  an  action  of  slander  for  speaking  English  words,  it  is  not  necessary  to  aver  the 

sense,  or  that  the  hearers  understood  them. 

Box,  an  attorney,  brought  an   action  upon    the   case  Attorney  ii 

^  called  a  ckam^ 

against  Barnaby  for  these  words :  '  Thou  art  a  common  pertor.  i  RoU. 
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maintainor  of  suits,  and   a  champcrtor,  and  I  will  have  i  Rrni.  15. 
thee  thrown  over  the  bar  the  next  term.'    And  after  a  ver-  s.^'^rcS^hs'. 
diet  for  the  plaintiff,  upon  a  motion  in  arrest  of  judgment,  i^j^;^'.g '{jg^^rig 
the  court  gave  judgment  for  the   plaintiff  only  upon   the  15.  the  same 
word  champertor  :  for  there  is  maintenance  lawful  and  un-  as  here.   Moor 

8G7 

lawful;  and  where  the  word  is  indifferent  it  shall  be  taken 
in  mitiorem  partem.  Now  an  attorney  may  and  ought,  by 
his  office,  to  maintain  his  client's  causes.  And  yet  in  an 
action  of  maintenance  he  cannot  plead  not  guilty,  but 
must  justify.  And  an  attorney  may  well  be  said  a  com- 
mon maintainer,  because  he  is  common  to  as  many  as  will 
retain  him.  (1)  And  the  words  of  throwing  over  the  bar 
are  utterly  of  an  uncertain  sense ;  but  indeed  it  is  a  slan-  i.Cro.  192, 229. 
der  to  an  attorney,  and  that  in  his  vocation  of  attorney,  to 
be  a  champertor,  for  that  is  not  only  beyond,  but  against, 
his  office.  And  therefore  20  or  21  E.  1.  liastal.  Tit. 
Champerty,  3,  that  pleaders  and  attorneys  take  pleas  to 
champerty.  And  I  hold  that  if  an  attorney  follow  a  cause, 
to  be  paid  in  gross  when  it  is  recovered,  that  is  cham- 
perty. 

But  when  it  is  objected  that  the  word  champertor  was  P^st.  126,  loi, 
a  word  of  art,  not  to  be  understood  by  the  vulgar,  and  so 
no  damageable  slander,  no  more  than  words  in  Latin  or 
Welsh,  except  you  say,  that  the  hearers  understood  it ;  it 
was  resolved,  that  this  being  English,  and  of  a  certain  and 
single  sense,  the  court  cannot  doubt  but  it  was  under- 
stood. 


(1)  See  ante  p.  6,  Miles  v.  Jacob,  and  n.  (1.) 


262  Napper  va.  Jaspeh  &  al. 

[117  6] 

N^^v^^w^  Napper  v8.  Jasper  &  al. 

A  Terdict  taken  upon  an  iiaue  literally  inconsistent  and  absnrd,  bat  $ub$UmtiaU^ 
right,  is  good. 

Ant  112.  In  an  action  of  trespass,  brought  by  Robert  Napper 

against  Charles  Jasper  and  Robert  George,  issue  was 
taken,  that  Richard  Johnson,  prebendary  of  the  prebend 
of  Preston  in  the  church  of  Sarum,  and  all  his  predeces- 
sors, prebendaries,  &c.  had  used,  time  out  of  mind,  to  keep 
a  shepherd  of  certain  sheep  of  theirs,  following  the  same 
sheep  for  the  better  keeping  of  them,  feeding  together  in 
a  certain  pasture,  from  the  sheep  of  Thomas  Earl  of  Suf- 
folk, in  the  same  place,  and  the  issue  was  found  accord- 
y«rdict  teem-  ingly.  And  it  was  moved  that  this  was  a  void  verdict ;  for 
lair  and  sense,  the  prescription  was  senseless  and  could  not  stand,  that 
the  sheep  could  be  kept  time  out  of  mind  from  the  sheep 
of  the  Earl  of  Suffolk,  being  but  one  man's  life.  But  yet 
judgment  was  given,  according  to  the  verdict,  for  the  plain- 
tiff; for  the  substance  of  the  issue  was  the  keeping  of  the 
sheep  of  the  prebendary  feeding  together,  and  the  other 
part  was  but  a  consequent  of  it,  that  thereby  they  were 
kept  from  the  sheep  of  the  earl.  (1) 

(1)  Vide  arUe  52,  Foster  v.  Jackson,  n.  (4.)    112  6,  Tasker  v.  Salter. 
113  a,  Stakely  v.  UnderhilL 


rilQ"!  Brickhead  V8.  Bishop  of  York.    - 

Quart  xmptdii. 

Writ  may  be  amended  by  the  cursitor's  book. 

V.  case.  In  a  quare  imped,  between  Brickhead,  plaintiff,  and  the 

67.  archbishop  of  York  and  Coke  defendant,  for  the  vicarage 

of  Leeds,  after  demurrer  joined,  and  one  or  two  argu- 
ments at  the  bar,  it  was  found  in  the  writ,  instead  of  vico- 
Amending  an    rxam,  vaccaHatn.     And  so  it  was  prayed  to  be  amended, 
169^ cJ] Cu^'  whereupon  the  cursitor  was  called  into  the  court.     And 
184^3*0^119  ^®^^"s®  ^^  appeared  to  the  court  by  his  book,  that  his  in- 
644.  1  And.a4.  structious  Were  vicariam,  and  he  deposed  that  the  titling 
was  delivered   unto  him  accordingly,  he  was  ordered  to 
amend  the  writ  in  open  court,  and  so  did. 


Parrt  V9.  Dale. 

Shelton  v8.   Montague. 

Of  the  form  of  pleading  a  tnodus  decitnandi,  by  prescription. 


Rex  v8.  Bishop  of  Rochester  &  ah 

Of  proceedings  in  quar.  impedit. 


Parrt  vs.  Dale.  [H^] 

Chea. 
An  obligation  m  qumquegiiUit  Ubris  is  good  for  £600.     Qucere.  London. 

Thomas  Parry  brought  an  action  of  debt  against  Wil-  jfS'^Yew' 96^' 
liam  Dale,  for  five  hundred  pounds,  upon  an  obligation  |0*-  ^'^^^Ig 
dated  the  sixteenth  of  September,  An.  41  Eliz.  Dale  the  19.  styi.257! 
defendant  demands  oyer  of  the  obligation,  and  it  was  read  133.  a.  Mo. 
in  these  words  ;  noverint  universiper  pnesentea,  nos  Rich- 
ardum  Oldsworath  et   Willielmum  DaU,  civea  et  groceroa^ 
London^  teneri  eifirmiter  obligari  TkonuB  Parry,  generoao, 
in  quinquegintia  libria  Ugalia  monetiB  Anglim  aolvend, ;  and 
the  defendant,  after  oyer  of  the  condition,  pleaded  an  in- 
sufficient bar,  whereupon  Parry  demurred ;  and  yet  judg- 
ment was  against  him,  the  whole  court  conceiving  that 
the  bond  was  naught,  because  quinqiJLegintia  was  no  Latin 
word  at  all.     But  the  causes  coming  by  writ  of  error  be-  ftS^^^'tin'or 
fore  the  judges  in   the  Exchequer  Chamber,  11  Jac.  after  no  Latin  in  the 
many  debates   and   precedents   seen    and   perused,   Ter. 
Pasch.  14  Jac.  the  cause  was  ended  by  the  mediation  of 
the  judges,  and  three  hundred  pounds  given  by  order  to 
Parry,  and  so  general  releases  from  each  to  other.     For 
myself  and  most  of  the  judges  were  of  opinion,  that  the 
bond  was  good  for  five  hundred  pounds.    But  the  chief 
baron  stuck,  being  one  of  them  that  gave  the  judgment 
in  the  king's  bench.  (1) 

(1)  Vidt  ante  p.  18, 19, 20,  lie,  d&c. 


264  Wood  t;^.  Buddek. 

[119  o]  Wood  v8.  Budden. 

A  Terdict  upon  an  iasae  larger  than  is  necessary  is  good. 

Wood  brought  an  action  of  trespass  against  Budden, 
and  declared,  in  the  new  assignment,  in  a  close  of  pasture 
in  Tollard  Royal.    The  defendant  pleaded,  that  William 
earl  of  Salisbury  was  seised  as  in  fee  and  right  of  an  an- 
cient chase  replenished  with  deer,  called  Cranborn,  and 
so  prescribed  in  liberty  of  chase,  and  that  the  same  chase 
did  extend  itself  as  well   in  and   through  the  said  eight 
acres  of  pasture,  as  in  and  through  the  said  town  of  Tol- 
lard Royal,  and  justifies  ,the  trespass  for  use  of  the  chase. 
The   plaintiff  maintains  his  declaration,  and   traverseth, 
that  the  chase  doth  not  extend  itself  as  well  to  the  eight 
s  Cro.  85, 188.  acres  as  to  the  whole  town.     And  this  issue  was  tried  at 
the  bar,  and  found  for  the  plaintiff.     And  now  it  was  said 
in  arrest  of  judgment,  by  Finch,  serjeant,  that  this  issue 
and  verdict  were  faulty ;  because  if  the  chase  did  extend 
to  the  eight  acres  only,  it  was  enough  for  the  defendant ; 
-and  therefore  the  finding  of  the  jury,  that  it  did  not  ex- 
tend as  well  to  the  whole  town  as  to  the  eight  acres,  did 
not  conclude   against  the  defendant's  right  in  the  eight 
lCr.7.  Ver-     acres,  which  was  only  in  question.     But  it  was  answered 
i2Lrge"^than'f8^    by  the  court,  that  there  was  no  fault  in  the  issue,  much 
106.  iiy.  365.b.  '^^s   in  the  verdict,  (which   was  according  to  the  issue  ;) 
1  Cr^e!^*        '^"^  ^^'^  fault  was  in  the  defendant's  plea,  that  now  takes 
the  exception  ;  for  he  puts  in  his  plea  more  than  he  needed, 
8ciL  the  whole  town  ;  which  being  to  his   own  disadvan- 
tage, and  to  the  advantage  of  the  plaintiff,  there  was  no 
reason  for  him  to  demur  upon  it,  but  rather  to  admit  it  as 
he  did,  and  so  to  put  it  in  issue.     And  so  judgment  was 
given  for  the  plaintiff.  (1) 

(1)  Vide  antt  116  c,  Blackford  v.  Alkin.^ 


Shales  t;^.  Dale.  265 

Smales  V8.  Dale.  \L-v.--d/ 

An  entry  by  one  tenant  io  common,  servca  for  all. 

One  joint-tenant  or  tenant  in  common  cannot  be  disseised  by  hii  cotenant,  but  by 

actual  ouster. 
One  tenant  in  common  cannot  alone  maintain  trespasi  against  a  stranger. 

John    Smales    brought     an     ejectione    Jimue    against  Moor f.  sns. 
William   Dale,  of    the   demise    of    John    Berriman,    and  413.  clmnter- 
upon    not    guilty,   the    jury    found    that    one    William  ^^"0^^^).''''''^' 
Watson  was  seised  of  the    land    in  question,   and    had 
issue  Allen  Wa:son  and  Anne  Watson  by  one  wife,  and 
William  Watson  by  another,  and  devised  this  land,  being 
holden  in  knight's  service  of  the  late  queen,  unto  his  wife 
during    her  widowhood,    the  remainder   to  William  the 
younger,  and  died,  and  that  his  wife  entered  into  all  the 
lands  ;  and  that  Allen  made  no  actual  entry  into  the  lands, 
but  died  without  issue ;  and  then  the  wife   married,  and 
William  Watson  the  younger  son  entered  and  enfeoffed 
the  defendant,  upon  whom  the  plaintiff's  lessor,  being  son 
and  heir  of  Anne  the  sister  of  Allen,  entered,  and  made  Entry  by  one 
the  lease    to   the    plaintiff,  who,  being    actually   ejected,  moiTUrvcs^Sr 
brought  his  ejectione  JirmiB  of  the  whole  land.    And  it  was  p  ^30!^  7*ix'/^" 
adjudged  for  the  plaintiff,  as  to  the  third  part  only  which  >io^^5'^?'/'*^^ 
descended  to  Allen,  notwithstanding;  the  demise  ;  for  it  was  1 1^*  &■  ^^»-  L.. 

1        .     ,  1  .,.  ,  1  ,•  ,  1  1  2^13.  b.  373.  b. 

resolved  that  the  wife  s  actual  entry  did  work  to  an  actual  37i.a.  lumicst, 

.  Br  71    3  Cr 

entry  also  to  Allen  the  heir  for  his  third  part,  whereof  he  cto.  i  inst. 
was  tenant  in  'common  with  her ;  for  it  was  said,  that  the 
entry  of  one  tenant  in  common  might  be  in  three  manners  ; 
either  in  the  name  of  herself,  or  her  fellow,  (which  were 
most  clear ;)  or  generally,  (as  this  case  is)  which  shall  be 
always  taken  according  to  right,  as  being  under  construc- 
tion of  law,  and  therefore  ever  construed  lawful ;  or  lastly, 
entry  claiming  all  expressly,  which  yet  cannot  dispossess 
her  fellow,  for  her  possession  is  over  all  lawful,  as  well  be- 
fore such  claim  as  after,  so  that  there  is  no  possession  al- 
tered by  such  claim,  and  then  a  sole  claim  without  more  mo.  59.  inst. 
can  never  change  the  possession,  and  without  a  change  of 
possession  it  remains  as  before.  And  therefore  a  copar- 
cener, a  joint-tenant,  or  tenant  in  common,  can  never  be 

disseised  by  his  fellow,'but  by  an  actual  ouster;  and  therc- 

34 
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266  Smales  vs.  Dale.  Darcy  vs.  Mark  ham. 

[120  a]  fore  in  such  a  case,  if  a  tenant  in  common  bring  an  action 
of  trespass  against  a  stranger  alone,  his  action  shall  be 
abated  by  pleading  him  tenant  in  common  with  another, 
howsoever  his  entry  were  made ;  which  proves  that  the  en- 
try of  one  serves  for  all,  for  else  they  could  not  join  in  an 
action  of  trespass.  (1) 

(1)  In  an  action  of  trespass  brought  by  tenants  in  common,  in  relation 
to  their  land,  or  in  an  action  of  debt  for  rent  arising  out  of  the  land,  or  in 
any  other  action  merely  personal,  they  must  all  jom  as  plainti£& ;  and  a 
release  of  the  action  by  one  of  them  is  a  bar  to  the  others.  AliUr,  in  a 
distress  or  avowry,  which  savour  of  the  realty.  15  Johns.  479,  Decker 
V.  Livingston. 

Tenants  in  common  cannot  join  in  a  real  action ;  they  must  sue  sever- 
ally for  their  undivided  right.  1  Pick.  228,  Rehoboth  and  Seekonk  v. 
Hunt 

It  is  said,  in  the  case  in  the  text,^at  the  entry  of  one  coparcener, 
joint-tenant  or  tenant  in  common,  expressly  claiming  the  whole  estate,  is 
not  a  disseisin  of  the  cotenant ;  but  this  dictum  may  be  doubted.    In  Co. 
Lit  243.  b.  it  is  said  that  when  one  coparcener  specially  enters  claiming 
the  whole  land  and  taking  the  whole  profits,  she  gains  the  moiety  of  her 
sister  by  abatement.     8o,  Cowp.  218,  Fisher  v.  Prosser,  Lord  A^ansfield 
says  the  possession  of  one  tenant  in  common,  eo  nomine^  as  tenant  in 
common,  can  never  bar  his  companion,  because  such  possession  is  not 
adverse  to  the  ri^ht  of  his  companion  ;  and  by  paying  him  his  share  he 
acknowledges  him  cotenant     Nor  indeed  is  a  refusal  to  pay  of  itself 
sufficient,  without  denying  his  title.     But  if,  upon  (femand  by  the  coten- 
ant of  his  moiety,  the  otiier  denies  to  pay,  and  denies  his  titu,  saying  he 
claims  the  whole  and  will  not  pay,  and  continues  in  possession ;  such 
possession  is  adverse,  and  ouster  enough.    The  doctrine  of  Coke,  con- 
trary to  that  in  the  text,  on  this  point,  is  also  adopted  in  Massachusetts. 
1  Pick.  116,  Shumway  v.  Ilolbrook.   The  court  there  say, '  where  a  per- 
son enters  generally,  witliout  making  any  declaration  of  his  intention, 
the  law  presumes  that  he  enters  by  his  legal  title ;  but  if  he  says  that  he 
enters  to  exclude  others  having  the  same  title  with  himself,  or  if  he  does 
an  act  showing  an  intention  to  keep  them  out,  he  is  an  abator' as  much  as 
a  stranger  would  be.    The  doctrine  in  Hobart,  therefore,  is  to  be  receiv- 
ed with  some  qualification.*    The  general  rule,  however,  is  as  laid  down 
in  the  case  in  the  text,  that  the  entry  or  seisin  of  one  tenant  in  common, 
serves  for  all.     14  Mass.  438,  Barnard  v.  Pope.     17  Mass.  75,  Brown  v. 
Wood ;  and  Shumway  v.  Holbrook,  ub.  sup. 


Star  Chamber.  L^jlD  DaRCY  VS.  MaRKHAM. 

Provoking  another,  by  letters,  to  give  a  challenge  is  punishable  as  a  misdemeanor. 

The  Lord  Darcy  of  the  north  sued  Gervase  Markham, 
esquire,  in  the  star  chamber,  and  the  case  fell  out  to  be 
thus,  that  they  had  hunted  together,  and  the  defendant  and 
a  servant  of  the  plaintiff,  one  Beckwith,  fell  together  by 
the  ears  in  the  field,  and  Beckwith  threw  him  down  and 
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was  upon  him  cuffing  of  him,  and  the  Lord  Darcy  took  [120  6] 
him  off  and  reproved  his  servant,  and  yet  Markham  chid  ^-^^n^^^^ 
him,  charging  him  with  maintaining  his  man.  And  the  pu^i^hcs^ro.' 
Lord  Darcy  replied,  that  he  had  used  him  kindly,  for  if  ^g^^in^^^  * 
he  had  not  rescued  him  from  his  man,  he  had  beaten 
him  to  rags.  Whereupon  Markham  wrote  five  or  six  let- 
ters to  the  Lord  Darcy,  and  subscribed  them  with  his 
name,  but  sent  them  not,  but  dispersed  them  unsealed  in 
the  fields,  whereof  the  effect  was,  that  whereas  the  Lord 
Darcy  had  said,  that  but  for  him  his  man  Beckwith  had 
beat  him  to  rags,  he  lied,  and  as  often  as  he  should  speak 
it,  he  lied,  and  that  he  would  maintain  with  his  life ;  and 
then  said,  that  he  had  dispersed  those  letters  that  he 
might  find  them,  or  some  body  else  might  bring  them  to 
him ;  and  concluded,  that  if  he  were  desirous  to  speak 
with  him,  that  he  should  send  his  boy,  and  he  should  be 
well  used.  This  cause  was  effectually  handled  at  the 
common  law,  not  enforced  by  the  king's  proclamation, 
because  the  defendant  had  no  knowledge  of  the  procla- 
mation, nor  by  likelihood  could  have,  it  was  so  soon  after 
the  proclamation.  But  the  plaintiff's  counsel,  by  direc- 
tion of  the  court,  left  the  proclamation,  and  yet  Markham 
was  censured  and  fined  five  hundred  pounds.  The  reason 
of  the  sentence  was,  that  this  was  a  compounded  misde- 
meanour, for  the  letter  thus  dispersed  was  in  the  nature 
of  a  libel,  slanderous  and  defamatory  to  my  Lord  Darcy  ;  [121] 
and  the  other  point  was,  that  though  there  were  no  direct 
challenge  to  my  Lord  Darcy  to  fight,  yet  there  were  plain 
provocations  to  it,  and,  as  it  were,  to  call  and  challenge  my 
Lord  Darcy  to  fight  him.  And  though  the  case  was  some- 
thing aggravated,  that  it  was  to  a  peer  of  the  realm,  yet 
the  censuring  of  the  fact  rose  out  of  the  nature  of  it,  and 
not  out  of  the  circumstance  of  the  person.  And  I,  in  my 
sentence,  said  that  the  law  did  not  allow  any  man  to 
strike  in  private  revenge  of  ill  words.  And  the  reason  of 
the  wisdom  of  the  law  in  that  was,  because  there  was  no 
proportion  between  words  and  blows,  but  he  that  is 
strucken  may  strike  again.  But  it  is  true,  that  there  is  a 
judicial  combat  allowed  before  the  constable,  if  a  man  bq 
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[121  a]  called  traitor,  and  in  this  case,  for  matter  of  satisfaction  in 
point  of  honor,  (as  it  is  called,)  that  was  left  to  the  lord 
marshal,  as  a  distinct  court  and  consideration  from  this. 
In  this  case,  in  my  sentence,  I  said  that  those  insolent 
persons  take  upon  them  to  frame  a  law  and  commonwealth 
to  themselves,  as  if  they  had  power  to  cast  off  the  yoke  of 
obedience  to  peace  and  justice.  And  therefore  they  enact 
among  themselves  as  an  undoubted  position,  that  a  man 
wronged  may,  with  his  sword  in  his  hand,  require  satisfac- 
tion of  any  man,  being  no  privy  counsellor,  and  with  a 
mild  word  to  qualify  the  detestation  of  this  kind  of  mur- 
der, they  have  made  it  a  familiar  phrase,  that  he  was  kill- 
ed fairly,  and  he  was  killed  in  equal  fight ;  which  arro- 
gancy  and  rebellion  must  be  subdued  by  this  court,  cen- 
suring the  best,  and  by  judges  and  jurors,  who  must  not 
give  any  way  to  this  impious  distinction  of  fair  and  foul 
killing,  but  must  execute  the  law  with  severity  upon  all 
murderers ;  for  the  law  knows  no  such  distinction. 

And  this  I  vowed  publicly  to  do,  for  I  took  it  to  bo  the 
only  remedy  against  this  damnable  presumption. 

This  sentence  of  mine  it  pleased  the  king  much  to  ap- 
prove, and  it  pleased  him  to  say,  that  I  did  hit  his  own 
mind  in  it.  This  was  the  last  day  of  December,  1610, 
when  it  pleased  him  to  confer  with  his  poor  servant  of  di- 
vers things.  (1) 

(1)  Vide  ante  p.  62,  in  note.    Post,  215,  Hicks'  case. 


Searle's  Case. 

Felony  or  other  capital  crimes  are  not  examinable  in  ecclesiastical  courts,  even 
for  puqjoscs  that  are  examinable  there  ;  but  such  courts  are  bound  by  a  convic- 
tion in  the  courts  of  common  law. 

Vide  in  Crook.       One  Searlc,  parsou  of in  Essex,  was  tried  before 

case  i«,  and  me,  and  found  guilty  of  manslaughter;  whereupon  (Doc- 
loWcd\hafno  ^^""  Dunuc,  mastcr  of  the  requests,  being  his  patron,)  he 
rtiis^c^c^'^^  was  questioned  to  deprivation  before  Doctor  Bird,  judge  of 
and  it  is  there  the  audiencc  to  the  lord  archbishop,  where  he  desired  to 
ruie'notto        be  admitted  to  his  defence,  that  he  was  not  guilty,  contrary 
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to  the  verdict;  and  Doctor  Bird  came  to  me  for  my  diree-     [1^1  6] 
tion.'    And  I  (though  I  doubted  not,  yet)  conferred;  and      ^-^^n^^ 
we  agreed  that  felony  or  other  capital  crimes  were  not  bluon  wh«r« 
examinable  in  the  ecclesiastical  courts,  no  not  for  pur-  in^'^o? ^e  ' 
poses  that  were  examinable  there,  as  in  this  case  of  depri-  cSSlt'iS^io't 
vation ;  and  therefore  they  may  not  originally  examine  JJ^^^berSr 
such  a  crime  to  prove  a  man  criminous ;  much  less,  when  jT^^^J^ 
he  is  so  proved  in  the  proper  court,  impeach  the  sentence 
in  a  court  improper.     But  they  may  build  a  sentence  of 
deprivation  upon  such  a  conviction,  and  they  are  bound 
by  it.     And  it  is  dangerous  for  a  judge  ecclesiastical  to 
come  against  it.    Aprea  288,  290.  accord. 


Pits  vs.  James  &  ala.  q^^^ 

Ejectione 
A  body  eorponte  by  the  name  of  BBnUttr  Dei,  pauperU  dotmu  de  Dommngtom,  pnum 

makes  a  lease  by  the  name  of  Minister  pauperis  domue  Dei  de  Domdngtonf  and  Brownlow. 

the  misnomer  was  held  not  to  be  material.  (1) 

Simon  Pits,  gent,  brought  an  gectione  firma  against  Case  adjudged 
Richard  James,  gent.  Walter  Webster  and  Edward  Bley,  ate  of  chan- 
of  a  messuage  and  divers  lands  thereunto  belonging,  in  ^i^'h  was  also 
Yestley  in  the  said  county  of  Oxford,  demised  unto  him  tou^WnTmis- 
by  Philip  Pits,  gent.     To  which  the  defendants  pleaded  "^JJ^^^*^*"' 
not  guilty  ;  and  the  jury  found  that  one  Sir  Richard  Ab-  i  R©-  4>6. 

mesme  moo* 

berbury,  knight,  was  seised  of  the  manor  of  Dounington  866.  i  Brownl. 

in  the  county  of  Berks,  and  of  the  manor  of  Yestley  in  in' 

the  county  of  Oxford,  (whereof  the  lands  in  question  are 

part,)  and  in   the  sixteenth  year   of  king  R.  2.  had  a 

purpose  to  found  a  hospital  at  his  manor  of  Donnington,       [122] 

for  certain  poor  persons  to  serve  God,  et  prtBcipue  to  pray 

for  the  souls  of  king  Richard  and  himself  while  they  lived, 

and  after,  and  for  the  souls  of  the  king's  progenitors  and 

heirs,  and  his  own  ancestors  and  heirs  forever,  according 

to  such  ordinances  as  he  should  make. 

Then  they  find,  that  the  king,  taking  knowledge  of  his 
godly  purpose,  to  further  the  same,  and  to  make  himself  * 

(1)  See  Gilbert  v.  Nantucket  Bank,  5  Mass.  97.  BuUard  v.  Nant 
Bank,  5  Mass.  99.  16  Mass.  141,  Commonwealth  v.  Dedham,  a*  to 
miinamer  of  corporations. 
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[122  a]  partaker  of  the  benefit  thereof,  did  give  him  license,  bjr 
his  letters  patents,  to  found  the  hospital  at  his  manor  of 
Donnington  for  certain  poor,  whereof  one  should  be  above 
the  rest,  and  should  be  called  minister  Dei,  pauperis  do- 
mus  de  Donnington  ;  and  that  he  might  give  to  the  min- 
ister and  poor,  and  their^uccessors,  two  acres  of  his  manor 
of  Donnington  for  their  habitation,  and  the  manor  of  Yest- 
ley  for  their  sustentation,  to  serve  God ;  and  especially  to 
pray  for  the  souls,  iU  supra,  according  to  ordinances,  ut 
^supra.  Then  they  find  that  Abberbury  did  erect  the 
house,  and  place  poor  according  to  his  purpose  and  the 
king's  license.  Then  they  find  that  he,  by  his  deed  17 
R.  2.  reciting  that  he  had  founded  the  hospital  of  certain 
poor  to  pray  for  the  souls,  <&c.  ui  supra,  appoints  Walter 
Cleare  to  be  above  the  rest,  and  he  and  his  successors  to 
be  called  minister  Dei,  pauperis  domus  de  Donnington, 
and  then  gives  dicto  WaUero,  in  pauperibus  confratribus 
suis,  the  two  acres  and  the  manor  of  Ycstlcy,  habendum 
dicto  WaUero,  ministro  et  pauperibus  confratribus  suis  et 
eorum  successoribus  imperpetuum,  and  no  mention  there 
of  prayers. 

Then  he  makes  his  ordinances  with  his  title,  (inter  alia) 
pro  salubri  statu  of  the  king  and  himself,  during  life  and 
after,  for  the  souls,  ut  supra. 

And  there  is  one  ordinance  amongst  the  rest,  that  the 
poor  shall  every  day  go  to  mass,  to  a  chapel  of  friars  near 
adjoining,  and  shall  say  fifty  pater  nosters,  and  as  many 
ave  marias.  Then  they  find,  that  (after  many  others)  one 
Thomas  Letherland  was  made  minister  there,  and  that  he 
and  his  confreres,  by  the  name  of  Thomas  Letherland, 
yeoman,  minister  of  the  alms-house  of  God,  of  Donning- 
ton, besides  Newbury  in  the  county  of  Berks,  and  the 
alms-men  confreres  of  the  same  house,  did  demise  unto 
David  Lewes,  doctor  of  law,  the  manor  of  Yestley,  (where- 
of the  land  in  question  is  part,)  for  the  term  of  eighty 
years,  which  lease  was  made  in  8  Eliz.  and  that  lease  by 
mean  conveyances  is  brought  down  to  Philip  Pits,  who 
made  the  lease  to  the  plaintiff,  ut  supra,  entering  upon 
Richard  James  who  was  in  possession,  and  Richard  James 
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and  the  other  defendants  reentered.     And  so  concluded     [122  h'] 
upon  guilty  or  not  guilty.     And  judgment  upon  this  case      w^v-w^ 
was  given  for  the  defendants,  that  the  plaintiff  should  be 
barred  because  he  had  no  title,  and  therefore  could  not 
justify  to  enter  upon  Richard  James. 

This  case  was  divided  into  two  great  points. 
The  first,  whether  this  were  not  an  hospital  dissolved, 
and  given  to  the  king  by  the  stat.  1  E.  6.  of  Chantries. 

The  second,  whether  the  lease  made  by  Letherland 
(under  which  the  plaintiff  claims)  were  made  according 
to  the  name  of  corporation  or  not.  *  *  *  * 

Now,  in  the  second  great  point,  I  observe  that  the  true      f  124  1 
name  was  not  found  in  a  direct  clause  according  to  the  ^  ^s^^^  ?^^^ 
modern  and  exact  form,  but  it  is  only  made  by  collection  ; 
the  minister  being  named  by  himself  exactly  in  the  king's 
license,  but  the  poor  are  not  tliere  joined  in  the  name, 
but  afterwards  in  the  grant  of  the  land  of  Abberbury,  and 
so  more  fully  and  directly  to  be  gathered  out  of  connex- 
ion of  the  clauses,  than  in  Doctor  Eyries'  case.    Now  then 
to  the  misnomer :  there  was  addition  in  these  words  '  be- 
sides Newbury  in  the  county  of  Berks,'  which  was  not 
regarded,  though  it  were  not  found  by  the  verdict  to  be  so 
seated,  because  it  shall  be  presumed  true,  as  in  Harper's 
case,  Coke  lib.  11.  25.     If  a  man  covenant  to  stand  seised  in  this  cam  of 
to  the  use  of  /.  S.  his  cousin,  he  need  not  to  aver  that  he  {Jow^ch^uie*^ 
was  his  cousin,  and  yet  it  is  necessary,  but  it  must  come  j^j^j^^^ 
on  the  other  side ;  and  this  is  but  a  surplusage  to  make  ^^ey  e:.  6.  may 
the  name  a  little  more  certain,  which  before  was  full  and  doubtful  judg- 
perfect  of  itself.     But  you  must  not  so  follow  the  truth  of  228.  s  And. 
the  present,  that  you   lose  the  known  name  and  notion  ^  I'cr.  m ' 
which  is  the  use  of  nomination  ;  as  was  in  the  case  of 
Hale  and  Wingate,  where  Windsor  college  being  found- 
ed by  Ed.  4.  by  the  name  of  the  dean  and  canons  of  the 
king's  free  chapel  of  Windsor,   the   lease  was  made  in  lo  co.  la-i, 
king  Philip's  time,  by  the  name  of  the  king  and  queen's 
free  chapel ;  for  this  was  a  variance  in  the  very  body  and 
substance  of  the  name,  (not  in  an  excrescence,)  though  it 
were  in  some  sort  true. 


^ 


2  And.  116. 


Mo.  639. 
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{1^4  6]  Now  touching  the  words  'brethren'  for  ^ confreres ^^ 
^  almshouse  and  almsmen '  for  '  poor  house  and  poor  men,' 
'brethren  of  the  house'  for  'brethren  of  the  minister;' 
these  differences  were  not  regarded. 

So  in  conclusion  the  great  objection  was  that  where 
the  true  name  was  minister  Dei  pauperis  domus,  it  was 
made  minister  pauperis  domus  Dei  in  the  lease,  which 
was  said  to  be  an  inversion,  not  only  of  words  and  order, 
but  also  of  sense  and  matter. 

For  whereas  the  institution  was,  that  the  minister  prasit 
aeteris,  here  he  is  made  a  servant  to  the  house,  clean 
contrary.  And  of  this  opinion  justice  Warberton  was ; 
but  my  brother  Winch  and  I  were  plainly  contrai^; 
whereof  I  gave  this  reason,  that  minister  doth  not  always 
import  an  inferior  to  him  to  whom  he  doth  minister ;  for 
the  psalm  saith,  God  hath  made  man  paulo  inferiorem 
angelis  ;  and  yet  in  the  first  chapter  to  the  Hebrews  it  is 
said,  that  the  angels  are  ministering  spirits,  sent  forth  for 
the  good  of  God's  saints. 
[125]  And   the  pope,  in  imitation   of  the  truth,  calls  himself 

servus  servorum  Dei ;  for  it  is  true,  that  governors  both 
civil  and  ecclesiastical  serve  the  people.  And  therefore 
Saint  Bernard  saith  well,  pralati  non  tarn  studeant  praes- 
se  quam  prodesse.  And  our  Saviour,  Mat.  23.  11.  'he 
that  is  greatest  among  you,  let  him  be  your  servant.' 

Now  touching  this  name,  to  prove  that  as  it  hath  all  the 
words  in  number,  sound  and  notion,  so  in  effect  and  mat- 
ter, observe  that  the  word  minister  is  nomen  aquivocunij 
multiplex,  amS^^guumj  relativum;  and  therefore  Dei  is 
added  for  relation. 

So  now  you  have  minister  for  servant,  and  God  for  his 
lord  and  master.  But  yet  you  have  not  his  employment 
and  service  ;  for  though  all  good  men  be  called  God's 
servants  in  their  general  vocation,  yet  they  cannot  be  call- 
ed the  ministers  of  God  but  to  a  more  special  use.  And 
that  xaT  <{«xvv  is  understood  prima  facie  of  the  clergy, 
but  that  fits  not  this  case,  for  he  is  by  institution  lay. 
Therefore  you  must  yet  find  his  other  service,  which  fol- 
lows, that  he  is  the  minister  of  God  of  his  poor  house  at 
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Donnington ;  that  is  as  much  as  to  say,  the  minister  of  [125  a] 
God  for,  or  about  his  poor  house,  &c.  acU,  in  that  service  ;  v^*v-^ 
so  God's  service  in  this  name  is  the  service  of  God's  house, 
and  therefore  they  are  convertible.  And  who  sees  not, 
that  whosoever  ministers  to  the  poor,  ministers  to  God  ? 
As  it  appears  in  that  solemn  sentence  of  the  last  day,  in- 
asmuch as  you  did  feed,  clothe,  lodge  the  poor,  you  did  it 
unto  me. 

The  hardest  cases  that  were  ever  adjudged  upon  those  lo  Co.  125. a. 
misnomers  have  been  either  upon  omissions  or  additions  ; 
as  Fisher  and  Boy's  case,  for  omission  of  the  word  scho-  ^^  ^^-  ^^^-  *• 
lares  in  a  second  part  of  the  name,  which  I  should  hardly 
have  judged ;  for  since  they  were  named  the  scholars  of 
the  house  in  one  part  of  the  name,  it  must  follow  that  it 
was  the  house  of  the  same  scholars,  (which  was  all  that 
wanted ;)  as  burgesses  of  Lynne  implied  that  Lynne  was  a 
borough. 

And  Paschal  and  Fanshawe's  case  of  the  Savoy,  or  call-  *^«-  ^^-  M*'- 
ed  the  Savoy,  was  a  hard  judgment ;  for  things  shall  be 
supposed  to  be  named  according  to  truth ;  and  therefore 
in  the  case  of  Lynne,  the  meaning  of  Lynne  Regis  was 
adjudged  to  import  that  it  was  called  King's  Lynne.  And  10  Co.  32.  b, 
indeed  upon  that  judgment  a  writ  of  error  was  brought 
and  compounded,  and  therefore  it  is  no  very  firm  autho- 
rity. 

And  this  case  is  made  more  full  by  the  verdict,  which 
finds  that  the  true  master  and  brethren  did  make  the  lease 
by  the  name,  prout ;  which  cautious  course  of  finding  is 
commended  in  the  case  of  Lynne. 

And  so  I  conclude  this  point  with  two  excellent  authors' 
divine  and  human.     Tully  thus;   ExiMjmt  sape  injuriiB 
calumnia  quadam  et  nimis  callida,  sed  malitiosa  juris  in- 
terpretationCy  ex  quo  iUud,  summumjus  summa  injuria. 
And  Ecclesiasticus,  chap.  19.  speaks  of  this  elegantly, 

thus  : 

« There  is  a  certain  subtil ty  that  is  fine,  but  it  is  un- 
righteous, and  there  is  that  wresteth  the  open  and  mani- 
fest law ;  yet  there  is  also  that  is  wise  and  judgeth  right- 
eously.'    So  he  makes  three  degrees  ;  some  impudent  to 

36 
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[126  6]  give  false  judgment  grossly ;  some  others  as  wicked,  yet 
do  it  more  cunningly  under  pretence  of  strains  of  law. 
But  a  man  may  be  as  wise  and  fine  to  justice  as  any  others 
to  fraud ;  and  so  I  commend  the  judge  that  seems  fine 
and  ingenious,  so  it  tend  to  right  and  equity,  and  namely, 
that  in  these  cases  of  captious  misnomers  doth  mould  the 
small  disorders  of  the  name  to  make  good  the  contract 
and  bargain.  And  I  condemn  them  that  either  out  of 
pleasure  to  shew  a  subtle  wit,  will  destroy,  or  out  of  in- 
curiousness  or  negligence  will  not  labor  to  support,  the 
act  of  the  party  by  the  art  or  act  of  the  law. 


ri26]  Slater  vs.  Franks. 

The  words  '  Thou  art  mahmoom,*  (which  is  an  English  word,  and  in  some  parts  is 
understood  to  mean  perjured,)  are  actionable  without  arerring  the  sense  or  that 
it  was  understood. 

The  words  '  Thou  art  a  bankrupt,'  are  not  actionable  unless  it  is  averred  in  the  de- 
claration that  the  plaintiff  is  a  merchant. 

In  an  action  for  slander  against  husband  and  wife,  for  the  words  of  the  wife,  the 
plea  must  be  that  the  wife  only  is  not  guilty. 

Parole  main-  Slater  brought  an  action  of  the  case  against  Franks, 
tha^'dioughtiie  ^OT  saying,  '  thou  art  a  mainsworn  lad,  and  a  bankrupt 
underatood\n  ^^^•'  ^^^  ^^^^^  ^  vcrdict  it  was  said,  that  these  words 
all  places,  vet   bear  no  action,  for  it  was  not  averred  in  the  declaration 

it  IS  in  Ennish,  ' 

and  therefore    that  he  was  a  merchant,  so  the  word  bankrupt  was  of  no 

needs  not  the      ^  i  •    i  #•  i  ,  •  • 

averment  as      lorcc ;  wnicfi  was  confcssed,  and  so  it  stood   upon   the 

doth.  Ant.  117.  word  mainswom.     Against  which  it  was  said,  that  it  was 

an   unknown  word  in  these   parts,   and  of  an  uncertain 

sense,  though  in  the  North  parts  it  was  understood  to  be 

as  much  as  perjured,  or  forsworn  with  his  hand  upon  the 

book.     Now   it  was  not  averred  that  it  wks  spoken  in  the 

presence   of  such  as  understood  the  word,  nor  that  the 

Verdict  and  no  ^ord   imported  perjury.     And  yet  we  gave  judgment  for 

46"*%  Rol^-MS.  ^^®  plaintiff.     And   another  like  judgment  we  gave  this 

Baron  and        term  upon  the  same  word.     And  the  verv  like   judgment 

feme.  Br.  64.  .  t-t-h     -  ^   »  ^  Jo 

Cr.  Jac.6.        was  given  Hill.  10  Jac.  Rot.  1783. 

V.Hill.  10 Jac.      -A^nd  Hill.  1  Jac.  Rot.  1372.  Small  brought  an   action 

fiJ'owJiwi?'     against  Bell  and  his  wife,  because  the  wife  called  him  a 

Report!  4. 
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'  mainsworn  thief,'  and  the  defendants  pleaded  not  guilty,     [126  a] 
and  found  for  the  plaintiff.     But  there  he  could  have  no     ^-^-n/'-w' 
judgment,  because  the  defendants  should  have  pleaded  that  i  l^n^Aih. 
the  wife  only  was  not  guilty,  so  there  was  no  issue  in  ef-  ycW.  210. 
feet  joined.     2  Cro.  6.  (1) 

H)  But  in  such  case  both  must  join  in  the  plea;  Yelv.  210,  Tampiam 
V.  Newsman  and  wife  ;  but  if  the  plea  be  that  they  are  not  guilty,  it  will 
be  good  after  verdict    Cro.  Car.  417,  Needier  v.  Symnell  and  wife*.. 


S  Cro.  883. 


Action  for  Welsh  Words. 

A  declaration  in  slander  for  calling  the  plaintiff  idonor,  (which  if  a  Welsh  word 
signifying  perjured)  and  arerring  that  it  was  uttered  in  the  presence  of  persons 
who  understood  the  Welsh  tongue  is  good,  without  aTerring  what  the  word  im- 
ports. 

In  the  Exchequer  an  action  of  the  case  was  brought  by  scro.  496. 

against    for  calling  him   idonor^  in  the  Ant. in.Hutt. 

Welsh  tongue,  and  did  aver  that  it  was  in  the  presence  of®*  ^«"^*>*-^- 
divers  that  understood  the  Welsh  tongue,  but  did  not  aver 
what  the  word  did  import;  and  yet  judgment  was  given 
for  the  plaintiff;  and  the  court  took  information  by  Welsh- 
men what  the  word  meant  in  English,  wherein  they  were 
satisfied  that  it  was  as  much  ^s  perjured  in  English. 

And  the  like  judgment  in  the  Common  Pleas  and  upon 
the  like  form  of  declaration,  was  found  upon  search  in  the 
Common  Pleas,  between  Gillam  Verch,  Howell,  against 
Evan  George,  for  a  slander  in  Welsh  words,  Tr.  43  Eliz. 
3024.  and  another  Paschse  44  Eliz.  Rot.  834.  And  at  this 
time  Serjeant  John  Moore  informed  the  court,  that  judg- 
ment had  been  given  in  the  King's  Bench,  6  Jac.  in  the 
case  of  one  Tuck,  upon  these  words,  *  thou  art  an  healer  YeW.  165. 

.   .  »  1  1  3  Cro  260. 

of  felons,'  without  any  averment  how  they  words  were  Noy.  19, 133. 
taken,  because  the  court  was  informed,  and  took  knowl- 
edge, that  in  some  countries  it  was  taken  for  a  smotherer 
or  coverer  of  felons.  (1) 

(1)  See  1  Saund.  242.  n.  (1.)  and  Starkie  on  Slander  306,  where  the 
doctrine  of  this  case  is  recognized.  Where  the  words  spoken  are  Enfif- 
lish  words,  it  is  not  necessary  to  aver  that  they  were  understood  by  the 
hearers.   Ante  1 17,  Box  v.  Bamaby ;  and  Slater  v.  Franks,  9upra. 
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[126  6] 

Chancellob,  &c.  vs.  Walgrave. 

Of  Popiih  ncttMnta  conTict,  ice. 


r^27l  Scaise  vs.  Nelson* 

a  jadgment  may  be  amended  by  the  book  of  judgmento  of  the  prothoiiotary. 

Amendment  of  ScAisE  brought  an  action  of  the  case  against  Nelson 
^^"bSlSrof  ^^  and  his  wife,  for  scandalous  words  spoken  by  the  wife, 
i^R^L  SSi,  and  had  judgment  et  pned  la  femme  in  mia,  fyc.  where 
Vk  "ir'^\nt  ^^^^  ought  to  be  amerced  :  and  upon  a  writ  of  error,  the 
119.  Po«t."  184.  record  was  certified  into  the  king's  bench ;  and  yet  by 

Winch.  1).  .  lit 

Moor.  f.  869.  order  of  the  court  here  it  was  amended,  because  upon 
Br.  14, 66, 74.    view  of  the  book  of  judgments  of  Goldsborough  the  pro- 

thonotary,  it  appeared  there  well  entered  and  directed. 

1  Cro.  574.  Cr.  Jao.  439,  633. 


Obligation.  WaRNER  VS.    WaiNSFORD. 

In  debt  against  an  administrator,  he  may  plead  that  the  intestate  was  indebted 
to  him  eighty  pounds,  and  that  goods  to  that  ralae  and  no  more  came  to  his 
hands,  which  he  retains,  thou^  such  plea  amount  to  a  pieinemaU  adwdnUter. 

Fleas  amounting  to  the  general  issue  ought  not  to  be  demurred  upon,  but  moved 
to  the  court. 

Picss  amount.  SiR  Henrt  Warnkr  brought  an  action  of  debt  against 

isfue!  ^"cr.  Waiusford,  administrator  of  Kirby,  who  pleaded  that  the 

lal^'crlhic^'  intestate  was  indebted  unto  him  by  divers  obligations, 

i^r^i57  \^  (^"^^  recites  them,)  to  the  sum  of  eighty  pounds,  and  that 

iLc.  178,251.  goods  to  that  value,  and  not  above,  came  to  his  hands, 

2  Cr.  716. 

Poet.  218!  which  he  detains  for  his  debt,  and  that  he  had  nothing 
uUra.  The  plaintiff  demurred  in  law,  because  it  amount- 
ed unto  the  general  issue  of  pleinement  administer.  But 
the  better  opinion  of  the  court  was,  that  this  is  no  cause 
of  demurrer,  for  the  plea  is  sufficient;  (1)  and  besides  it 

(1)  It  ia  optional  with  the  defendant,  in  such  case,  either  to  plead  a 
retainer  for  a  debt  due  to  himaelf,  of  equal  or  superior  degree  to  that  for 
which  the  action  is  brought,  or  to  give  it  in  evidence  on  the  general 
plea  of  pUnt  adnninisiraviL  3  Burr.  1380,  Plumer  v.  Marchant  1 
Saund.  333.  n.  (&)    1  ChiUy  485. 
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is  some  matter  in  law,  which  hath  been  allowed  always  to     [127  a] 
be  pleaded  especially,  and  not  left  to  a  jury ;  and  the    ^^^^^ 
reason  of  pressing  a  general  issue  is  not  for  insufficiency  2Ro.  146. 
of  the  plea,  but  not  to  make  long  records  when  there  is  a.  contrary,' Dr 
no  cause,  which  is  matter  of  discretion,  and  therefore  it  ^[f    * 
is  to  be  moved  to  the  court,  and  not  to  be  demurred 
upon. (2) 

(2)  A  special  plea  amounting  to  the  general  issue,  though  cured  by  a 
general  demurrer,  is  bad  on  special  demurrer ;  though  it  seems  it  may 

also  be  taken  advantage  of  by  motion  to  the  court.    12  Mod.  513, 

V.  Saunders.  5  Mod.  252,  Hallet  v.  Byrt  Com.  Dig.  Pleader  (E.  14). 
Bac.  Abr.  Pleas.  G.  3.  1  Chitty  498.  Archbold's  Civil  Pleading,  Idd, 
195  and  19(>.  Stephen  on  Pleadmg,  412.  1  Mass.  459,  Inh.  of  Freeport 
V.  Edgecomb.  3  Mass.  310,  Moors  v.  Parker  &  a/.  6  Mass.  6,  Martin 
V.  Woods.    19  Johns.  300,  Bank  of  Auburn  v.  Weed. 


Pie  v8»  Coke. 

If  two  peraoas  eihibit  MTenl  informationa  agaiast  the  nme  defendant,  on  the 
aame  day  and  for  the  same  offence,  the  court  can  giro  judgment  for  neither. 


[128] 


Pie,   the   informer,   exhibited   an   information   against  informations 
Peter  Coke,  clerk,  for  taking  of  farms.     And  now  it  was  3^*^,  on?'* 
moved  by  Serjeant  Hutton,  that  another  information  was  ™°^**  \  ^^' 

J  J  '  353.  Po«t.S09. 

exhibited  by  another  informer,  for  the  very  same  offence,  Moor  864. 
and  both  exhibited  upon  one  day;  so  there  was  no  priority  b.pio.  10.  b. 
to  attach  the  right  of  action  in  the  one  more  than  in  the 
other :  and  therefore  the  court  advised  them  to  plead  the 
truth  of  hfe  case ;  for  it  was  sufficient  to  bar  them  both, 
inasmuch  as  there  being  no  precedency  of  suit  to  attach 
it  in  either,  the  court  could  give  judgment  for  nei- 
ther. (1) 

(1)  This  decision  is  founded  on  the  legal  fiction  that  there  is  no  frac- 
tion of  a  day.  This  maxim,  however,  is  not  of  universal  application, 
and  is  frequently  disregarded,  when  necessary  for  the  purposes  of  jus- 
tice. In  the  case  of  Combe  v.  Pitt,  3  Burr,  1434,  Lord  Mansfield, 
alludinff  to  the  case  in  Uie  text,  says,  'Though  the  law  does  not,  in 
^eneralj  allow  of  the  fraction  of  a  day,  yet  it  admits  4t  in  cases  where  it 
IS  necessary  to  disHn^ish,  And  I  do  not  see  why  tlie  very  hour  may 
not  be  so  too,  where  it  is  necessary  and  can  be  done.  For  it  is  not  like  a 
mathematical  point,  which  cannot  be  divided.'  At  the  present  day,  it  is 
believed,  the  authority  of  the  case  of  Pie  v.  Coke,  above  reported,  would 
not  be  recognized.  The  doctrine  of  tiie  case  in  the  text  is,  however, 
tocogniaed  in  Bunb.  9,  Adams  v.  Carter  and  Olive  v.  Carter. 
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278  Perkin  vs.  Pebkin.     Witseb  vs.  Casbon. 

[128  a] 

Oglethorp  vs.  Maud. 

Motion  to  amend  the  writ  by  the  curaitor't  book,  bat  no  decision. 


fibor^  Perkin  vs.  Perkin. 

tf  the  plaintiff,  in  kit  fepltcation  to  a  plea  in  bar  which  is  insufficient,  set  forth  a 
defective  title  in  himself,  he  cannot  have  judgment. 

Enrolment  Perkin  brought  an  ejectione  fimuB  against  Perkin  :  the 

be  before  the    defendant  pleaded  a  special  bar,  which  was  insufficient ; 

gsaceofthe      the  plaintiff  replies,  and  conveyed  the  land  to  his  lessor, 

the  land^iieth.    by  bargain  and  sale,  acknowledged  before  Tempest,  a 

4  ir^nf 3.'cap.    justice  of  peace  of  the   West-Riding,   and   Cartwright, 

^^'  clerk  of  the  peace  there,  and  enrolled  within  six  months. 

And  the  plea  was  holden  sufficient,  because  it  did  not 

appear  that  the  land  in  queston,  which  was  conveyed,  did 

lie  within  the  West-Riding,  but  generally  in  Yorkshire. 

But  it  was  holden  clearly,  that  though  the  words  of  the 

statute  be  before  the  justices  of  the  peace  of  the  county, 

yet  it  will  serve  before  a  justice  of  the  peace  of  the  West 

Riding,  if  the  land  lie  there.     Quare,  of  a  corporation. 

Post.  199.         ^^*  within  a  county.     So  in  this  case,  though  the  bar 

\^l'i^\  Cs.    ^®''®  nought,  yet  because  the  plaintiff  made  no  title  in 

300. 8  Co.  120.  his  replication,  he  could  have  no  judgment.  (1) 

I).  139.  D. 

(1)  See  16  Mass.  1.  Keay  v.  Goodwin.  iicc»    AnU  p.  52,  Foster  v. 
Jackson,  n.  (4)  * 


Ebor.  Withes  vs,  Casson. 

Brownlow. 

The  misrecital  of  a  lease  in  a  grant  of  the  roTeraion  expectant,  as  habend.  a  Festo 
Aftnunc.  for  a  Festo  Purific.  does  not  prejudice  the  grant. 

2Ro.  52.  Withes  brought  an  action  of  trespass  against  Casson, 

iof)6^^Cr"*'     ^^'   taking  of  his  beasts  at   Seaton,  in   a   place  called 
399.  Dy.  ob.b.  Borou&:h  close.     The  defendant  avowed  for  himself  and 

116.b.  lAnd.      ,  .         .^  .  ^        r.i-      i       i     /^  j 

3.  Co.  L.  46.  b.  his  Wife,  and  made  cognizance  for  Elizabeth  Casson,  and 
pleaded  that  Philip  Fairfax,  knight,  was  seised  of  it  in 
fee,  and  2  of  Octob.  quitUo  Jac.  did  demise  it  unto  Ralph 


Marshall  V8,  Steward.  279 

Lowson,  habend.  from  the  feast  of  the  Annunciation  next     [128  6] 
after,  for  twentyone  years,  rendering  ten  pounds  per  an-     v^'v-^^ 
num  at  the  feast  of  St  Michael,  and  our  Lady-day ;  and 
that  Philip  Fairfax,  8  of  September  8  Jac,  by  his  deed 
reciting  the  lease  ut  supra^  did  bargain  and  sell  the  said 
reversion  and  rent  unto  his  wife  and  Eliz.  Casson,  habend. 
for  their  lives,  if  the  said  term  of  twentyone  years  should 
so  long  endure ;  and  for  twentyfive  pounds  rent  behind  at 
St.  Mich,  in  the  tenth  year  of  the  king,  he  did  avow  and 
make  cognizance  as  before.     The  plaintiff  pleaded  in  bar,  a  grant  of  a 
that  Philip  Fairfax  did  not  grant  the  said  reversion  modo  \^J^^^^c\tr 
et  forma;  the  jury  found  all  the  matter  just  as  it  was  laid  ©d. 6 Co. 36*. 
by  the  defendant,  saving  that  they  found  that  the  lease 
unto  Lawson  was  made  habend.  a  Festo  Purific.  and  not 
a  Festo  ^nnunciationis ;  and  that  Fairfax  in  his  bargain 
and  sale  of  the  reversion  did  recite  that  lease  made  unto       [1291 
Lawson,  habendum  a  Festo  ^nnunciationiSj  which    was 
not  so,  and  then  granted  the   said  reversion  and  rent,  j  q^  399^ 
prout.     And  yet  the  court,  una  vocSy  gave  judgment  for 
the  avowant,  and  held  it  to  be  a  good  grant  of  the  rever- 
sion and  rent,  which  was  the  point  in  issue. 


Marshall  vs.  Steward. 

An  action  may  be  maintained  for  words  imputing  to  the  plaintiff  intercourse  with 
the  deTil. 

Marshall  brought  an  action  of  the  case  against  Stew-  Browni.  1 R.  s. 
ard,  reciting  the  stat.    of  1   Jac.  of  invocation  of  foul  iro11.46,  40. 
spirits,  (which   was  needless,)  for  speaking  these  words  Jqj^^^ 
unto  him,  *  the  devil  appears  unto  thee  every  night  in  the  "tra 
likeness  of  a  black  man,  riding  upon  a  black  horse,  and  Conferrest 
thou  conferrest  with  him,  and  whatsoever  thou  dost  ask  deyiK 
him  he  doth  give  it  thee,  and  that  is  the  reason  thou  hast 
so  much  money.'     And  after  a  verdict  finding  the  words> 
the  court  gave  judgment  for  the  plaintiff. 
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Wilton  m.  Habdinqham. 


[129  a] 


tCr.68S. 
9Cr.  886. 
ILe.S42. 


Amercement 
inleet. 
8tlka6. 
1  Wilt.  251. 
Contra. 

9Cro.49S. 
Not.  34.  Post. 
14S.  Ben.  91. 
t  Cr.  96. 


lInrt.lS6.b. 
9  Keb.  613.  p. 
65.  8  Co.  40.  b, 
Jones  301. 
1  Cr.  J75. 


Wilton  vs.  Hardingham. 

If  a  defendant,  in  trespass,  justifies  a  distress  for  an  amerciament  in  a  Leet,  he 
must,  in  pleading,  aver  that  the  offence  was  committed  within  the  jurisdiction. 

The  plea  ought  also  to  set  forth  that  the  amerciament  was  to  a  certain  som,  and 
that  it  was  affered  by  afferors  to  such  a  sum  certain. 

Wilton  brought  an  action  of  trespass  against  Harding- 
ham  ;    the  defendant  justified,  that  the  plaintiff  was  a 
common  baker,  dwelling  in  Timsteed  in  the  county  of 
Norfolk,  and  that  it  was  presented  in  a  leet  in  Timsteed, 
that  he  had  sold  bread  against  the  assize  in  locis  viciniSy 
whereupon  he  was  amerced,  and  by  amerciament  affered  to 
lOs.  and  that  by  a  precept  out  of  the  court  he  did  distrain 
the  plaintiff.     And  the  court  gave  judgment  for  the  plain- 
tiff, because  it  doth  not  appear  that  the  offence  was  com- 
mitted within  the  jurisdiction  of  the  leet,  which  shall  not 
be  presumed  with  us  except  it  be  specially  pleaded.     But 
perhaps  the  presentment  in  the  leet  is  good  enough  with- 
out special  mention  in  the  presentment  that  it  was  done 
in  the  jurisdiction,  if  the  truth  were  so.     And  yet  note, 
that  the  presentment  is  not  so  full  and  perfect,  therefore 
let  them  beware.     And  I  noted  that  the  plea  was  absurd; 
for  it  was  said,  that  he  was  amerced,  without  saying  what, 
and  that  the  amerciament  was  affered  to  10s.  for  which  he 
distrained.  (1)     Now  the  jury  must  amerce  to  a  certain 
sum,  which  may  be  mitigated  and  affered  by  others,  and 
therefore  these  offices  cannot  be  confounded. 

(1)  This  doctrine  is  overruled  in  Brook  v.  Hustler,  1.  Salk.  56,  and 
The  Duke  of  Bedford  v.  Alcock,  1  Wils.  249. 


1  Ro.  R.  51. 
Hard.  IdS.  Br. 
Error  117. 
Syd.  93, 131, 
143,  m 


CowLET  &  Wife  vs.  Podlton  &  Wife. 

In  an  action  by  husband  and  wife  against  husband  and  wife  for  scandalous  words 
■poken  by  oae  of  tiie  women  against  tbe  other,  if  one  of  the  women  di«  after 
▼erdict,  judgment  will  be  stayed. 

Cowlet  and  his  wife  brought  an  action  upon  the  case 
against  Poulton  and  his  wife,  for  scandalous  words  spoken 
by  one  of  the  women  of  the  other  woman.     And  after  a 


Sir  George  Grislet's  Case.     Wilson's  Case.  281 

verdict  the  court  was  informed  that  one  of  the  women     [129  6] 
was  dead  ;  whereupon  judgment  wag  stayed.     Yel.   113,      ^-^^v^^ 
209.     1   Cr.   674.      1   Cr.  Car.  208.      Cr.  Jac.  19,  356.  Death  ^er^ 
Cr.  Car.  250.     Styles  299.  (1)  J^foJoVd;? 

(1)  The  law,  in  this  respect,  is  since  altered  by  stat.  17.  Car.  2d.  c.  8. 
8.  1.  by  which  it  is  enacted  that  *in  all  actions  personal,  real  or  mixed, 
the  death  of  either  party,  between  the  verdict  ana  judgment^  shall  not  bo 
alleged  for  error,  so  as  such  judgment  be  entered  within  two  terms 
after  such  verdict.'  If  the  party  die  after  ike  assizes  begin,  thouflrh 
b^fbre  the  Iriol,  it  is  within  the  remedy  of  the  sUtute.  7  T.  R.  31, 
Jacobs  V.  Misciconic.  The  judgment  is  to  be  entered  by  or  against  tlio 
party  as  ifhe  were  living.    lSalk.42.    d  Saund.  73,  m.  in  notes. 


ment. 


9ir  George  Grislet's  Case. 

A  Baronet  most  be  laed  hj  his  title,  and  a  defect  in  this  reapect  ia  not  amendablo. 
[Case  omitted  aa  of  no  anthoritj  in  thia  country.] 


Wilson's  Case. 

The  want  of  aa  original  bill  ia  cured  by  verdict,  where  the  tenor  of  the  bill  is 
entered  of  record. 


[130] 


One  exhibited  a  bill  de  placito  debiti  versus  Wilson,  an  icr.sst. 
attorney  of  this  court.     And  after  a  verdict  it  was  moved  m.  joneV 
in  arrest  of  judgment,  that  the  original  bill  was  not  filed  ^icd,  helped 
with  the  custos  breviuvn^  as  it  ought  to  be.     But  it  ap-  p^'Jf^^^ 
peared  to  the  court,  that  the  tenor  of  the  bill  was  entered 
of  record  in  hoc  verba  ;  and  it  seemed  to  the  court,  that  i  saund.  sis. 
this  was  remedied  by  the  statute  of  jeofailes,  as  being  in 
the  nature  of  a  want  of  an  original  afler  verdict.     But  yet, 
because  it  was  said  it  had  been  otherwise  ruled  in  the 
case  of  one  Matthew  Rood,  an  attorney,  the  court  would 
advise. 

Note,  that  it  hath  been  since  judged,  in  the  common  i  Cr.  m  pio. 
pleas,  cured  by  verdict;  and  so  also  in  the   exchequer  ^yi). 5 pj;,.    '' 
chamber,  upon  error  out  of  the  king's  bench  upon  want  of  PoVt"iiri,23i. 
a  bill  there ;  yet  the  words  of  the  statute  are  «  want  of  •'*'^*'"'  ^*- 
original  writ.'  ( 1 ) 

(1)  The  lUtuta  18  Eliz.  helps  the  want  of  an  original  to  all  intents  aa 
if  there  had  been  a  good  one  on  file. 
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St  John  vs.  Dioos.     Wilbt  w.  duiNssr. 


[130  a] 


Recital  bind- 
eth  not.  Post. 
284.  lCr.77. 


St  John  v8.  Diggs. 

A  recital  in  the  condition  of  an  obligation,  that  the  aum  to  be  paid  it  for  the  rent  oT 
certain  land,  is  not  material,  and  no  advantage  can  be  taken  of  it  in  pleading. 

Saint  John  brought  an  action  of  debt  against  Diggs 
upon  an  obligation,  and  the  conditon  was,  that  the  de- 
fendant should  pay  to  the  plaintiff  ten  pounds,  which  is 
for  a  rent  of  certain  lands ;  the  defendant  alleged,  that 
the  plaintiff  had  entered  upon  the  land,  and  so  suspended 
the  rent :  whereupon  the  plaintiff  demurred  in  law,  and  it 
was  adjudged  for  him  ;  for  this  being  but  a  recital  that  it 
was  for  rent,  it  is  not  material.  It  seems  the  same,  though 
he  had  applied  it  by  pleading  to  the  lease,  d^c.  (1) 

(1)  Vide  pott,  190,  Dorrel  v.  Andrews,  and  note  the  distinctioii 
between  this  action  and  an  action  of  covenant  or  debt  &c.  for  rtnt^ 
to  nomine. 


Ant.  lis.  Mo. 
868.  1  RoU. 
204,296. 

Album  breve. 


Wilbt  vs.  Quinset. 

Between  Wilby  and  Quinsey,  the  Ao&^Otf  corpus  was 
returned  (Mum  breve^  and  thereupon  a  new  ven.  fac^ 
awarded. 


Rent  reserved 
to  a  son  and 
heir  apparent, 
but  not  by 
name  of  heir, 
upon  a  Icane 
made  hy  tlie 
father.  Ro.  2. 
Ab.  447.  Lit. 
Sect.  346. 


Oates  vs.  Frith. 

If  father  and  son,  who  is  heir  apparent,  join  in  a  lease  of  the  father's  land,  rendering 
rent  to  the  son^  the  reservation  of  the  rent  is  void,  though  the  son  prove  to  be 
heir. 

Rent  miist  be  reflerved  to  the  heirs  of  the  lessor  by  that  name,  for  that  is  the  only 

word  of  privity  in  law  requisite  in  reserving  rents,  dtc. 
Rent  may  be  reserved  to  the  heirs,  omitting  the  ancestor ;  and  in  such  case  the 

ancestor  may  release^  though  he  cannot  demand  it.     But  a  grant  of  an  annuity  by 

the  ancestor  against  the  heitf  omitting  the  ancestor,  is  void. 

Between  Oates  and  Frith  the  case  was,  that  the  father, 
being  seised  in  fee,  he  and  his  son  and  heir  apparent,  by 
indenture,  leased  land  unto  the  defendant  for  years,  to 
begin  after  the  death  of  the  father,  rendering  rent  unto 
the  son ;  the  father  died,  the  lessee  entered,  and  the 
rent  was  behind,  and  the  son  destrained,  and  the  lessee 
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brought  an  action  of  trespass  and  had  judgment ;  for  the     [130  6] 
reservation  of  the  rent  was  held  utterly  void  :  for  though      -^-v^^/ 
the  son  did  prove  heir,  it  bettered  not  the  case  by  event,  Cont.  Post/  ' 
but  the  reservation  must  have  been  to  the  heir  or  heirs  of  J^;  b?2i4.'b 
the  lessor,  by  that  name;  for  that  is  the   only  word  of|^^^^|^^Q 
privity  in  law  requisite  in  reservation  of  rents  and  condi- 
tions ;  for  the  heir  is  in  representation,  in  point  of  taking 
by  inheritance,  eadem  persona  cum  antecessors  (1)     And 
though  in  such  a  case  the  rent  could  never  be  demanded 
by  the  father,  yet  the  heir  shall  take  it  from  the  father  as 
inherent,  and  rising  from  the  root  of  the  reversion,  which 
was  his  father's,  and  which  he  takes  by  descent  from  his 
father ;  and  so  the  rent  itself,  which  was  in  the  father, 
though  not  to  demand,  because  it  was  not  yet  due  ;  but 
yet  it  was  so  his,  that  he  might  release  and  discharge  it 
by  the  word  rent,  though  not  by  the  word   action.     And 
so  note  a  difference  between  this  case,  where  rent  is  re- 
served upon  a  lease  of  the  ancestors  to  the  heir  first,  and  Co.  L.  386.  a. 

,  .  .  ,  Yelv.  189. 

where  the  ancestor  grants  an  annuity,  or  makes  a  war-  Cr.Jac.570. 
ranty  for  a  like  charge  against  his  heirs  first,  omitting  i  ina't.  378.  a. 
himself;  all  such  grants  are  utterly  void  ;  for  no  man  can 
eharge  his  heir  but  as  a  part  of  himself,  and  therefore 
beginning  with  himself.  And  such  charges  stand  naked 
and  have  nothing,  that  was  first  in  the  father,  and  comes 
from  him  to  them,  whereunto  they  may  cleave,  as  a  rent 
to  a  reversion  in  the  former  cases.  ]  Inst,  vide  378.  a. 
Where  a  warranty  shall  bind  the  heir,  though  the  ances- 
tor was  never  bound  to  the  same.     JSTota  Vdiversity  la,  (2) 

(1)  It  is  a  maxim  in  law  that  rent  must  be  reserved  to  him  from  whom 
the  estate  passes,  and  not  to  a  stranger.  Co.  Lit  143.  b.  213.  a.  b.  But 
if  •/?.  and  B,  join  in  a  lease  of  land  wherein  A,  has  nothing,  reserving  the 
rent  to  both,  or  to  A.  alone,  by  indenture,  it  is  good  by  way  of  estoppel ; 
though  if  A,  had  been  a  stranger  to  the  deed  he  would  have  taken 
Bothuig.    Co.  Lit  213.    2  Saund.  370.  n.  (5). 

(2)  The  heir  shall  never  be  bound  by  any  express  warranty  but  where 
the  ancestor  was  bound  by  it ;  for  if  the  ancestor  was  not  bound,  it  can- 
not descend  upon  the  heir.  So  if  a  man  bind  his  heirs  to  pay  a  sum  of 
money,  it  is  void.    Co.  Lit  385-  a. 
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[131] 
v^'N/'^w^  RoBBiNs  V8.  Barnes. 

Quod  permit  tat. 

If  two  houses,  one  of  which  wrongiiilly  OTerhangi  the  other,  come  both  to  be  own- 

ed  by  one  penioo,  the  wrong  is  purged  3  and  if  they  alterwardi  come  into  th« 

hands  of  seTeral  owners,  no  action  lies. 

If  after  sercrance,  the  overhanging  house  be  pulled  down  and  built  up  larger,  s 
qnod  permiitat  will  lie,  but  judgment  can  be  rendered  to  prostrate  no  more  than 
the  incroase  of  the  overhanging. 

If  a  man  have  a  house  and  ancient  lighta,  and  purchase  the  adljoii^ng  bouae  and 
lands,  now  though  the  houses  be  after  aevered,  the  privilege  can  never  be  re- 
stored. 

M0.8G6.  RoBBiNs  brought  a  quod  permittat  against  Barnes,  pros-' 

tenere  quandam  domum^  fyc.  and  counts  that  he  was  seised 
of  an  ancient  house  and  yard  ;  and  whereas  in '  the  east 
part  of  the  said  house  there  is,  and  time  out  of  mind  hath 
been,  a  window  of  such  length  and  breadth  ;  the  defend- 
ant  hath  erected  a  certain  house  of  such   length   and 
breadth,  upon  his  own  freehold,  so  near  the  said  east  part 
of  the  said  house,  that  it  overhangs  the  same  and  stoppeth 
his  light,  &c.     The  defendant  pleads,  that  one  Richard 
Allen  was  seised  of  the   plaintifl^'s  house  and  yard,  and 
was  also  seised  of  a  certain  house,  standing  in  the  place 
where   the   said   house  of  the  defendant  now  standeth, 
which  did  overhang  the  house  of  the  now  plaintiff,  in  tatn 
amplis  modo  et  forma  as  the  said  now  house  of  the  said 
defendant  doth  ;  and  he  saith  he  pulled  down  that  house, 
because  it  was  ruinous,  and  built  this  house  in  the  place 
of  it.     The  plaintifl  maintains  his  count,  and  traverseth 
Nusanccbyone  that  thc  old  housc  supcrpen^ chui ^  fyc,  in  tarn  an^lis  modo 
uveraiiother,     ct  foniia  prout ,  &c.     And  the  jury  found  for  the  plaintiff. 
came  iatoone  And  uow  it  was  Said  in  arrest  of  judgment,  that  this  was 
a?e  divided       ^^  unpcrfcct  issuc  ;  for  there  ought  no  more  of  the  new 
o^iin,  and  the    jiQQse  to  be  prostrated  than  did  indeed  overhang  more 
than  the   former  house  did,  which  was  granted  by  the 
court,  if  it  had  been  wisely  pleaded.     For  it  was  agreed 
by  the  court,  that  though  one  of  these  houses  had  been 
built  overhanging  the  other  wrongfully  before  they  came 
both  into  one  hand  ;  yet  after,  when  they  came  both  into 
the  hand  of  Allen,  that  wrong  was  purged ;  so  that  if  the 
houses  came  afterwards  into  several  hands,  yet  neither 
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party  could  complain  of  a  wrong  before.  So  that  in  this  [131  a] 
case  it  was  plain  that  the  plaintiff  could  have  no  cause  ^*^"v-^ 
of  action,  but  for  the  increase  of  the  overhanging.  Yet 
because  he  had  not  expressed  and  distinctly  limited  that 
in  his  plea,  but  took  issue  generally  as  before,  which  was 
found  against  him,  the  court  must  now  give  judgment  ac- 
cording to  the  complaint  as  true,  because  they  can  take 
no  other  knowledge  ;  for  the  jury  hath  not  found  that  the 
former  house  overhanged  so  much,  and  not  the  rest ;  yet 
out  of  their  discretion  they  gave  the  plaintiff  judgment 
for  the  whole,  and  execution  for  damages  and  costs  pre- 
sently ;  but  staid  execution,  as  to  the  abating  of  the  house, 
till  it  might  be  viewed  what  was  overhanging  de  novo ; 
because  the  court  was  informed  that  in  truth  it  was  but 
a  small  matter.  If  I  have  an  ancient  house  and  lights, 
and  I  purchase  the  next  house  or  ground,  where  yet  no 
nusance  is  done  to  my  former  house ;  now  it  is  clear  that 
my  privilege,  against  that  I  have  purchased,  ceaseth ;  for 
I  may  use  mine  own  as  I  will.  Now  then  suppose  I  would 
lease  my  former  house,  I  may  build  upon  the  latter,  or  if  i  Ro.937.  Syd. 
I  lease  my  latter,  he  may  build  against  me,  as  it  may 
seem. 

But  note,  there  is  a  creat  difference  between  interests  3  Cro.  sto.  Cr. 

,  _      '  *  o  .1  Car.  419.  1  Ro. 

ana  profits,  as  rents,  commons,  &c.  and   bare  easements,  935. 11H.7.16. 
such  as  are   lights,  air,  gutters,  tf^tZZtcidia,  and  the  like ;  Latch.iA3.6w. 
for  though  while  they  are  in  one  hand  they  may  be  stop-  jcr.12f.3Cr. 
ped  or  forcdone,  because  a  man  cannot  be  said  to  wrong  p^^4|^*  *^* 
himself,  yet  if  they  be  divided,  things  of  that  nature  (still 
in  being)  do  revive,  because   they  are   of  no  less  use  of 
themselves  in  one  hand   than  in  divers,  being  equally  (re- 
biL8  stantibus  in  the  same  use  and  occupation)  necessary 
for  the  several  houses  to  which  they  belong ;  but  clearly,  if 
even  such  things  be  foredone  or  altered,  while  they  are  in 
one  hand,  and  so  being,  the  houses  be  again  divided,  they 
cannot  be  restored  by  law,  but  must  be  taken  as  they 
'  were  at  the  time  of  the  conveyance. 


i 


286  Grantham  v$.  Hawlet. 

[132]  Grantham  vs.  Hawlet. 

Obr     ti  ^  P^n^  o^  ^h&t  which  the  grantor  has  potentially,  though  not  actually ^  is  good  \  %m  a 

grant  by  the  lessee  of  all  the  com  that  shall  be  growing  upon  the  land  at  the 
end  of  the  term. 

Robert  Grantham  brought  an  action  of  debt  upon  an 
Civitas  Lin-      obligation  of  forty  pounds  against  Edward  Hawley,  the 

coin 

Br.  Embie-  condition  whereof  was,  that  if  a  certain  crop  of  corn 
Leworcove-  growing  upoH  a  Certain  piece  of  ground,  late  in  the  occu- 
SI^Mefof  a*^  pation  of  Richard  Sankee,  did  of  right  belong  to  the 
**r"t^?the  P'^i'^t'ffj  ^^^^  ^^^  defendant  should  pay  him  for  it  twenty 
com  that  shall  pounds.     Now  the  casc  upon  the  pleading  and  demurrer 

be  growing  at  *  *  o 

the  end  of  the  fell  out  thus ;  that  One  Sutton  was  seised  of  the  land,  and 
'  '    '  30  Eliz.  in  April,  made  a  lease  of  it  to  Richard  Sankee  for 
twentyone  years  by  indenture,  and  did  thereby  covenant, 
grant  to  and  with  Sankee,  his  executors  and  assigns,  that 
it  shall  be  lawful   for  him  to   take  and  carry  away,  to  his 
own  use,  such  corn  as  should  be  growing  upon  the  ground 
at  the  end  of  the  term.     Then  Sutton  conveyed  the  rever- 
sion to  the  plaintiff;  and  John  Sankee,  executor  to  Rich- 
ard, having  sowed  the  corn,  and  that  being  growing  upon 
the  ground  at  the  end  of  the  term,  sold  it  to  the  defend- 
ant.    And  it  was  argued  by  Hutton  for  the  plaintiff,  that 
It  is  considera- it  was  merely  Contingent  whether  there  should  be  corn 
the"[aw  incline  growing  upoH  the  ground  at  the  end  of  the  term,  or  not. 
the'com^to^iho  Also,  the  Icssor  ucver  had  property  in   the   corn  ;    and 
r^d%r**to*Mm  therefore  could  not  give  nor  grant  it,  but  it  sounded  pro- 
that  sows  it,  in  perlv  in  covenant ;  for  the   ri^jht  of  the  corn  standing  in 

an  indifferent      ^       ^     .      ^     ,  ,.  .  iiij 

case.  Were  the  end  of  the  term  bemg  certain,  accrues  with  the  land 
sow  it,  and  to  the  Icssor;  and  it  was  said  to  be  adjudged.  And  it 
tlirund* to^^.  was  agreed  by  the  court  that  if  A,^  seised  of  land,  sow  it 
mainderTo  c.  with  com,  and  then  convey  it  away  to  B.  for  life,  remain- 
ed both  die,  I  jgr  ^Q  Q^  for  life,  and  then  B.  die  before  the  corn  reapt ; 

hold  that  the  '  r      tj 

lessor  shall  now  C.  shall  havc  it,  and  not  the  executors  of  -o., 
that  he  sowed!  thoush  his  cstatc  was  uncertain.  Note,  the  reason  of 
been  sown  by  a '"^"^try  and  charge  in  B.  fails;  yet  judgment  in  this 
My  othcr°Lier  case  was  given  against  the  plaintiff,  that  is,  that  the 
wiii^accnie  to  Property  and  very  right  of  the  corn,  when  it  happened, 
the  executor  of  y/^^    past   awav ;    for    it    was   both   a    covenant    and   a 

thethenuncer-  *      ,      i  /-  •/-    •      .      i    i  r  i    /•     •- 

tain  termor,      grant.     And  therefore  if  it  had  been  ot  natural   truits, 
as   of  grass  or  hay,   which  run  merely  with   the   land, 
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the  like  grant  would  have  carried  them  in  property  after     [132  a] 
the  term.     Now  thou£ch  corn  be  fructus  industrialism  so      v-^'-s/^^ 
that  he  that  sows  it  may  seem  to  have  a  kind  of  property,  winch.di. 
ipsofactOj  in  it,  divided  from  the  land  ;  and  therefore  the  30.'  *°* 

executor  shall  have  it,  and  not  the  heirs;  yet  in  this  case,  SS^iha^^not 
all  the  colour  that  the  plaintiff  hath  to  it,  is  by  the   land  **^^j"^\,''"' 
which  he  claims  from  the   lessor  which   gave  the   corn,  i^i?-  J3.  a. 
And  though  the  lessor  had  it  not  actually  in  him,  nor  cer-  174.  Ro.'2.48.' 
tain,  yet  he  had  it  potentially  ;  for  the  land  is  the  mother 
and  root  of  all  fruits.   Therefore  he  that  hath  it  may  grant 
all  fruits  that  may  arise  upon  it  after,  and  the  property 
shall  pass  as  soon  as  the  fruits  are  extant,  as  21  H.  6.     A  pio.  13.  a.  21 
parson  may  grant  all  the  tithe  wool   that  he  shall  have  in  Grant.  40.   Br! 
such  a  year  ;  yet  perhaps  he  shall  have  none ;  but  a  man  cSSracPisf'* 
cannot  grant  all  the  wool   that  shall  grow  upon  his  sheep 
that  he  shall  buy  hereafter ;  for  there  he  hath  it  neither 
actually  nor  potentially.     And  though  the  words  are  here 
not  by  words  of  gift  of  the  corn,  but  that  it  shall  be  law- 
ful for  him  to  take  it  to  his  own  use,  it  is  as  good  to  trans- 
fer the  property ;  for  the  intent  and  common  use  of  such 
words,  as  a  lease  without  impeachment  of  waste,  for  the  accord.  4Co. 
like  reason,  and  not  ex  vi  termini^  gives  the  trees.  (1) 

(1)  Vidt  Bac.  Abr.  Grant  D.  3. 


Moon  vs.  Andrews.  [1331 

Debt. 
In  in  action  of  debt  against  an  administrator,  a  plea  of  an  ontatanding  judgment 

against  him  for  one  hundred  pounds,  and  that  he  has  not  goods,  &c.  except  goods 

not  amounting  to  five  pounds  is  good  in  substance,  but  bad  in  form.     It  on^^t  to 

set  forth  truly  that  the  goods  were  to  the  Talue  of  a  certain  sum. 

Moon  brought  action  of  debt  against  Andrews  as  an  Leicester 
administrator,  and  he  pleads  that  another  had  gotten  a  JSbl^n'^^'to 
judgment  against  him   for  an  hundred   pounds,  that  he  pieadapime 
had  fully  administered,  and  that  he  had  no  goods  in  his  Post.2i8. 
hands  tempore  brevis  originalis  nee  tempore  judicii  prcR-  1  cr.sei.* 
dictiy  nee  unquam  postea,  pneterquam  bona  et  catalla  non  ^^'*  ^^' 
attingeniia  to  an  hundred  shillings;  whereupon  the  plain- 
tiff demurred  in  law  generally.     My  brother  Winch  and  I 


i 
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[133  a]  were  of  clear  opinion,  that  the  plaintifT  ought  to  be  bar- 
^■^^N^^^^  red  ;  for  though  by  the  right  form  of  pleading  he  should 
in  such  case  set  down  in  certain  to  what  value  the  goods 
were,  yet  that  is  but  form  ;  for  if  he  had  said  that  he  had 
goods  to  the  value  of  one  hundred  shilling,  and  the  plain- 
tiff had  proved  that  he  had  one  hundred  pounds,  yet  he 
had  gained  nothing.  So  the  substance  appears  in  this 
plea,  that  he  had  not  above  to  satisfy  the  judgment. 
And  the  stat.  of  27  Eliz.  is  a  favourable  law  and  full  of 
equity,  which  judges  ought  to  retch  and  not  to  shrink ; 
1  Latr.  4.  and  for  the  repugnancy  that  may  seem  to  be,  in  that  he 
pleads  first  pleniement  administra,  and  yet  afterwards 
confesseth  somewhat  unadministered, — all  the  precedents 
are  so;  and  the pneterqtMim  corrects  all,  and  the  unquam 
postea  refers  not  only  to  the  next  antecedent  tempore 
jyrficti,  but  also  to  the  time  of  the  original  before.  But 
Warberton  did  a  little  doubt  of  the  first  point.  (1) 

(1)  See  1  Saund.  333.  n.  (7.)  ace. 


Allen  v$.  Walter. 

Of  Mrvice  of  ■ummou  ia  action  of  dourer  according  to  stat^Sl  Elis. 
[Omitted  aa  inapplicable  in  thia  country.] 


Howell  vs.  Samback. 

A  ntmim  pctnm  ia  not  forfeited  without  a  demand  of  rent. 

Upon  an  avowry  for  five  pounda  rent  and  eighty  pounda  nomine  paenet,  a  retom  may 
be  adjudged  for  the  rent,  though  the  nomiite  pcetue  ia  not  forfeited. 

I  Bmi.  179.  Between  Howell  and  Samback  ;  the  defendant  made 
Entracongaa^  avowry,  and  conveyed  himself  to  five  pounds  rent  due 
Poit^w"  ^^^^  ^  ^^y»  ^"^  ^^'  nonpayment  thereof  eighty  pounds 
7  Co  28.  b.       nomine  pcentB;  but  laid  no  actual  demand  of  rent,  and 

Hutt.  114.  ,       ,      .  .  ^  .  '     t         n  J       L         JJ 

Mo.3G0.486.     concluded,  that  for  the  same  eightynve  pounds  nc   dia 

II  Co.  46  a.  distrain,  and  so  avows.  And  it  was  resolved  by  the 
aite™where*****'  court  that  this  avowry  was  insufficient  for  the  pain, 
fo?toe*"jT      which  could  not  be  forfeited  without  actual  demand  of 
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the  rent;  and  yet  the   return  was  adjudged  unto  him,      [133  6] 
because  he  had  just  cause  to  distrain  for  the  rent,  and     .""T^^^^ 

^,  «  1  ,  ,      ^    V  P**"'  Ante,  82. 

they  appeared  to  the  court  to  be  several.  (1)  scr.eis. 

V/ 3Cr.383. 

^^^^^^^^'^~"^'^^'^~~~~~'~^~~"~~^~^~~~~"~^""^~~~"^~'^~~~^~~"^'~~~~~"~~"~'~~*  Post  I'i6 

(1)  See  anie  p.  83,  Grobham  v.  Thomborough,  and  note.  (2)  i64  vh,W, 


WiKE  v$.  Wright.  [134] 

Debt. 
If  an  original  bill  be  lost  after  being  entered  on  the  roll  in  hae  verba,  a  new  bill 
aoaj  be  fil^d 

WiKE  brought  a  bill  of  debt  against  Wright,  an  attor-  ^°*«-  ^*^- 
ney  of  the  court :  and  after  issue  found  for  the  plaintiff,  s  Cr.  io9,  ise. 

Aftfl     1   i'*r    9S19 

it  was  alleged  that  there  was  no  bill  to  be  found  filed  with 

the  custos  brtvium.  as  it  ought  to  be.     And  it  was  first  R»ii  agaiMt  an 

,  ^  -,  attorney  filed. 

questioned  to  be  within  the  equity  of  the  law  of  18  Eliz. 
of  want  of  original  writ ;  for  the  bill  is  the  original  in  this 
case.  But  upon  that  there  was  no  resolution  ;  for  it  was 
proved  by  oath  that  there  was  a  bill,  and  that  the  defend- 
ant had  accepted  it,  and  subscribed  it,  and  it  was  entered 
in  hoc  verba  upon  the  roll.  And  so  the  court  ordered  Poat.9U,S8i. 
that  a  new  bill  should  be  filed.  (1) 

(1)  See  anJU^  p.  130. 


Weaver  v8*  Ward.  Treapasa. 

If  one  trained  aoldier  wound  another,  in  akirmiabing  for  exerciae,  an  action  of 
treapaaa  will  lie,  unleaa  it  shall  appear,  from  the  defendant's  plea,  tliat  he  waa 
gnilty  of  no  negligence  and  that  the  injury  waa  inevitable. 

Weaver  brought  an  action  of  trespass  of  assault  and  London. 
Irattery  against  Ward.     The  defendant  pleaded   that  he  on^TtJa'in aoi- 
Was  amongst  others,  by  the  commandment  of  the  lords  of  "^^^^^^ 
the  council,  a  trained  soldier  in  London,  of  the  band  of  mischance  in 

'  '  skirmish. 

owe  Andrews,  captain ;  and  so  was  the  plaintiff;  and  that  Moor^^s^ 
they  were  skirmishing  with  their  muskets  charged  with  acr.  lo.  n  ii. 
powder  for  their  exercise  in  re  militari^  against  anoihcr  con/n;,'.  2:10, 
captain  and  his  band  ;  and  as  they  were  so  skirmishing,  cfiia^Juon^xx 
the  defendant,  caswMer  ei  per  infortuniijmi  et  contra  vol- 
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[134  a] 


Finch  Ley,  8. 
Accord. 
4  Co.  124. 


There  are 
three  degrees 
toayoid  the 
charge  of  a 
trespass. 
Inficiation.  not 
guilty.  Justifi- 
cation, as  de 
salt  assault, 
dec.  Execution, 
as  this. 


Coventry  ^t?«.  Woodhall. 

untatem  auam,  in  discharging  his  piece,  did  hurt  and 
wound  the  plaintiff;  which  is  the  same,  <fec.  absque  hoCj 
that  he  was  guilty  aliter  sive  alio  modo.  And  upon 
demurrer  by  the  plaintiff,  judgment  was  given  for  him ; 
for  though  it  were  agreed,  that  if  men  tilt  or  tourney  in 
the  presence  of  the  king,  or  if  two  masters  of  defence 
playing  their  prizes  kill  one  another,  that  this  shall  be  no 
felony ;  or  if  a  lunatic  kill  a  man,  or  the  like ;  because 
felony  must  be  done  animo  felonico ;  yet  in  trespass, 
which  tends  only  to  give  damages  according  to  hurt  or 
loss,  it  is  not  so;  and  therefore  if  a  lunatic  hurt  a  man,  he 
shall  be  answerable  in  trespass ;  and  therefore  no  man 
shall  be  excused  of  a  trespass,  (for  this  is  the  nature  of  an 
excuse,  and  not  of  a  justification,  prout  ei  bene  licuitf) 
except  it  may  be  judged  utterly  without  his  fault ;  as 
if  a  man  by  force  take  my  hand  and  strike  you ;  or 
if  here  the  defendant  had  said  that  the  plaintiff  ran 
cross  his  piece  when  it  was  discharging ;  or  had  set  forth 
the  case  with  the  circumstances,  so  as  it  had  appeared  to 
the  court  that  it  had  been  inevitable,  and  that  the  defend- 
ant had  committed  no  negligence  to  give  occasion  to  the 
hurt.  (1) 

(1)  As  to  the  cases  in  which  trespass  vi  et  armis  will  lie,  and  the 
distinction  between  this  action  and  trespass  on  the  case,  see  5  Bos.  &, 
Pul.  447,  n.  1.  Am.  ed.  and  the  cases  there  cited ;  3  East  593,  Learne  v. 
Bray.     11  Mass.  137,  Cole  v.  Fisher.     14  Johns.  1^3,  Lambert  v.  Iloke. 


Debt. 


London. 
Gold»borough. 
1  Brni'.  ♦;?. 
Winch.  Ent. 
269. 


Coventry  vs.  Woodhall. 

A  roaster  cannot  assign  his  apprentice,  nor  can  he  send  itim  out  of  the  realm, 
unless  it  be  k(>  agreed,  or  the  nature  of  the  trade  require  it. 

Coventry  brought  an  action  of  debt  against  V/oodhall 
for  twenty  pounds.  Tiie  condition  was,  that  whereas  one 
Rathborne  had  bound  himself  apprentice  to  the  defendant 
for  eight  years,  the  defendant  did  covenant  with  the  plain- 
tifl',  that  he  would  retain,  teach,  keep  and  employ  the 
said  apprentice,  in  his  own  house  and  service,  in  the  art 
of  chirurgery,  during  the  term;  and  bound    himself  in 
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twenty  pounds  for  pcrfonnance  of  those  covenants.     And      [134  6] 
then  it  is  showed,  that  within  the  term,  the  defendant  sent      ^-^*v-*-^ 
his  said  apprentice  in  a  voyage  to  Bantam  in  the  East  Apprentice 
Indies,  which  he  pleaded  to  be  in  the  company  of  other  roaim. 
expert  chirurgeons,  the  better  to  learn  the  art ;    where- 
upon the  plaintifl^  demurred,  and  judgment  was  given  for 
him  :  for  it  was  expressly  against  this  covenant;  for  though 
the  covenant  were  not  so  restrained  to  the  house  in  mean- 
ing, but  that  he  might  send  his  servant  or  apprentice  in 
other  places  about  his  cures,  yet  he  must  be  still  as  one 
of  his  household,  coming  and  going,  and  in  his  service, 
and  not  put  over  to  any  other ;  for,  as  I  said,  the  matter 
of  putting  an  apprentice  is  a  matter  of  great  trust,  for  his 
diet,  for  his  health,  for  his  safety ;  and  therefore  1  will,  by       [135] 
choice,  commit  him  to  one,  and   not  to  another.     And 
generally  no  man  can  force   his  apprentice  to  go  out  of 
the  kingdom,  except  it  be  so  expressly  agreed,  or  that  the 
nature   of  his  apprenticehood  doth   import   it ;  as   if  he 
be  bound  apprentice  to  a  merchant-adventurer,  or  a  sail- 
or, or  the  like.  (1) 


(1)  The  doctrine  of  this  case  is  recorjnizcd  in  Doii^.  70,  The  King  v. 
Stockland.  1  Mass.  172,  Hall  v.  (iardncr.  8  Mass.  291^,  Davis  v. 
Cobarn.     19  Johns.  113,  Nickerson  v.  Howard. 

If  upon  such  aasigmnent,  the  assignee  covenant  to  pay  the  assignor  a 
certain  sum  for  the  services  of  the  apprentice,  and  the  apprentice  af- 
terwards abscond  during  the  term,  the  assignor  cannot  recover  against 
the  assignee  upon  sucJi  covenant ;  Dnvis  v.  Cobiirn  ub.  sup. ;  hut  if  the 
apprentice  continues  in  the  service  of  the  nssijrneo  during  the  residue  of 
the  term,  the  sum  covenanted  to  be  paid,  in  conjjsideration  of  the  assign- 
ment, may  be  recovered.     Nickeraon  v.  Howard,  ub,  sup. 


Pii:  vs.  TmiiLL. 

I'rocefdingH  in  au  inforiiiation  upon  the  Htalutc  «»!'  recii8ai»<'y. 


Dknny  VS,  T^K>1?IAN. 

or  the?  rights  of  cupyhold'Tsi  uiul  their  lurfls. 


292  Flood's  Case.        Colusom's  Cass. 

[13G]  Flood's  Case, 

Deyise.  ^  deTise  to  a  college,  thonelk  it  be  a  corpoimtioii  and  in  wutrlmaiM,  b  good  by  tke 

•Utute  of  charitable  aaes,  43  Elia. 

sut.  ofchaiiu-  Mn  the  court  of  wards  was  this  case.  One  Griffith 
Herae^aCharit-  Flood,  a  doctor  of  law,  being  seised  in  fee  of  lands  in  the 
able  i»e*,ujz.    ^Q^^^^y  q(  Cardigan,  by  devise,  anno  1571.  and  in  August 

25  Eliz.  devised  the  same  unto  Anne  his  wife  for  her  life, 
and  after  to  Jane  his  daughter  for  her  life,  and  after  these 
lives  ended,  to  the  principal,  fellows  and  scholars  of  Jesus 
College  in  Oxford,  and  their  successors,  to  find  a  scholar 
of  his  blood  from  time  to  time,  and  died.'  The  lives  end- 
ed ;  Bridged  Lloyd,  the  heir  of  Griffith  Flood,  being  the 
11  Co.  70  & 73.  king's  ward,  entered.  And  upon  a  case  made  hereof  in 
the  court  of  wards,  and  by  order  of  the  said  court  brought 
unto  the  chief  baron  and  myself  to  be  resolved,  we 
agreed  that  the  devise  was  void  in.  law,  because  the  stat- 
ute of  wills  did  not  allow  devises  to  corporations  in  morf- 
main;  but  yet  we  held  it  clearly  within  the  relief  of  the 
statute  of  charitable  uses  of  43  Eliz.  under  the  words 
limited  and  appointed.  And  so  it  was  decreed  that  the 
college  should  enjoy  it  against  the  ward  and  his  heirs. 
And  it  was  likewise  held  by  us,  (and  so  is  mentioned  in  the 
decree,)  that  the  proviso  in  the  statute,  which  exempts 
colleges,  is  only  intended  to  exempt  them  from  being  re- 
formed by  commission,  but  not  to  restrain  gifts  made  to 
them. 


^'"^'  Collison's  Case. 

A  deviiic  to  J.  B.  and  others,  of  a  house,  to  keep  it  in  repair,  and  to  bestow  the 
rest  of  the  profits  upon  reparations  of  certain  highways,  is  good  within  the  stat- 
ute 43  Eliz. 

"ilTe^iTs^s""        CoLLisoN,  15  H.  8.,  dcviscd  an  house  in  Eltham  in  Kent 
^f\'  A'^?i""^r  ^^  Lettice  his  wife  for  life,  and  after  her  death  made  John 

Bt&L  4o  Eliz.  of         ^  ' 

chariubieuses.  Bricket  and  others  feoffees  (as  he  called  them)  in  the  said 
house,  to  keep  it  in  reparations,  and  to  bestow  the  rest  of 
the  profits  upon  reparation  of  certain  highways  there. 
Collison  and  his  wife  are  dead  ;  and  the  house  is  descend- 
ed to  one  Oliver  Rolt,  an  infant.     This  case,  being  in  the 
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chancery,  between  the  parisbioners  an4  RoU,  was  referred  [136  a] 
by  the  court  to  me  and  Tanfield.  And  we  resolved  clearly, 
that  it  was  within  the  relief  of  the  statute  of  43  Elis. ;  for 
though  the  devise  were  utterly  void,  yet  it  was  within  the 
words  limited  and  appointed  to  charitable  t^ees.  Others- 
wise,  if  he  were  an  infant,  lunatic,  or  the  like,  that  gave 
it ;  or  that  one  appointed  that,  that  were  not  his  own,  to 
charitable  uses. 


DiXMOCk's  Case.  Inqaisition. 

k  dped  mty  be  enrolled  after  the  death  of  the  Wgainee ,  end  «och  evolmeat 

peeiee  the  eetftte  aJb  imHo  between  the  bargmieor  and  bargainee. 
When  the  deed  is  enrolled,  the  eatate  paaaea  by  the  statute  of  qses  luad  not  by  the 

statute  of  earp^Baenta. 
Tbe  baiiaiMe  oaaROl  bargain  and  seU  to  another  before  his  deed  is  enrolled. 


It  was  found  by  inquisition,  after  the  death  of  Sir  Henry  a  deed  ofbar- 
Dimmock  in  Com.  Warwick,  20  Decern.  30  Jac.  that  one  f^nvild  St^r 
Bull  and  Wilcocks  did  by  indenture,  dated  3  July,  31  Jac.  wj^i^ee**""* 
bargain  and  sell  the  manor  of  Pye  to  the  said  Sir  Henry  l^™ ss^ienk 
and  his  heirs,  for  money,  and  that  he  died  4  Octob.  13  Jac. ;  ?^^'^\ 
and  after  his  death,  and  not  before,  that  is  to  say,  23  ejua-  Cro.408.'m. 
dem  Octob.  the  deed  was  enrolled  ;   and   that  Anne  Dim-  i  Roh.  627.  m. 
mock  was  his  cousin  and  heir,  and  of  full  age ;  and  that  i6.  cr.  Caf.' 
the  manor  was  holden  in  chief.     And  it  was  resolved  by  \^'{^'  ^^' 
Montague,  Tanfield  and  myself,  that  Anne  Dimmock  was 
to  sue  livery ;  for  we  agreed  that  this  differed  from  all 
the  cases  that  are  put  in  Shelley's  case,  of  recovery  for  ^  ^'  ^'  ^* 
fine  executory,  covenant  to  raise  uses,  as  in  Wood's  case 
there,  and  the  like,  where  the  estate  vests  in  the  heir, 
though  ^[uaei  heir,  that  never  was  in  the  ancestor ;  for 
this  upon  the  enrolment  settles  in  law,  as  between  the 
bargainor  and  bargainee,  ab  initio^  upon  the  statute  of 
27  H.  8.  of  uses,  which  doth  join  all  the  states  to  the  uses, 
ipeo  facto.    Only  the  statute  of  enrolment  says,  that  in 
that  case  it  shall  not  vest,  except  the  cfeed  be  enrolled. 
So  that  if  it  be  enrolled  it  doth  vest,  not  by  the  statute  of  ?'""Ii™-  ^' 
enrolments,  but  by  the  statute  of  uses,  presently.     Yet  it  ^'}}\d^^' 

was  agreed,  that  the  bftrgainee  cunnot  bargaio  and  sell  scro.63,409. 
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[136  b]     unto  another,  before  his  own  deed  be  enrolled,  as  was 
judged  in  Bellingham's  case.  (1) 

(1)  In  Massachusetts  it  is  held  that  the  estate  passes  on  the  execution 
of  the  deed,  and  does  not  remain  in  the  grantor  until  the  deed  is  regis- 
tered.   <)  Mass.  31,  Marshall  v.  Fisk.    3  Pick.  153,  M'Mechan  v.  Cfrif- 

A  subsequent  registered  deed  will  have  preference  to  a  prior  unregis- 
tered deed,  where  the  cfrantee  in  the  subsequent  deed  has  no  notice  of 
the  prior  one ;  but  if  the  subsequent  purchaser,  at  the  time  of  his  pur- 
chase, has  notice  of  the  prior  unregistered  one,  it  is  the  same  to  him  as 
if  such  prior  deed  had  been  registered,  because  the  only  object  of  regis- 
try is  to  give  notice.  8  Johns.  137,  Jackson  v.  Given.  4  Mass.  ()37, 
FarnsworUi  v.  Childs.  9  Johns.  163,  Jackson  v.  Sharp.  10  Johns.  457, 
Jackson  v.  Burgott.  10  Johns.  40(),  Jackson  v.  West  5  Mass.  450, 
Dudley  v.  Sumner.  G  Mass.  30,  Marshall  v.  Fisk.  6  Mass.  48!),  Davis 
V.  Blunt  3  Mass.  573,  Trowbridge's  Reading.  3  Pick.  153,  M'Mechan 
V.  Griffing.  And  an  unregistered  deed  is  always  good  against  the  grant- 
or and  his  heirs.  10  Jonns.  457,  Jackson  v.  Burgott  ;—46G,  Jacl^on  v. 
West    3  Mass.  573. 

The  notice  necessary  to  supply  the  place  of  a  prior  registry  may  be 
either  express  or  implied.  It  is  express  when  actual  knowledge  oi  the 
prior  conveyance  has  in  fact  been  communicated  to  the  second  purcha- 
ser, by  an  inspection  of  the  deed  or  otherwise.  It  may  be  implied  from 
circumstances  ;  as  when  the  first  purchaser  is  in  possession,  claiming  the 
land.  4  Mass.  G39,  Famsworth  v.  Childs.  But  the  proof  of  it  must  be 
clear  and  unequivocal.  It  must  be  proved  by  indubitable  evidence ; 
either  by  direct  evidence  of  tlie  fact,  or  by  proving  other  facts  from 
which  it  may  be  clearly  inferred.  It  is  not  sufficient,  in  such  case,  that 
tlie  inference  of  notice  is  probable ;  it  must  be  uecessanr  and  unquestion- 
able. 8  Johns.  1*^,  Jackson  v.  Given.  \2  Johns.  452,  Jackson  v.  Elston. 
2  Mass.  509,  Norcross  v.  Widgery.  Thus  where  it  appeared  in  evidence 
Uiat  the  second  purchaser,  in  a  conversation  witli  a  third  person,  about 
the  time  of  his  purchase,  had  said  ttiat  *  he  had  understood  that  the 
grantor  had  fooled  away  the  lot,  and  had  sold  it  several  times,  and  did 
not  consider  it  wortli  his  trouble  to  look  about  it,'  it  was  held  that  this 
conversation,  unaccompanied  by  other  circumstances,  was  too  loose  to 
justify  the  inference  of  such  a  notice  as  would  supply  the  absence  of  the 
registry  of  the  prior  conveyance.  Juckson  v.  Given,  ub,  sup.  So  after 
express  notice  of  a  conveyance,  if  the  grantor  remain  in  j)os8cssion  for  a 
long  time,  during  which  the  grantee  might  have  registered  his  deed  but 
had  not  done  it,  the  second  conveyance  would  be  held  good  against  the 
first  purchaser  ;  because  the  second  purchaser  might  well  presume,  from 
the  length  of  time  the  deed  had  remained  unregistered,  either  that  it  was 
not  bonajide^  or  that  it  had  been  cancelled,  or  that  the  estate  had  been 
reconveyed.  4  Moss.  637,  Farnsworth  v.  Childs.  1  Pick.  164,  Priest  v. 
Rice. 

Where  there  has  been  a  bona  fide  conveyance  of  land,  and  the  grantee 
has  entered  under  the  deed,  and  continued  in  the  open  and  peaceable 
occupation  of  the  land  granted,  a  second  purchaser  cannot,  in  general, 
avail  himself  of  the  firstpurchaser's  neglect  to  procure  the  registry  of 
his  deed.  6  Mass.  487,  Davis  v.  Blunt ;— -30,  Marshall  v.  Fisk.  5  Mass. 
450,  Dudley  v.  Sumner.  3  Mass.  573,  Trowbridge's  Reading.  But  the 
open  and  notorious  possession  of  the  first  purchaser  under  his  deed, 
does  not,  in  all  cases,  furnish  conclusive  presumption  of  implied  notice. 
Thus  if  a  lessor  should  ffrant  the  fee  of  the  land  to  the  lessee  in  posses- 
sion under  the  lease,  and  the  next  day  should  make  a  second  grant  to  a 
third  person  who  well  knew  that  the  lessee,  the  day  before,  was  in  pos- 
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session  under  the  lease,  his  continued  possession  would  furnish  no  evi-  [136  c\ 
dence  of  notice  of  his  purchase.  So  where  a  person  owning  and  in  pos- 
session of  a  part  of  a  lot  of  land  not  divided  from  tlic  residue  by  any 
partition  fence,  purchased  the  residue,  consisting  principally  of  woodlana, 
and  which  had  not  been  actually  occupied  by  the  grantor,  repaired  the 
fence  round  the  lot,  depastured  cattle  in  it,  sold  trees  from  the  part  pur- 
chased and  removed  an  old  hovel  standing  on  the  same  part,  it  was  held 
that  these  facts  did  not  raise  a  legal  presumption  of  notice.  3  Pick.  149, 
M'Mechan  v.  Grilling. 

If  a  second  purchaser,  who  is  affected  with  notice,  conveys  the  estate 
to  another  who  has  no  notice,  the  latter  will  be  protected  equally  as  if 
no  notice  had  ever  existed.  8  Johns.  141,  Jackson  v.  Given.  1  Johns. 
573,  Beebe  V.  Bank  of  N.  York.  1<»  Mass.  40C,  Trull  v.  Bigelow.  14  Mass. 
296,  Connecticut  v.  Bradish. 

Notice  to  the  agent  employed  to  affect  the  purchase  is  equivalent  to 
notice  to  the  principal.    9  Johns.  1(>3,  Jackson  v.  Sharp. 

The  same  law,  on  this  subject,  which  is  applicable  to  purchasers,  is 
also  applicable,  in  Massachusetts,  to  attaching  creditors,  and  several  of 
the  cases  above  cited  were  of  that  description.  Sec  1  Pick.  104,  Priest 
v.  Rice. 


Burgher's  Case.  [^37] 

Lunatic. 
A  lanttic  ii  not  prejudiced  by  laches  in  suing  livery. 

Sir  Ralph  Burcher,  beini^  seised  of  divers  manors  in  Jenk.Cent.299. 

Lunatic  sueth 

the  county  of  York,  holden  in  chief,  died  seised,  anno  40  notUvery;  no 
Eliz.  and  the  same  descended  to  William  Burcher.     Pre-  against  him. 
sently  after  his  death  it  was  found  by  his  office,  before 
commissioners  of  the  county  of  Middlesex,  that  the  said 
William  Burcher  was  a  lunatic,  and  so  had  been  long  be- 
fore the  death  of  his  father,  and  that  he  was  seised  of  the 
same  manors;  and  the  queen  granted  the  custody  of  him 
and  his  lands  to  Sir  Francis  Barrington.     After  which,  42 
Eliz.  there  was  an  office  found  in  the  county  of  York,  of  the 
seisin  of  Sir  Ralph  ;  his  death,  and  heir  ut  supra,  and  that 
he  was  of  full  age  ;  and  we  resolved,  the  king  was  not  to  And  livery  waa 
have  any  mean  rates  in  this  case  for  default  of  livery  sued  ^^eiawTe"*^ 
or  tendered;  because  no  ladies  could  be  imputed  unto  ■"'"f? J^**' *»® 

^  *  would  haye 

the  heir;  being  lunatic  before  and  ever  ^ince  the  death  of  sued  it,  being 
his  ancestors,  and  the  laches  of  his  friends  shall  not  hurt  if  he  had  been 
him.     Otherwise  it  were,  if  at  any  time  he  had  been  sana  ^^''*^'  "*"  "' 
memori<e,  since  the  death  of  his  ancestor.     And  there  was 
showed  unto  us  the  like  decree  made  Mich.  10  Jac.  in  the 
case  ot  one  Vaughan,  which  master  attorney  of  the  wards 
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[137  a]  said  was  made  as  a  decree  of  equity.  But  we  resolved 
also,  it  was  a  good  decree  in  law,  upon  the  reason  afore^ 
said ;  not  because  the  king  had  seised  and  committed  by 
force  of  the  lanacy ;  for  that  woald  have  changed  with  the 
king*8  better  estate ;  for  it  is  better  for  the  king  ta  hold  for 
default  of  liberty,  than  for  lunacy. 


DeTon.  Bedford  vs.  Bishop  of  Eieter  Sl  at. 

WaUer. 

A  quare  impedit  purebiMd  agtiiMt  two,  f^rkdiag  a  AfTiliflr  fasf.  imp,  igfiittt  6IM(  6t 
tbera,  wUl  be  abated,  tboagk  the  ptaintUf  deehire  apott  a  new  diatuibaBce.  tkal 
he  may  have  tg  ttany  aa  he  wiD  against  leTeral  penona. 

Q^iare  impedu  Edward,  Earl  OF  Bedford,  brought  R  qucre  tmpedU 

brouShtjiaiig-  against  William,  bishop  of  Exeter,  and  Henry  Wilson, 

uLut^fT  clerk  for  the  church  of  Buckand,  and  conveyed  unto  him- 

aame  defend-  gelf  the  advowson  in  tail,  and  then  shows,  that  he  granted 

ant,  and  for  the  '  '  ^ 

aame  aroido  the  ncxt  avoidance  unto  one  Walton,  and  others ;  and  that 
Ent.'892.  Htttt.  the  church  voided  by  the  death  of  Wheeler  :  and  that  the 
PoecTsi.  '  grantee  presented  John  Hopkins,  who  was  admitted,  <&c. 
and  died,  and  so  it  pertains  to  him  to  present,  and  the  de- 
fendants disturbed  him.  To  this  the  defendants  pleaded, 
that  before  this  purchase,  that  is  to  say,  in  May,  10  Jac. 
the  plaintiflf  did  purchase  a  quare  impedii  against  this 
bishop  defendant  of  the  same  church ;  whereunto  the 
bishop  appeared,  and  the  plaintiflf  declared  against  him, 
and  conveyed  unto  himself  the  advowson  in  tail,  and  that 
the  church  became  void  by  the  death  of  Wheeler,  and 
that  he  presented  John  Hopkins,  who  was  admitted,  &c. 
and  died,  and  so  it  pertains  to  him  to  present ;  whereunto 
the  bishop,  defendant,  imparled,  and  avers  that  it  is  the 
same  earl,  the  same  Hopkins,  the  same  avoidance,  and 
the  same  disturbance,  whereupon  both  actions  are  brought; 
and  that  the  firVt  action  depends,  yet  not  discontinued, 
discussed,  nor  determined  ;  and  demands  judgment  of  this 
later  writ  purchased  (a  little)  whereupon  the  plaintiff  now 
declares,  hanging  his  first  writ.  The  plaintiff  replies, 
that  after  the  purchasing  of  the  first  original  writ,  that  is 
to  say,  the  sixth  day  of  December,  anno  12  Jac.  the  same 
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church  being  still  void,  and  he  still  seised  of  the  advow-     [137  6] 
son  in  tail,  (as  aforesaid,)  presented  one  Henry  Curtis,  his     ^-^^v^w/ 
clerk,  to  the  bishop,  praying  him,  Slc,  who  refused  him ; 
which  is   the  disturbance,  whereupon  he  now  declares ; 
and  traverses  without  that,  that  it  was  the  same  disturb- 
ance whereupon  both  actions  were  brought,  and  upon  this 
the  defendants  demurred  in  law.  And  in  the  end  of  Easter 
term,  15  Jac.  after  some  argument  at  bar  before  had,  we 
all  agreed,  and  I  pronounced  the  judgment,  that  this  writ 
ought  to  abate  ;  for  though  there  must  be  a  disturbance 
naturally  to  maintain  the  action,  yet  the  principal  effect 
of  the  suit  is  to  gain  and  recover  the  presentation.     And  Hutt.i.  accord. 
therefore  for  the  same   thing  you  shall  not  have  two  suits 
at  once.     And  here  was  a  disturbance  laid   in  the  former       [138] 
suit,  and  the  avoidance  of  the  same ;  so  that  the  new  dis- 
turbance betters  not  the  case  for  the  plaintiff.     Besides,  co.  L.i39.a. 
the  nature  of  a  quare  impedit  is  to  be  final  upon  nonsuit  '^^^'^^^* 
or  diqpontinuance ;  but  this  way  were  to  defeat  that;  for 
the  plaintiff,  not  leaving  his  former  suit,  may  bring  a  new 
one ;  and  by  the  same  reason  ;  twenty,  which  were  an  in- 
tolerable vexation,  against  rule  of  law  ;  and  the  adding  of 
a  new  defendant  to  the  former  amends  not  the  case ;  for 
still  there  are   two  depending  against  one  man.     Other- 
wise, if  his  first  quare  impedit  were  against  ten,  by  adding 
another  to  them  he  might   have  a  new  quare  impedit^  and 
so  in  infinitum  ;  but  he  may  have  as  many  as  he  will  against 
several  persons. 


Procter  t;^.  Darnbrook  &,  al. 

Star  chamber  baa  no  juriBdiction  of  felony. 


Morton  v8,  Orde. 


How  iwaea  joined  at  Weatminater  may  be  tried  in  the  county  palatine  of  Dur- 
ham, Slc. 
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NoRBis  v$.  Thi  Hcndhed  of  Gawi;«t. 


[139] 


Leicester. 
Mo.  878. 
1  Brnl.  156. 
Cap.  13. 


dCo.  l.b. 
1  Leo.  191. 


[140} 


11  EHz.  Dyer 

286.  Ejectione 

firtnM. 

6  Co.  1.  B.  Ac- 

cord.  Co.  L. 

46.  b.  Dyer, 

318.  b. 


NoRRis  VS.  The  Hundred  of  Gawtry. 

When  time  ii  to  be  computed  from  an  act  done,  the  day  of  the  act  i»  to  be  inclnded. 

NoRRis  brought  a  writ  upon  the  statute  of  hue  and  cry 
against  the  hundred  of  Gawtry,  and  the  robbery  was  laid, 
as  it  was  indeed,  9  Octob.  13  Jac.  And  the  teste  of  the 
writ  was  9  Octob.  14  Jac.  And  after  a  verdict  for  the 
plaintiff,  it  was  moved  by  Harvey  that  the  writ  was  not 
brought  within  the  year  after  the  robbery  committed, 
which  are  the  very  words  of  the  statute  27  Eliz.  And  it 
was  agreed  that  in  the  case  of  protection  the  year  should 
be  counted  from  the  day  of  the  date  ;  and  so  in  deeds 
enrolled,  the  day  of  the  date  shall  not  be  counted  any 
part  of  the  six  months.  And  justice  Warberton  held  it 
so  also  in  this  case.  But  justice  Winch  and  I  were  of  a 
contrary  opinion,  in  cases  that  depended  not  upon  writ- 
ings dated,  but  upon  time  to  be  reckoned  from  acts  done, 
as  in  this  case  from  the  robbery  committed,  whici#  must 
be  confessed  was  done  upon  the  ninth  of  October  13  Jac. 
and  there  cannot  be  two  ninth  days  of  October  in  one 
year,  and  he  might  have  brought  this  action  the  same 
first  day  without  doubt.  And  though  it  is  true,  that  a 
deed  may  be  enrolled  the  very  day  of  the  date,  yet  that 
is  by  reason  of  the  intent  of  the  law,  and  not  by  the  let- 
ter. If  a  lease  be  made  from  the  making  of  the  lease,  it 
takes  effect  presently,  the  same  day,  whether  it  be  dated 
or  no.  So  if  the  bargain  and  sale  be  not  dated,  the  six 
months  must  be  reckoned  from  the  delivery.  And  though 
the  party  robbed  deserve  relief  and  pity,  yet  against  the 
hundreds,  which  are  innocent,  it  is  a  very  penal  law ;  and 
so  the  plaintiff  could  not  have  his  judgment.  (1) 

(1 )  The  rule  adopted  in  the  text  is  not  universal  in  its  application. 
There  are,  upon  the  subject  of  the  computation  of  time,  many  conflict- 
inc;  cases  which  it  is  impossible  to  reconcile;  but  the  general  rule  now 
adopted  is,  tliat  words  are  to  be  construed  according  to  their  legal 
sense  or  ordinary  import;  and  if  this  be  doubtful,  the  intention  of  Uie 
parties  is  to  govern  in  cases  of  contract,  and  that  of  the  legislature 
when  the  question  relates  to  the  construction  of  a  statute.  If  this 
intention  is  doubtful,  such  a  construction  is  to  be  adopted,  if  tlie  words 
will  admit  of  it,  as  will  save  an  estate,  rather  than  create  a  forfeiture. 
1  Pick.  494,  Bigelow  v.  Wilson.     Upon  this  principle  it  is  now  settled, 
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though  it  was  denied  in  some  of  the  old  cases,  that  the  words  *  from  the      [140  a] 
date/  and  '  from  the  day  of  the  date,'  when  used  in  a  lease  to  designate 
the  commencement  of  a  term,  have  the  same  meaning.    Cowp.  714, 
Pugh  &  ux.  V.  Duke  of  Leeds.     So  in  computing  time  from  an  act  done, 
the  day  of  the  act  is  sometimes  excluded,     'fnus  in  Massachusetts,  it 
has  heen  held  that  in  computing  the  time  allowed  by  st  1815.  c.  137.  s. 
1.  for  redeeming  a  right  in  equity  sold  on  execution,  which  is  'within 
one  year  next  after  3ie  time  of  executing,  by  the  officer  to  the  pur- 
chaser, the  deed  thereof,'  tlie  day  on  whicn  the  deed  is  executed  is  to 
be  excluded.     1  Pick.  485,  Bigclow  v.  Wilson.    So  in  the  same  State, 
in  computing  the  thirty  days  from  a  judgment,  during  which  property 
attached  on  mesne  process  is  holden,  the  day  on  which  the  judgment 
was  rendered  is  excluded.      11  Mass.  204,  Portland  Bank  v.  Maine 
Bank.     And  when  a  promissory  note  is  given,  payable  in  a  given  num- 
ber of  davSi  it  is  payable  in  so  many  days  exclusive  of  the  day  of  the 
date.    8  liass.  45*%  Henry  y.  Jones.    Chitty  on  Bills,  343.    But  in  com- 
puting the  six  years  mentioned  in  the  statute  of  limitations,  the  words 
of  the  statute  being    'within  six  years  next  after  cause  of  action 
accrued,'  tlie  day  on  which  the  cause  of  action  accrued  is  to  be  in- 
cluded ;  as  an  action  mif^ht  have  been  commenced  on  that  day.     15 
Mass.  193,  Presbrey  v.  Williams.     And  in  England  where  the  st  21. 
Jac.  1  c.  19.  8.  2.  enacts  that  a  trader  lying  in  prison  two  months  after 
an  arrest  for  debt,  shall  be  adjudged  a  bankrupt,  the  day  of  the  arrest  is 
to  be  included  in  the  computation.    3  East  407,  Glassington  v.  Rawlins. 
See  also  2  Camp.  294,  Watson  v.  Pears.    3  Esp.  R.  121,  Cochran  v. 
Retberg  &  ol.    3  T.  R.  623,  Castle  v.  Burditt.    Doug.  446,  Rex  v. 
Addeciey.    A  year,  in  contemplation  of  law,  consists  of  three  hundred 
and  sixtyfive  days.     A  half  year  consists  of  one  hundred  and  eightytwo 
days;  and  a  quarter  of  a  year,  of  ninety  one  days;  for  there  is  no  regard 
to  a  part  or  ractions  of  a  day.    Com.  Dig.  Ann.  A.    Co.  Lit.  135.  a.  b. 
In  Idigland  ^hen  a  statute  speaks  of  a  month  generally,  it  will  be 
intended  of  a  lunar  month.    Com.  Dig.  Ann.  B.  but  in  Massachusetts, 
a  month  mentioned  generally  in  a  statute  will  be  considered  a  kalendar 
month.    2  Mass.  170,  Hunt  v.  Holden.    4  Mass.  460,  Avery  v.  Pixley. 


Thornton  V8.  Jebson.  Csse. 

To  call  a  justice  of  the  peace,  or  public  officer,  or  attorney  or  the  like,  a  common 
Barrator,  it  actionable. 

Thornton  brought  an  action  of  the  case  against  Jeb-  i  Cr.  SS8. 

3  Cr  171 

son,  and  laid,  that  where  he  was  a  carrier,  and  a  man  of  Heti.  139.  Mo. 
honest  fame,  that  the  defendant  had  said  of  him,  that  he  y^ivlg^!'"*'^* 
was  a  common  barrator.     Now  we  were  of  opinion,  that  Common  b 
if  those  words  were  spoken  of  a  justice  of  peace,  or  public  rator  1  Cro. 
officer,  or  of  an  attorney  or  the  like,  that  they  would  bear  journment. 

,    .  1  Roll.  69. 

an  action.  (1) 

(1)  As  barratry  is  an  indictable  offence,  and  as  any  common  person 
may  be  a  common  barrator,  it  seems  that  such  words  are  also  actiona- 
ble when  spoken  of  other  persons  a^  well  as  when  spoken  of  otS^- 
cen,&c. 


/ 
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[140  6] 

De  Terming,  &c. 

Of  adTOwtoiu,  dtc. 


Colt  &  al.  V8,  Bishop  or  Coventry,  &c. 

Called  the  great  ease  of  the  commendam. 


ri66j  WiNCHCOMBE   VS.    BiSHOP    OF    WINCHESTER,    &C. 

Concemiiig  the  English  law  of  simony. 


[158]  StUKEL^ Y  VS.  ^UTLER. 

Somerset.  ,         .  , 

Waller.  A  sdlicet  camiot  restrict  a  grant  where  the  former  words  are  express  and  special. 

SecuSf  where  the  former  words  are  so  indifferent  that  they  may  receive  such  a 

restriction  without  apparent  injury. 

A  tcUictt  may  particularize  what  hefore  was  general,  or  distribute  what  was  in 
gross,  or  explain  what  was  uncertain  ;  but  it  must  not  be  inconsistent  with  the 
premises. 

Where  the  premises  of  a  grant  are  special  and  express,  they  cannot  be  restrained  or 
frustrated  by  a  distinct  clause  of  the  instrument ;  seats,  where  the  premises  are 
general  and  implied. 

One  part  of  a  continued  or  connected  clause  or  sentence  may  be  restrained  or  frus- 
trated by  other  parts  of  the  same  clause  or  sentence  j  but  where  there  is  a  grant 
of  a  particular  thing,  once  sufficiently  ascertained,  the  addition  of  an  allegation, 
mistaken  or  false,  concerning  it,  though  in  the  same  sentence,  will  not  frustrate 
the  giant. 

Afler  a  grant,  an  affirmative  covenant  of  the  grantor  does  not  restrain  the  power  or 
take  away  any  interest  of  the  grantee. 

A  grant  of  all  the  wood  growing  on  the  grantor's  manor,  which  can  be  conve- 
niently spared  without  prejudice  to  the  estate,  is  void  for  uncertainty.  S^mb. 
Secus,  of  a  covenant  or  executory  grant  that  the  covenantee  may  take  such  trees. 

Moor.  f.  880.  SiR  Thomas  Stukeley  brought  an  action  of  trespass 
against  Robert  Butler,  for  selling  of  certain  oaks  and 
ashes,  &c.  at  old  Cleave ;  whereunto  the  defendant  plead- 
ed not  guilty ;  and  upon  a  special  verdict  the  case  was 
thus.  *  The  Earl  of  Sussex,  36  Eliz.  was  seised  of  the 
manor  of  Cleave,  whereof  a  messuage  called  Stout,  and 
one  hundred  acres  usually  occupied  with  it,  and  seven 
hundred  more,  and  certain  woods  called  Blagrave,  Pitchill, 
Erridge,  Bore,  and  Keadwood,  all  lying  in  Cleave,  were 
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parcel ;  and  the  same  year  did  demise  unto  Robert  Butler     [168  a] 
and  Julian  his  wife,  and  Robert  their  son,  now  defendant,     ^.^-n^-^ 
the  said  house  and  all  the  lands,  and  Blagrave  and  Pitchill 
wood,  for   their   lives,  (excepting  all  timber  trees ;)  and 
then,  the  same  year,  by  indenture,  did  bargain  and  sell  to 
Edward  George,  omnia  iUa^  boacos^  aubboscoa,  maeremium 
et  arbarea  aua  tunc  atant.  creacen.  et  exiaten.  in  et  auper  to- 
to  illo  manerio  auo  de  Cleave,  in  dicto  com.  Someraet,  viz. 
in  et  auper  tota  ilia  copicia  aua,  aive  boaco  vocato  le  Er^ 
ridge  Wood,  cont.  24  acr.,  et  in  et  auper  toto  illo  boaco      [169] 
vocat.  Boorwood,  cont.  10  acr.,  ac  in  et  auper  toto  illo 
boaco  auo  vocat.  Blagrave  Wood,  cont.  6  acr.,  et  etiam 
in  et  auper  toto  illo  alio  boaco  auo  vocat.  Fitchill  Wood^ 
cont.  7  acr.  una  cum  omnibua  aliia  boacia  et  aubboacia^ 
maeremio  et    arboribua  atant.  et  exiaten.    auper  pned. 
manerio  de  Cleave  qucR  convenienter  parcari  poterint  et 
auccidi  aine  prtBfudicio  et  damno  ad  atatum  et  manuten. 
Anglice,  the  state   and    maintenance,   dicti  manerii  de 
Cleave;   and  a  covenant  of  the  part  of  the  Earl,  that  the 
said   George  and  his  assigns,  during  five  years,  may  fell 
and  carry  the  woods  without  interruption  of  the  Earl,  or 
any  others ;  and  to  make  sawl'/ig  pits,  and  to  square  and 
cut  the  timber  upon  the  ground  during  the  said  term ;  and 
a  covenant  on  the  part  of  the  lessee,  that  he  should  fill 
up  the  pits,  and  make  all  things  fair,  and  amend  the  fen- 
ces that  should  be  broken  during  the  said  term  of  five 
years.     Then  George,  ann.  38.  did  bargain   and  sell  all 
the  woods  to  Prowse  ;  and  Prowse,  the  same  year,  did  bar- 
gain and  sell  to  Robert  Butler,  the  father,  all  the  woods 
in  Blagrave  and  Pitchill  Wood,  and  in  the  seven  hundred 
acres ;  so  the  woods  in  the  hundred  acres,  going  with  the 
house,  and   in   the  other  three   woods,  remain  still  with 
Prowse  ;  who  after,  anno  40  Eliz.  did  bargain  and  sell  unto 
the  Earl  of  Sussex  all  the  woods  by  him  sold  unto  George, 
except  those  he  had  sold,  as  aforesaid,  to  Butler  the  fath- 
er.    Then  Butler  the  father,  by  his  will,  did  give  unto 
Butler  his  son,  the  defendant,  his  woods.     And  the  earl, 
30  Jac.  did   bargain  and  sell   by  deed  enrolled,  unto  Sir 
Thomas  Stukeley,  the  reversion  of  the  said  lands,  and  all 
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[169  a]  his  woods,  for  two  thousand  four  hundred  and  twenty 
^■^"^^■"^^  pounds,  to  which  Butler  the  father  attorned  ;  and  then  he 
and  his  wife  died,  and  Robert  Butler  the  son,  and  Lewis  the 
other  defendant,  as  his  servant,  by  consent  of  Trevilian 
and  others,  the  executors  of  his  father,  felled  certain  of 
the  trees  in  the  declaration,  which  was  timber  at  the  time 
of  the  grant  in  Blagrave  Wood  and  Pitchill  Wood,  and 
other  of  the  trees  in  the  seven  hundred  acres.'  And  the 
jury  assessed  damage  severally  for  the  trees  severally  fell- 
ed in  either  wood,  and  for  those  in  the  seven  hundred 
acres,  which  was  well  and  advisedly  done. 

Upon  this  whole  cause  I  am  of  opinion,  that  the  defend- 
ant had  good  title  to  all  the   trees  felled,  as  well  those  in 
the  seven  hundred  acres,  as  in  the  two  groves ;  and  that 
therefore  the  plaintiff  is  to  be  wholly  barred. 
The 6nt point,      I  make  but  two  questions;  the   first,  whether  the  mz. 

or  queBtion. 

hath  power  to  restrain  the  general  grant  of  all  the  woods 
upon  the  whole  manor,  to  the  woods  only  growing  upon 
the  five  groves ;  or  that  the  same  general  clause  being 
certain  and  express  shall  make  void  the  viz.  And  I  am  of 
opinion,  that  the  viz,  as  the  whole  sentence  is,  is  utterly 
void.  '"* 

The  second  The  second  question  is,  whether  the  covenant  on  the 

gom ,  or  quel-  ^^^^  ^^  ^^  j^^^  ^^  Susscx  with  Georgc,  to  take  the  trees, 

&c.  within  the  five  years  next  after  the  grant,  shall  so 
check  and  control  the  grant,  that  he  may  not  take  the 
trees  after  the  five  years ;  and  I  am  of  opinion  clearly 
that  it  doth  not  control  the  grant,  but  that  as  the  trees 
are  absolutely  given,  so  the  bargainees  and  their  assigns 
may  take  'them  when  they  will. 

Thirdly,  I  will  give  you  my  opinion  concerning  that 
part  of  the  clause  that  runneth  under  the  una  cum  omni- 
bus aliiSy  &c,  upon  which  I  hold  that  that  part  of  the 
clause  giveth  nothing,  because  it  is  void  for  uncertainty ; 
and  yet  it  hurteth  not  the  former  clause,  because  it  is  dis- 
tinct, and  standeth  of  itself,  divided  in  his  power  and  op- 
eration from  the  other. 
The  first  point,  As  to  the  first  point,  whether  the  viz.  doth  restrain  the 
general  grant  of  all  the  woods,  upon  all  the  manor,  to  the 
woods  upon  the  copices  only. 
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I  am  of  opinion  clearly,  that  it  doth  not;  and  therefore  [169  6] 
I  will  consider  first,  in  general,  how  the  premises  of  a  '^-^^n^^^ 
grant  may  be  checked,  restrained,  corrected  or  explained,  useamv 

It  may  be  corrected  or  restrained   by  a  divided  clause, 
or  by  a  connexion  of  one  clause. 

By  a  divided  clause,  either  in  the  thing  given,  by  an  ex- 
ception, or  in  the  state  given,  by  an  habendum.   But  both 
must  be  where  the  premises  of  the  grant  are  not  special       [170} 
and  expressed,  but  general  and  implied,  as  to  the  purpose  Co.  L.  47.  a. 
restrained. 

And  therefore  though  the  law  say,  that  when  a  man 
grants  lands,  he  grants  the  underwoods  inclusively,  and 
so  when  he  grants  his  house,  he  grants  all  the  several 
rooms  in  the  house ;  yet  M.  33  and  34  Eliz.  in  the  King's 
Bench,  between  Kenisham  and  Redding,  the  case  was,  i  Leo.  247, 
that  the  queen  leased  the  parsonage  of  Greenwich,  with  2  Roll.  454. 
all  the  lands  and  underwoods  expressly  thereunto  belong- 
ing, {exceptis  omnibua  grossis  arbofxbus,  boscis,  et  maere- 
mils,)  The  opinion  of  the  court  was,  that  the  exception 
as  to  the  underwoods  was  void.  But  they  held  that  the 
exception  was  only  to  be  extended  to  great  woods.  So  is 
the  case,  9  Eliz.  265.  of  a  lease  of  a  house  and  shops,  tRo.454. 
(excepting  the  shops ;)  which  proves  that  the  rule,  expres- 
sio  eorum  q^jue  tacit e  insunt  nihil  operatuVy  is  to  be  un- 
derstood having  respect  to  itself  only,  and  not  having  re- 
lation to  other  clauses. 

So  a  lessee  may  be   restrained  by  a  condition  not  to  9/-  i^,'  Y?- 

■^  ^  Mo.  881.  1  Leo. 

alien,  21  H.  6.  33.  but  not  if  the  lease  be  to  him  and  his  3.  3Cro.26. 
assigns ;  as  an  office  of  trust  to  one  and  his  assigns  gives 
power  to  grant  it  over.  Dyer  6.  45.  3  Leo.  67.  Latch.  20. 

A  condition  annexed  to  an  estate  given  is  a  divided 
clause  from  the  grant,  and  therefore  caunot  frustrate  the 
grant  precedent,  neither  in  anything  expressed,  nor  in 
anything  implied,  which  is  of  his  nature  incident,  and  in- 
separable from  the  thing  granted. 

And  therefore  Sir  Anthony  Mildmaye's  case,  Co.  lib.  6.  07.264.5. 
40.  a  gift  in  tail,  upon  condition  not  to  suffer  a  common 
recovery,  it  leaves  you  the  land  and  the  estate ;  but  it 
takes  away  a  liberty  which  is  inseparable  from  the  estate, 
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[170  a]     as  to  a  fee,  not  to  alien.     And  a  grant  of  a  house,  upon 
^•^'"^^"^^      condition  not  to  meddle  with  the  shops,  is  void ;  for  this 
doth  not,  as  an  exception,  reserve  the  shops  to  the  lessor, 
and  from  the  lessee ;  but  leaves  them  in  the   lessee,  and 
then  forbids  the  use  of  that  it  hath  made  his,  which  is  re- 
ft Co.  ii.b.       pugnant.      So   upon    Whistler's   case,   Co.   lib.    10.    63. 
though  it  be  well  said,  that  when  the  king  grants  a  manor, 
cum  pertinentiis,  it  no  more  passeth  the  advowson  than  if 
it  were  expressly  excepted  ;  yet  the  words  adeoplene,  &c. 
will  carry  it  in   the  one  case,  not  in  the  other,  when   it  is 
excepted.     So  e  converao^  the  manor  adeo  plene  will  admit 
an  exception  of  the  advowson,  not  if  it  were  expressly 
granted. 
^  ^'Si  *Co       Upon  the  same  reason  is  it,  that  if  you  demise  a  manor, 
L.  if.a.   3Cr.  you  may,  by  an  exception,  pare  away  as  much  of  the  de- 

79S.  Ant.  106.  ,  •hi 

Mo.  8?o.  mesnes,  or  services,  or  both,  as  you  will  ;  but  you  must 

Finch.  fi8.  i**.*'ii  i_*  j 

leave  it  stiii  a  manor,  having  some  demesnes,  some  servi- 
ces, and  a  court.  This  I  mean,  when  that  that  you  have 
is  such  a  true  manor,  as  hath  both  demesnes  and  service ; 
for  though  a  manor  may  stand  and  pass  by  that  name,  that 
is  but  titular ;  yet  your  grant  shall  be  taken,  as  the  thing 
is  that  you  grant. 

Ante7?3Cro       -^K^*"'  ^Y  ^^  exception  you  shall  not  make  the  whole 

244.  2  Ro.  454.  grant  frustrate,  though  the  grant  be  in  general  words. 
And  therefore,  if  you  have  but  one  close  in  D,  and  you 
demise  all  your  land  in  D.  (excepting  that  one  close)  the 
exception  is  void. 

3Cro.6.  IS  Eliz*  in  the  King's  Bench,  Dorrel  brought  an  eject- 

ment against  Collins,  in  Lamberhurst  in  the  county  of 
Kent.  The  jury  found,  that  the  masters  and  scholars  of 
Linkford  were  seised  of  the  land  in  question,  being  part 
of  the  manor  of  Hothley  in  Lamberhurst,  and  that  they 
did  demise  all  their  lands  in  Lamberhurst,  excepting  the 

Co.  L.  47.  a.  manor  of  Hothley,  under  which  the  plaintiff  claimed  ;  and 
they  found,  that  Lamberhurst  did  extend  to  Kent  and  Sus- 
sex, and  that  the  master,  <&c.  had  no  land  in  Lamberhurst 
but  the  manor  of  Hothley  ;  and  it  was  adjudged  that  the 
lease  did  carry  the  manor  of  Hothley,  and  that  the  excep- 
tion was  void  ;  and  also^  that  the  jury,  being  only  of  Kent, 
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ought  to  find  that  they  had  no  lands  in  Sussex,  as  well  as      [170  6] 
in  Kent ;  because  the  issue,  guilty  or  not  guilty,  depended     ^.^^v^^^ 
upon  it ;  otherwise,  where  a  local  thing  in  another  county 
is  specially  put  in  issue. 

Like  law  is  of  the  use  of  an  habendum,  that  if  by  your 
premises  you  have  given  no  certain  nor  express  state,  than 
that  otherwise  the   law  Would   give,  you  may  alter  and       r  171-1 
abridge,  nay  you  may  utterly  frustrate  it  by  the  habendum. 
And  therefore  in  the   case   of  Hodge  and  Crosse,  M.  33  cr.  Ei.  254. 
and  34   Eliz.  in  the  king's  bench,  one  Warren  made  a  uT' Paim^'30^' 
feoffment  of  lands  in  London,  habendum  to  the  feoffee  JI**- "^'i^-  ^,.?- 

63.  t.  5  R.  94.  t. 

and  his  heirs,  af\er  the  death  of  the  feoffor ;  and  upon  Co.  l.  48.  u 
argument  the  feoffment  was  ruled  to  be  void. 

And  yet  in  the  case  of  Underhay  and  Underhay,  Hill.  scro.  261,569! 

-,,.         ..,.,,  ,         ,  ,  2Ro.66.Jonei, 

34    Ehz.    in   the   kmg's  bench,   the  case   was,    that   one  m'j.  1  Cr.  3G7.  % 
having  leased  his  land  to  three  for  their  lives,  granted  55.  Grants,  b.' 
the   reversion,  habendum  to  the  grantee  for  his  life,  and  i36.^a°25o!^f>. 
then  added  these  words,  *  which  said  estate   for  life  to  \^^'  ^^'  ^' 
begin  after  the   death  of  the   three   first  lessees.'     And 
that  was  adjudged  a  good  estate  in  reversion  for  life. 

Neither  can  you  by  an  habendum  frustrate  a  grant  that  3  Cro.  255, 685. 
was  complete  before  ;  as  the  case   is  7  Ed.   G.  where  a  ico.  155.0. 
lessee  for  years  granted  all  his  estate,  habendum  after  his 
death.     So  much  of  divided  clauses. 

But  now  of  one  clause  carried  on  with  a  connexion,  so 
as  they  make  but  one  entire  sentence  till  the  whole  be 
finished,  the  law  is  otherwise  ;  for  one  part  of  the  sen- 
tence  may  not   only    abridge   and    correct,    but   utterly  *  ^^  ^^  ^^^ 
frustrate  and  make  void,  the  whole  grant.     And  therefore  ^^-  ^'^>/*^ 

^  459.   3  Cr.  <3fjOf 

if  a  lessee  for  years  grant  his  term  after  his  death,  the  2  Cr.  48. 
grabt  is  void. 

So  in  Doughty's  case,  Co.  lib.  3.  9,  the  case  was,  that 
the  duke  of  Northumberland  was  seised  of  divers  houses 
and  cottages  in  the  parish  of  Saint  Sepulchres,  LondoD, 
and  bargained  and  sold  all  his  tenements  in  the  parish  of 
Saint  Andrews,  Holborn,  in  the  tenure  of  one  William 
Gardiner,  unto  one  Lea  5  and  the  grant  was  judged  void, 
though  those  houses  were  in  the  tenure  of  Gardiner, 
which  was  the  point  judged.     But  where  it  is  added,  in 

39 
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[171  a]  that  case,  that  the  court  was  of  opinion,  that  if  he  had 
^-^^^^'^^  begun  with  the  tenure  of  Gardiner,  which  was  true,  and 
ended  with  the  parish  mistaken,  that  the  grant  had  been 
Bacon,  90.  good  by  the  rule  utile  per  inutile  non  vitiatur^  I  hold  it 
plain  contrary;  for  the  several  circumstances  and  descrip- 
tions circumscribe  and  ascertain  the  grant.  And  it  is  a 
good  rule,  incivile  eaty  nisi  tola  sententia  perspectay  de 
aliqua  parte  judicare. 

And  therefore  the  judgment  in  Doddington's  case,  Co. 
lib.  2.  32,  33.  is  full  in  the  point.     H.  8.  was  seised  of 
the  hospital  of  Welles,  whereof  certain  lands  in  Dindace, 
out  of  the  circuit  of  Welles,  which  were  in  the  tenure  of 
John  Browne,  were  part,  and  he  granted  unto  Ailworth 
all   his  lands  in  the  tenure  of  John  Browne,  situate  in 
iL«o.si.         Welles,  to  the    said   hospital    belonging.      And   it   was 
adjudged,  that  though  the  first  part  of  the  description,  as 
it  was  placed  in  the  patent,  in  the  tenure  of  Browne,  were 
true,  yet  the  latter  part  (being  false)  marred  all,  even  if 
it  were  the  grant  of  a  common  person.     And  indeed  in 
one  sentence  it  is  vain  to  imagine  one  part  before  anoth- 
er; for  though  words  can  neither  be  spoken  nor  written  at 
once,  yet  the  mind  of  the  author  comprehends  them  at 
3Cro.255.        oncc,  which  gives  vitam  et  modum  to  the  sentence. 
1  Leo.  473.  But  in  grants  of  particulars  sufficiently  once  ascertained, 

10  Co.  113.' a.  another  mistaking  will  not  frustrate,  though  it  be  false.  (1) 
?L4Co.  43%.  As  Pas.  23  El.  Dyer  376.  One  made  a  feolfment  by  at- 
60B.Dy.87.a.  tomcy  of  a  messuage  in  D.  which  was  R.  Cotton's,  and 

(1)  This  doctrine  is  recognized  and  established  by  decisions  in  nume- 
rous cases  which  are  cited  and  discussed  in  5  East  51,  Roe  ▼.  Vernon. 
When  the  description  of  an  estate  intended  to  be  conveyed  includes 
several  particulars,  all  of  which  are  necessary  to  ascertain  the  estate  to 
be  conveyed,  no  estate  will  pass  except  such  as  will  agree  to  every 
particular  of  the  description.  Thus  if  a  man  grant  all  his  estate  in  his 
own  occupation  in  the  town  of  fV.  no  estate  can  pass  except  what  is  in 
in  his  own  occupation,  and  is  also  situated  in  that  town.  But  if  a  man 
convey  his  house  in  D.  which  was  formerlv  R.  C.%  when,  in  fact,  it 
was  not  R.  C*  but  T.  C.'*,  the  house  in  />.  shall  pass,'  if  tie  grantor 
had  but  one  house  in  D. ;  because  by  the  description  of  his  house  in  D. 
the  estate  intended  to  be  conveyed  is  sufficiency  ascertained.  4  Mass. 
205,  Worthington  v.  Hyler.  Tlie  principle  is  also  recognized  in  New 
York,  in  the  case  of  Rogers  v.  Clark,  7  Johns.  217.  18  Johns.  60,  Jack- 
son V.  Root  18  Johns.  81,  Jackson  v.  Loomis.  19  Johns.  449.  S.  C.  in 
error. 
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indeed  it  was  Th.  Cotton's;  yet  it  passed;    for  else  all     [171  6] 

was   to   be    frustrate ;    but  a  thing   certain    may   be  di-      n-^-v-^^ 

minished,  though  not  wholly  made  void  ;  as  in  Ognell's 

case,  C.  lib.  4.  Rainsford   possessed  of  a  term  in  Cruel 

Grange,  whereof  part,  that  is  to  say  Hobsfield,  came  to 

one  Freckelton  in  possession  for  part  of  the  term,  and  to 

one  Beer  for  the  rest  of  the  term  in  reversion  ;  and  a  rent 

charge  was  granted  out  of  Cruel  Grange,  nuper  in  ten- 

ura  Rainsfardy  et  modo  in  tenure  et  occupatione  Beer ; 

this  did  not  charge  Hobsfield,  but  it  charged  the  rest, 

and  so  there  was  no  repugnancy. 

Now  I  come  to  the  use  of  a  viz,  or  8C.  or  in  the  En- 
glish that  is  to  say,  and  the  nature  and  force  of  it.  It  is 
neither  a  direct  several  clause,  nor  a  direct  entire  clause, 
but  it  is  intermedia. 

First  it  is  clear,  that  it  is  not  a  substantive  clause  of 
itself;  and  therefore  you  can  neither  begin  a  sentence 
with  it,  nor  make  a  sentence  of  it  by  itself;  but  it  is  (as  I  ri7oi 
may  say)  clausula  ancillaris,  a  kind  of  handmaid  to  an- 
other clause,  and  to  deliver  her  mind,  not  her  own.  And 
therefore  it  is  a  kind  of  interpreter;  her  natural  and 
proper  use  is  to  particularize  that,  that  is  before  general, 
or  distribute  that,  that  is  in  gross,  or  explain  that,  that  is 
doubtful  and  obscure. 

First  it  must  not  be  contrary  to  the  premises,  as  20  H.  j  g^nnd.  286. 
6.     Trespass  with  a  continitandoy  till  the  day  of  the  writ  Jq^J^'^^' 
purchased,  sc.  such  a  day,  which  is  not  the  same,  is  ut-  429. 3  (!;ro.  368. 
terly  void.     1  Saund.   118,  169.     Yelv.  93,  94.     1   Syd. 
370. 

Next  it  must  neither  increase  nor  diminish,  for  it  is  not 
the  nature  of  it  to  give  of  itself.  As  if  I  have  in  D. 
black-acre,  white-acre,  and  green-acre  ;  and  I  grant  unto 
you  all  my  lands  in  D.  that  is  to  say,  black-acre  and 
white-acre;  yet  green-acre  shall  pass  too;  but  if  I  add 
under  the  viz.  land  lying  out  of  the  town  of  D.  it  shall 
not  pass.  And  therefore  see  29  Assize  23.  Upon  a  parti- 
tion between  three  partners  in  chancery,  one  of  them  for 
a  surplusage,  granted  unto  the  other  two  a  rent  of  five 
pounds  a  year ;  that  is  to  say,  to  the  one  fifly  shillings, 
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[172a]     and  to  the  other  as  much;  yet  it  was  judged  an  entire 

^^"v^^-'     rent.     And  29  E.  3.  39,  it  is  holden,  that  if  I  grant  a  rent 

of  twenty  shillings  out  of  two  manors,  ac.  ten  shillings  out 

of  one,  and  as  much  out  of  another,  it  is  but  one  rent. 

Cr.  Car.  164.     So  are  Knight's  case,  Co.  lib.  6.  65,  and  Winter's  case, 
Cr.Jac.34i.      ^^  gjj^   j^^^^,  cj^g^  ^p^^^  ^  difference  where  the  rents  are 

reserved  severally  at  the  first,  and  where  they  are  at  the 
first  entire,  and  taken  by  a  viz. 
Mo.64.  Yei.  So  18  El.  Dyer  350.     An  obligation   of  two  hundred 
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h.       '  pounds  to  two,  aolvend,  the  one  hundred  to  the  one,  and 

the  other  to  the  other ;  the  book  leaves  a  qtuBre ;  but  it  is 
clear,  a  void  aolvendum.  So  Hill  and  Grange's  case.  A 
lease  made  in  April,  for  example,  rendering  a  yearly  rent 
(that  is  to  say)  at  our  Lady-day,  and  Michaelmas ;  the 
yearly  payment  cannot  be  diminished.  Osborn's  case, 
Co.  lib.  10.  13.  An  anglice,  (which  is  but  a  viz.  or  that 
is  to  say,)  shall  never  exceed  the  Latin. 

1  Saund.  170.  But  now  I  grant  on  the  other  side,  that  a  viz.  may 
work  a  restriction  where  the  former  words  were  not 
express  and  special,  but  so  indifferent  as  they  may  re- 
ceive such  a  restriction  without  apparent  injury ;  though 
those  former  words,  by  construction  of  law,  would  have 
had  a  larger  sense,  if  the  viz.  had  not  been ;  and  there- 
fore see  7  E.  3.  9.  Mortimer's  case.  One  granted  ten 
pounds  of  rent  (note,  not  a  rent  which  must  (as  I  have 
said)  be  understood  one  rent  of  ten  pounds)  in  his  manor 
of  X).  to  receive  by  the  hands  of  one  tenant  so  much,  and 
so  from  one  tenant  to  another,  till  he  made  up  ten 
pounds,  saving  his  signiory.  And  the  opinion  of  the 
court  was,  that  this  was  but  a  grant  of  the  several  rents 
of  those  tenants,  as  rent  seek  by  this  viz.  which  had  been 
otherwise,  if  it  had  left  at  the  premises  without  the  viz, 
for  then  it  would  have  been  a  new  entire  rent  of  ten 
pounds  out  of  the  whole  demesnes  of  the  manor.  But  I 
am  of  clear  opinion,  that  if  the  particular  rents  in  the 
first  case  had  made  but  five  pounds,  that  then  the  pre- 
mises would  have  taken  place,  and  the  viz,  had  been 
void.  Like  unto  the  case  of  15  Ass.  11.  and  15  Ed.  3. 
Fitz.  Charge  9.     If  wf.  grants  twenty  shillings  rent  in  bis 
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manor,  viz.  by  the  hands  of  one  so  much,  and  of  another     [172  6] 
so  much  ;  and   the  tenants  assigned  are  but  tenants  at      ^-^^n^^*^ 
will,  the  whole  manor  is  charged ;  for  the  viz.  being  of 
no  effect,  is  void  in  law  ;  for  itself  being  of  no  effect, 
cannot  frustrate  the  premises,  which  are  of  sufficiency  of 
themselves.     8  Ed.  3.  69.     One  gave  land  to  A.  and  B.  2  Cr.  97.  Dy. 
habendum  to  A.  for  life,  and  after  his  decease  to  B.;  this  p^tsis.'^ 
was  holden  good.     So  Littleton  66.    If  a  man  give  land  to  ro\^!*mo. 
two,  habendum  to  them,  ac.  the  one  moiety  to  the  one,  ?*-•  ^  ^V«^- 

'  '  ^  '1  Leo.  10.  bon. 

and  the  other  moiety  to  the  other,  it  is  good.     For  note,  c«»«-  i>y-  *26. 
that  the  substance  of  the  premises  is  not  altered ;  for  both  34.  i  init.  iss. 
of  them  have  the  whole  in  use,  in  common,  as  they  should 
have  had  it  by  the  premises  jointly,  which  is  but  a  point 
of  quality,  or  accident  altered.     But  if  it  were  twenty  Finch.  68.  utn. 
acres  to  two,  ac.  ten  to  one,  and  ten  to  another,  it  were 
void.     So  upon  the  cases  21  H.  6.  7.  and  13  H.  7.  24,  I  q^  ^  21 
hold,  if  I  grant  land  to  one  and  his  heirs,  viz.  the  heirs 
of  his  body,  it  is  an  estate  tail.     So  13  Eliz.  Dyer  299.    In  ^^  ^^ 
a  quare  impedit  one    is  pleaded  seised  of  a  manor,  to 
which  the  advowson  appends,  viz.  to  present  in  the  third 
turn;. it  is  good  :  but  if  one  seised  of  a  whole  advowson       r  170-1 
should  grant  the  whole,  viz.  to  present  every  third  turn, 
the  viz.  were   void.     So  upon  the  case  9  Eliz.  Dyer  261,  Cr.jac.  no. 
if  a  man  have  lands  in  a  hamlet,  and  other  lands  in  an- 
other part  of  the  town ;  if  he  grant  his  lands  in  that  tovyn* 
8C.  in  the  hamlet,  I  hold  that  no  more  will  pass.     But  if 
he  grant  all  liis  lands  in  the  whole  town,  viz.  in  the  ham- 
let, all  the  land  will   pass,  and  the  viz.  is  void.     And  6  1  Leo.  iso. 
Edw.  6  Dyer  77.  the  king  granted  Htum  abbatue  nee  nan  c!^°cu.^2l 
omnia  terr.  prat,  paatur.  et  avbacript.  diet,  monaaterio 
pertinen.  viz.   such  a  close,  and  such  a  close ;  and  the 
opinion  is  that  the  viz.  shall   only  serve  to'  explain   the 
word  aubacript.  and  that  all  other  the  lands  belonging  to 
the  monastery  shall  pass  by  the  express  words. 

Now  to  the  second  great  point,  which  is,  whether  the  ^^^ 
covenant  on  the  part  of  the  grantor,  for  the  five  years,  do  geat  point. 
disable  the  grantee,  or  those  that  claim  under  him,  to  take 
the  trees  after  the  five  years  expired* 
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[173  a]         I  will  say  little,  for  I  declared  myself,  in  the  beginning, 
^■^•^v^^     not  to  hold  that  questionable,  neither  do  I  yet.  (2) 

For  first  it  is  clear,  that  by  the  grant  of  the  trees  by  a 
tenant  in  fee  simple,  they  are  absolutely  passed  away  from 
the  grantor  and  his  heirs,  and  vested  in  the  grantee,  and 
go  to  the  executors  or  administrators,  being,  in  under- 
standing of  law,  divided  as  chattels  from  the  freehold  ; 
and  the  grantee  hath  power,  incident  and  implied  to  the 
grant,  to  fell  them  when  he  will,  without  any  other  special 
license,  which  can  never  be  restrained  by  a  power  given 

4Co.80.b.  by  the  grantor  in  the  affirmative,  which  the  grantee  had 
before. 

And  therefore,  8  Ass.  10.  one  granted  a  rent  of  ten 
pounds  a  year  to  the  husband  and  the  wife  for  their  lives ; 
and  if  the  wife  survive,  that  then  she  shall  have  three 
pounds  a  year  for  her  life  ;  and  judged  she  should  hold  her 

IIq  7  ten  pounds  a  year ;  otherwise,  if  it  had  been  said  that  she 

should  have  three  pounds  a  year,  and  no  more.  And  so 
Trin.  28  H.  8.  Dyer  19.  the  lessor  covenanted  that  the 
lessee  might  take  thorn  by  assignment  of  the  bailiff;  yet 
he  may  take  without ;  otherwise  if  it  were  in  the  negative. 

scro.481.  Statutes  that  are  taken  by  intent,  shall  not,  by  an  af- 

firmative, alter  a  former  power.  33  H.  8.  Dyer  50.  The 
Stat.  27  H.  8.     17  Eliz.    Dyer  341.  hereafter. 

Now  the  grant  implying  an  absolute  liberty  to  the 
grantee  to  take,  if  the  covenant  were  on  the  part  of  the 
lessee,  not  to  take  after  the  five  years,  it  would  not  extin- 
guish his  property,  nor  consequently  his  power,  to  take 
them  afler  the  five  years ;  and  therefore  if  he  took  them, 

8  Co.  82.  a.  he  might  plead  not  guilty  in  trespass,  but  should  be  an- 
swerable to  an  action  of  covenant  for  it ;  for  things  have 
their  proper  effects  and  considerations,  and  several  re- 
spects of  actions  are  not  to  be  confounded.  And  there- 
fore, 3  Eliz.  Dyer  199,  if  the  lessor  covenant  to  repair  the 
house  at  his  proper  costs  ;  or  again,  if  the  lessee  covenant 

(2)  General  words  in  a  grant  are  not  restrained  by  restrictive  words 
added  ex  tnajori  caiUeUiy  or  by  affirmative  words  more  restrictive,  but 
which  have  no  tendency  to  render  a  general  description  ambiguous  or 
uncertain.    Com.  Dig.  Parols,  A.  23.    11  Mass.  167,  Bott  v.  Bumell. 
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to  repair  the  house  at  his  proper  costs  in  timber  work,  and     [173  6] 
the  like,  yet  in  both  cases,  if  he  felled  timber  to  repair,     v^'v'"^^ 
there  is  no  change  in  the  remedy  by  action  of  waste,  but 
by  action  of  covenant. 

The  statute  of  27  H.  8.  of  court  of  augmentation,  all 
grants  of  lands,  within  their  survey,  shall  be  sealed  with 
that  seal ;  yet  see  33  H.  8.  Dyer  50.  for  want  of  a  nega- 
tive ;  much  more  if  it  had  been  '  may  be  sealed,'  as  here* 
17  Eliz.  Dyer  341.  the  late  monasteries  were  given  to  the 
king  ;  praviaOf  to  avoid  fraudulent  leases  within  the  year 
of  the  dissolution,  and  another  proviso  in  the  affirmative, 
that  leases  with  the  ancient  rent  shall  be  good  ;  yet  judg- 
ed that  a  lease  within  forty  days,  without  ancient  rent,  was 
good,  for  they  had  lawful  power  before,  and  there  is  no 
negative. 

Lastly,  this  covenant  on  the  part  of  the  grantor  hath  its 
necessary  use,  though  it  work  nothing  in  the  restraint  of 
time  for  felling ;  for  it  gives  power  to  dig,  and  make  saw- 
pits  upon  the  ground,  and  to  square  the  timber  there, 
which  the  grantee  could  not  do  by  the  simple  grant  of 
the  timber,  without  such  a  special  warrant.  Also  it  con- 
tains a  general  warranty,  that  the  grantee  may  take  and 
fell  timber,  without  the  let  or  interruption  of  any  person  or 
persons  whatsoever. 

Now  to  the  third  and  last  point;  if  the  clause  had  been       [1741 
that  the  earl  had  granted  all  his  woods  and  underwoods,  '^^  ciauM? 

'  tma  cum  omm' 

growing  upon  all  his  manor  of  Cleave,  which  could  con-  inuaiiu. 
veniently  have  been  spared  without  prejudice  to  the  estate 
of  his  manor,  I  should  be  of  mind  that  this  grant  were 
void.  (3) 

And  yet  it  is  true,  that  many  things  that  are  uncertain  SRo.65. 
of  themselves,  being  reduced  to  certainty  by  such  means 
as  either  the  law  appoints,  or  the  party  himself  assigns, 
may  take  effect ;  and  therefore  the  cases  put  are  clear, 
that  the  fine  of  a  copyholder  being  uncertain,  shall  be 
made  certain  and   reasonable  by  the  jury  and  the  court, 

(3)  Quare  whether  a  grant  of  all  the  wood,  &c.  in  the  words  of  the 
text,  would  not  be  construed  as  a  covenant  that  the  grantee  may  take  the 
wood,  and  thus  be  valid  as  a  covenant,  though  void  as  a  grant  r 
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[174  a]     upon  the  circumstances  of  the  case.     So  of  convenient 
^■^"^^^^^     time  of  remove  upon  the  death  of  a  tenant  for  life.  41  E. 
3.  barr.  205.   In  trespass  for  eating  his  corn,  the  defendant 
pleaded  that  he  had  common,  and  the  other  left  his  corn 
there,  after  other  men  had  carried,  and  it  was  ready  to  be 
carried,  &c.  of  evil  will,  6lc,  ;  the  plaintiff,  that  it  was  not 
dry,  &c.     But  note,  that  all  these,  and  the  like,  are  pro- 
visions in  law,  for  acts  in  law.     Also   I  grant,  that  if  the 
Earl  had  covenanted  or  granted,  that  George  might  have 
taken  such  trees  as  might  Conveniently  have  been  spared 
without  prejudice,  &c.  that  this  being  but  a  covenant,  or 
grant  executory,  he  might  have  taken  trees  by  force  of  it, 
and  have  justified,  specially  averring  that  they  might  be 
spared,  and  put  himself  upon  the  jury  for  it.     But  our 
case  is  not  of  that  nature ;  but  it  is  a  grant  or  bargain 
which  must  take  effect,  and  change  the  property  of  the 
thing  granted,  either  presently  and  at  once,  or  inchoaiivej 
depending  upon  somewhat  that  shall  reduce  it  to  his  full 
effect ;  which  when  it  is  done  shall   make  the  grant  good 
ab  initio. 
S0H.7.  Cue        And  if  I  make  a  lease  to  A.  for  so  many  years  as  /.  S. 
Co.L.45.b      shall  name,  or  grant  such  liberties  as  another  town  hath, 
both  these,  at  the  time  of  the  grant,  appear  in  case  to  be 
made  certain,  and  the  common  cases  of  grants  that  take 
the  perfection  by  elections  given  by  the  party,  or  by  the 
law,  to  certain  persons. 

The  same  books  and  reasons  that  prove,  that  when  the 
election  creates  the  interest,  nothing  passes  till  election, 
the  same  prove  that  where  no  election  can  be,  no  interest 
can  arise. 
1  Le.25i.  Bullock's  casc,  10  Eliz.  Dyer  281,  feoffment  of  a  house 

Apr.22S.  and  seventeen  acres,  parcel  of  a  waste;  the  feoffee,  not 

his  heirs,  must  make  his  election,  or  else  the  grant  is  Void : 
and  2  H.  7.  23.  So  Hayward's  case,  Co.  lib.  2.  36.  If  I 
give  thee  one  of  my  houses,  nothing  passes  till  the  donee 
choose ;  therefore  he  must  do  it ;  his  executors  cannot.  44 
6Co.  25.  a.  E,  3,  43^  ig  a  good  case.  A  prior  sold  his  woods,  except- 
ing forty  of  the  best  oaks,  at  his  choice,  to  be  taken  within 
two  years ;  then  the  prior  brought  an  action  of  trespass 
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against  the  vendee  for  selling  them.   He  pleaded,  that  the     [174  6] 

plaintiff  delaying  his  choice  till  the  two  years  were  almost      v-^^v--^^ 

expired,  that  he  could  forbear  the  felling  no  longer,  but 

his  two  years  would  expire,  and  therefore  required  him  to 

make  his  choice ;  but  he  refused ;  whereupon  he  chose 

forty  of  the  best  himself,  and  left  them  standing,  and 

took  the  rest. 

So  note,  that  the  vendee  in  this  case  had  no  property  till 
election  or  default  made  by  the  vendor,  which  was  sup- 
plied and  made  certain  by  the  vendee ;  and  yet  the  ven* 
dee  could  not  have  made  the  choice  in  default  of  the  ven- 
dor, till  the  time  incurred  so  near,  that  he  must  needs,  and 
that  must  be  put  upon  judgment  of  the  jury  or  court, 
upon  special  declaration  of  the  time,  and  the  number  of 
the  trees,  and  the  like.  But  here  he  cannot  change  pro-  t  And.  141 
perty  presently  of  any  trees  certain,  because  it  is  uncer-  9i?'a  i  Roffift. 
tain  which  trees  may  be  spared,  and  which  not;  and 
divers  trees  may  be  spared,  and  indifferent  whether  these 
or  those,  and  there  is  no  person  to  whom  it  is  given  to  de- 
termine which  may  be  spared,  which  not.  But  if  the 
grant  had  been  of  such  trees  as  /.  S.  should  judge  might 
be  »pared,  it  might  have  stood  with  his  determination. 
Primo  Mariay  Dyer  90.  A  sale  of  woods  which  may  be 
reasonably  spared.  7  E.  6.  Term  that  shall  be  to  come  after 
his  death,  uncertain  and  apparent,  that  at  the  time  of  the 
grant  it  is  not  referred  to  certainty.  22  H.  6.  A  grant  to  scr.  S61 
two,  et  hared.  void. 

But  the  defendant  hath  pleaded  not  guily,  which  he       ri75l 
cannot  maintain,  unless  the  trees  were  actually  his  before 
he  felled  them ;  for  if  it  had  been  but  a  liberty  to  fell,  he 
must  have  pleaded  it,  and  not  pleaded  not  guilty. 

Also  he  must  have  averred,  that  they  might  have  been 
spared,  which  is  not  pleaded  nor  found  by  the  jury.  And 
so  the  defendant  pleaded,  primo  Maria^  Dyer  90. 

Now  though  I  am  of  opinion  as  before,  that  this  last 
clause  is  void  for  uncertainty ;  yet  I  hold  clearly,  that  it 
reaches  not  to  the  first  clause  of  grant,  upon  which  I 
have  argued  and  concluded  for  the  defendant ;  but  looks 
back  only  to  the  last  clause,  beginning  at  una  cum  omnir 

40 
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[175  a]     bus  aliis  boscis^  fyc,  which  though  it  be  frustrate,  yet  the 

^"^^^^^•^      first  clause  stands  perfect  of  itself;  for  it  is  true,  that  if  a 

grant  be  carried  in  generals,  which  of  itself  is  not  certain, 

if  that  by  the  other  parts  of  the  same  entire  sentence  in 

point  of  description,  or  other  declaration  cannot  be  true, 

as  in  Doughtey's  and  Darrington's  cases  before,  or  cannot 

be  effectual,  as  in  this  conclusion  of  uncertainty,  or  be 

restrained  by  a  conclusion,  as  in  Finch's  case.  Coke  lib. 

6.  39.  mark  the  sentence. 

J>y.  207.j>.  14.        The  rent  of  twenty  pounds  a  year  was  granted  by  the 

Goidib.  9J!'p?*  lady  Finch  to  her  son,  in  these  words,  '  Out  of  the  manor 

^'  of  Eastwell,  Otterplea,   Potbury,    and  Seaton,   and  her 

lands  lying  in  the  parishes  of  Eastwell,  Westwell,  and 

Challock,  Or  elsewhere  in  the  county  of  Kent,  to  the  said 

manor,  or  any  of  them  belonging  ;'  clearly  this  charged 

no  other  «lands  in  those  towns,  but  such  as  belong  to  the 

manors ;    for   it   is   plainly   one    only   entire    compacted 

sentence,  so  woven  and  interlaced  together,  as  there  is 

neither  division  in  words  nor  sense,  and  that  is  a  joining 

of  the  sentence  to  good  use,  and  not  to  avoid  all. 

Note,  these  cases  are  of  one  entire  and  compacted 
sentence,  and  therefore  one  part  may  overthrow  or  re- 
strain another.  But  our  case  hath  two  clauses  that  are 
clearly  distinct. 

First,  a  grant  of  all  those  his  woods  standing  upon  his 
whole  manor,  which  answers  the  pronoun  ilia,  being  re- 
solved thus;  all  those  woods  which  stand, — to  that  clause, 
I  join  the  viz.  as  a  hand  maid,  as  I  said,  though  it  be  void. 
Yciv.82.  icr.      Then  comes  the  second  clause,  una  cum  omnibus  aliis 
bosdSy  fyc.  which  in  law,  though  it  be  governed  by  the 
first  words  of  grant,  yet  that  word  of  grant  is  respectively 
as  several  grants  of  several  things.     And  it  is  all'  one  as 
if  he  had  said,  he  granted  all  the  woods  growing  upon  his 
whole  manor,  and  lie   also  granted  all  other  his  woods 
that  might  be  conveniently  spared,   &c.      And  in   that 
case  of  Finch  it  is  granted,  that  if  I  grant  a  rent  in  this 
form,  issuing  out  of  my  manor  of  D.  and  out  of  my  lands 
6  Co.  39.  b.       and  tenements  in  D.  and  S.  and  out  of  my  lands  else- 
where to  the  said  manor  belonging;    that  this  middle 
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clause  stands  so  in  frame  divided,  that  it  shall  charge  my  [175  6] 
lands  in  those  towns,  though  they  be  no  part  of  the 
manor ;  and  yet  that  clause  is  enclosed  with  the  manor, 
both  before  and  after ;  much  more  here,  where  the  first 
general  clause  stands  clear  by  itself,  and  the  second 
clause,  under  the  una  cum  omnibus  aliiSj  is  a  new  addi- 
tion, and  of  other  things  than  were  before  granted,  and 
hath  his  conclusion,  with  canvenientery  fyc.  attending 
upon  it. 
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A  cuitom  of  a  parish  that  if  a  paasenger  die  there,  the  fees  of  hia  burial  ahall  be 
paid  there,  though  he  should  be  buried  eliewhere,  is  unreasonable  and  void. 

Edward  Topsall,  clerk,  parson  of  Saint  Botolphs  with- Libeii.  Ecc 
out  Aldersgate,  and  the  churchwardens  of  the  same,  libel-  ^"*\**ro°  559 
led  in  the  court  christian  against  Sir  John  Ferrers,  knight;  ^"'^"^J^^*^® 
and  alleged,  that  there  was  a  custom  within  the  city  of  pasflcn'i^r 
London,  and  especially  within   that   parish,  that  if  any  should  t>ay  fees 
person  die  within  that  parish,  being  man  or  woman,  and  buried  eUe? 
be  carried  out  of  the  same  parish,  and  buried  elsewhere,  ^^^^'  ^°^' 
that  there  ought  to  be  paid  to  the  parson  of  this  parish, 
if  he  be  buried  elsewhere,  in  the  chancel  so  much,  and  to 
the  churchwardens  so  much,  being  the   sums  that  they 
alleged  were  by  custom  payable  unto  them,  for  such  as 
were    buried  in  their  own    chancel ;   and  then  alleging, 
that  the  wife  of  Sir  John  Ferrers  died  within  the  parish, 
and  was  carried  away  and  buried  in  the  chancel  of  another      [1*76] 
church,  and  so  demand  of  him  the  said  sum.     Where- 
upon for  Sir  John  Ferrers  a  prohibition  was  prayed  by 
Serjeant  Harris,  and  upon  debate  it  was  granted  ;  for  this 
custom  is  against  reason,  that  he  that  is  no  parishioner, 
but  may  pass  through  the  parish,  or  lie  in  an  inn  for  a 
night,  should  be  forced  to  be  buried  there,  or  to  pay  as  if 
he  were  ;  and  so  upon  the  matter  to  pay  twice  for  his 
burial. 
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[176  o] 


TrespasB. 


Plant  vs.  Thorlet. 

In  trespaM  de  bonU  euportatis,  if  the  defendant  pleada  that  the  loeug  in  quo  (there 
being  no  close  laid  in  the  declaration)  if  his  soil  and  freehold,  and  so  justifies 
the  taking,  and  the  plaintiff  in  his  replication  new  assigns  the  trespass  in  snother 
close,  to  which  new  assignment  the  defendant  pleads  not  guilty,  and  a  rerdict  is 
found  for  the  plaintiff;  this  irregularity  of  the  issue  is  cured,  alter  the  rerdict, 
by  the  statute  of  jeofails. 

Staff.  'Plant  brought  a  trespass  against  Thorley,  for  taking 

3  Cr.  371.         and  carrying  away  an  hundred  loads  of  turf  at  Leake  ;  the 

366.'lcr.  141.   defendant  pleads,  quod  locus  in  quo  (whereas  there  was 

no  place   assigned)  was  two  acres,  called  black  acre,  in 

Leake,  which  was  his  freehold,  and  that  he  digged  the 

Stat,  of  jeo-      turf  there,  and  took  them  away,  proiU,  fyc.     The   plain- 

heipedUiere-     ^'^  says,  that  locus  in  quo  was  a  piece  which  contained 

^^'  twenty  acres,  in  Leake,  alia  quam,  fyc;  and  the  defendant, 

quoad  aliquam  transgress,  in  prad.  20  acris^  not  guilty. 

Whereupon  issue  was  taken  and  found  for  the  plaintiff.' 

And  it  was  moved  in  arrest  of  judgment,  that  this  was  no 

issue  ;  for  there  was  no  twenty  acres,  nor  place  certain 

in  the  declaration ;  yet  the  court  gave  judgment  for  the 

plaintiff.     For  though  it  were  not  in  the  declaration,  yet 

it  was  no  plain  departure  from  the  declaration ;  for  both 

parties  were  agreed,  that  the  trespass  was  done  at  Leake ; 

so  that  the  assigning  of  a  more  particular  place  in  Leake 

stands  well  with  the   declaration,  and  doth  but  reduce  it 

to  more  certainty,  and  is  a  supply  of  that,  that  might  have 

been  well   laid   in  the   declaration.     And  so  it  is  not  a 

verdict  out  of  the  matter,   and  so  no  issue,  but  it  is  a 

verdict  holpen  by  the  statute  of  jeofails.  (1) 

(1)  In  a  case  like  the  above,  the  plaintiff  may  new  assign  the  trespass, 
aflcr  a  local  justification  pleaded,  as  well  as  in  trespass  quar.  dau*. 
though  it  seems  to  have  been  formerly  doubted.  Cro.  Jac.  141,  Batt  v. 
Jiradley.  Salk.  453,  Coke  v.  Evans.  In  Helvis  v.  Lamb,  Saik.  453, 
which  was  trespass  dt  bonis  asporiaHs,  the  defendant  pleaded  the  same 
justificotion  which  is  pleaded  m  the  case  in  the  text,  and  the  plaintiff 
demurred  generally  and  had  judgment,  because  the  action  beins^  transi- 
tory, there  is  no  locus  in  quo  supposed,  and  if  the  defendant  will  make 
the  place  material  he  must  show  it  with  certainty.  See  also  1  Saund. 
22.  n.  (1) 

There  can  be  no  new  assignment  but  where  there  is  a  special  plea. 
1  T.  R.  479,  Smith  v.  Mills. 
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[176  6] 
Shaw  vs.  Taylor. 

Of  heriot-Mrrice. 


Hawlxs  V8,  Battielo. 
OftjrthM. 


Steward  v».  Bishop.  Fi^^l 

The  words  '  J.  S.  is  ia  gaol  for  ■toalijig  a  mare/  are  not  actionable. 

James  Steward  brought  an  action  of  the  case  against  Actioii  for 
Bishop,  for  saying  of  him  *  James  Steward,  innuendo^  &c.  is  i^  gaol  for*  ^ 
in  Warwick  gaol,  for  stealing  of  a  mare,  and  other  beasts ;'  6S*Brow^i?R! 
and  after  a  verdict  for  the  plaintiff,  upon  divers  motions  ^^^^^i^^g^^ 
in   arrest  of  judgment,   the  whole  court  gave   opinion,  "■••  ?<iJ:  ^- 

Mo.  oDo«  Mo* 

seriatim,  that  the  words- would  not  bear  action  ;  for  they  401.  Goidb. 
do  not  affirm,  directly,  that  he  did  steal  the  beasts,  as  if  he  3cr.s34.2cro! 
had  said,  that  he  stole  them,  and  was  in  gaol  for  it ;  but  |^;  l^^bie^' 
they  do  only  make  report  of  his  imprisonment,  and  the  ^'^^{*cro^ 
supposed  reason  of  it ;  and  it  may  very  well  be  that  the  fSv^i*^^' 
warrant  or  mittitnus  was  for  stealing  expressly,  and  it  is 
the  common  form  of  making  of  the  calendars  of  the  pri- 
soners for  the  justices  of  assise,  or  the  like.  (1) 

(1)  According  to  modem  decisions  it  is  believed  that  these  words  may 
or  may  not,  be  actionable,  according  as  the  attending  circumstances  may 
or  may  not  show  that  it  was  the  intention  of  the  defendant  to  impute  to 
the  plaintiff  the  crime  of  stealing.  In  9  East  93,  Roberts  v.  Camden,  the 
words  spoken  of  the  plaintiff  were,  *  he  is  under  a  charge  of  a  prosecu- 
tion for  perjury,  and  G.  W.  has  the  attorney  general*s  directions  to  prose- 
cute for  perjury.'  These  words  were  held  to  be  actionable,  because  the 
words  fairly  and  naturally  construed  appeared  to  have  been  meant  to 
convey  the  imputation  of  perjury  actually  committed. 


Gage's  Case. 

An  attoraaj  mut  aae,  ti  tdminiilrttor,  bj  original^  and  not  bj  writ  of  privileft. 


Andrews  m.  Dclahat. 
Bell  vs.  Hartley  &  fix. 

A  motion  to  the  court  rqected. 


SWINNERTON  V8.  MiLLER. 
Relttmg  to  tho  muTeiider,  &c.  of  copyhold. 


[178] 


Pickayer's  Case. 

Where  the  metropolitui  court  is  to  be  held. 


r- 
oUigetioB.  Andrews  vs.  Delahay. 

In  a  bill  of  debt,  if  the  plaintiff  declare  on  three  aereral  bonda,  one  of  which,  on 
oyer,  appeara  not  to  be  payable/  and  the  jury  aaaeaa  entire  damages,  the  plaintiff 
may  release  the  damages  and  costs  on  the  bond  not  payable,  and  recover  judg- 
ment on  the  other. 

iBmi.68.  Sir  William  Andrews  J)rouirht  a  bill  of  debt,  of  ten 

11  Co  fifi  &. 

lo<:'o!iw.  a.    pounds,  against  Delahay,  an  attorney,  and  counted  upon 
^'5  ^;  0^'  three  several  bonds  of  five  marks  apiece  ;  and  upon  the 
Fioj^84.  11  Co.  oy^  q(  tijg  several  conditions,  it  appeared,  that  one  of 
the  sums  in  the  condition  was  payable  after  the  bill  ex- 
hibited :  and  issue  was  joined  upon  conditions  performed, 
and  verdict  given  for  the  plaintiff,  and  entire  damage  and 
costs  assessed.   And  per  cur.^  he  cannot  have  judgment  in 
i8aund.S86     ^^'™  ^^  *^  ^^  found.     Nevertheless  upon  release  of  dama- 
ges and  costs,  judgment  was  given  for  the  two  first  bonds 
only ;  for  though  the  bill  were  an  entire  sum,  yet  by  the 
count  it  appeareth  that  they  were  as  several  demands. 
So  the  whole  suit  is  not  falsified  by  the  plaintiff  himself, 
for  it  is  as  several  demands  and  suits.     Tamen  qtiare,  if  it 
had  been  so  by  original.  (1) 

(I)  See  1  Saund.  285.  and  notes  (6.)  '7.)  ace.  But  where  one  entire 
and  indivisible  sum  is  demanded  there  can  be  no  remUiUur.  2  Salk.  658, 
Incledon  v.  Crips. 


Bird  vm.  Culmer.    Earl  vm.  Tuck.  319 

[178  a] 
Bird  vs.  Culmer.  v^-v.-^/ 

Debt 
AAer  t  plea  of  pUne  adudnUtravit  and  replicatioii  of  aaietiy  the  defendant  may  en- 
ter a  cognovit  actionem  reUcla  veri/leatiOHe,  withoat  confeiaing  tliat  he  has  goods 
sufficient,  dec. 

Bird  brought  an  action  of  debt  against  Culmer,  an  ex-  Ro.  i.  Abr.9S9. 
ecutor:  upon  pleniement  administre^  the  plaintiff  replied  Keb.'606.'p.99. 
that  he  had  assets  ;  and  the  defendant,  relicta  verificationej 
cognovit  actionem,  nee  quin  ipse  detinet  the  debt,  &c. 
And  judgment  was  given  pro  querente,  de  bonis  testatoris^ 
which  was  entered  Hill.  12  Rot.  2053.  And  it  was  moved 
by  Richardson,  that  the  confession  should  also  contain, 
that  he  had  goods  sufficient,  &c.  and  prayed,  that  that 
might  be  added  to  the  entry ;  but  the  court  refused  to  do 
so ;  for  indeed,  the  confession  naturally  can  extend  no 
further  than  to  the  count  which  is  of  the  debt,  and  not 
of  the  assets.  Yet  if  the  defendant  will  confess  more,  he 
may  ;  and  there  are  entries  both  ways.  Note,  that  in  this 
he  had  pleaded  plene,  &c.,  and  the  other  had  replied  as- 
sets ;  and  then  he  confesses,  leaving  (which  may  be  taken 
disavowing)  his  plea  of  pkne  administravit. 


Earl  t;«.  Tuck.  Obligation. 

There  can  be  no  competition  without  an  acceptance. 

In  debt  upon  an  obligation,  with  condition,  that  if  the  Condition  to 
defendant  should  make  composition  with  one  Earle  for  uon  fo^^UuSdT 
lands,  dLC.  then  he  should  pay  the  plaintiff  thirty  pounds,  ^-^-^ 
the  defendant  pleads,  that  he  made  no  composition.    The 
plaintiff  replies,  that  the  said  Earle  did  grant  unto  the 
defendant  a  rent  charge  of  five  marks  in  fee,  in  satisfac- 
tion of  his  title,  &c.  which  the  defendant  did  accept  in 
satisfaction,  &c.  and  so  he  made  composition.     The  de- 
fendant, protestando  that  Earle  non  concessit,  fyc.  pro  pla- 
cito  that  the  defendant  did  not  accept  it  in  satisfaction, 
&c.     And  it  was  holden  a  good  plea :  for  it  is  no  compo-    ^  L^ '^J 
sition  without  consent,  which  depends  upon  the  accept- 
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[179  a] 


CoACRiuii  V9.  Hallet.    Coplbt  tit.  Collins. 

ance,   and   the   grant   is   at   the   most   but    argumenta- 
tive. (1) 


(1)  See  1  Sir.  23.  Hawkshaw  v.  Rawlings ; — 573,  Paine  v.  if  asters. 
S.  P.  Salk.  627,  Young  v.  Ruddle.  3  East,  251,  Drake  v.  BiitchelL 
2  Johns.  342,  Bird  &  al.  v.  Carital,  where  the  same  principle  is  recog- 
nized. 


Inform  Ation, 
Qtiiig  •  trada 
Bot  MTing 
been  an  ap- 
prentioe. 


Flood  vs.  Knight. 

Robert  Flood  informed  against  Richard  Knight,  for 
using  a  trade,  not  being  apprentice. 


Loveden's  Case. 

Rflcoaancy. 


Coachman  vs.  Hallet. 

Upon  an  iaane  of  mU  tid  reeord,  if  the  record  agree  with  the  declaratioB  in  the 
pUint,  count  and  judgment,  it  is  tufBcient,  though  it  differ  in  the  continiiancee 
andproceia. 

R«eord  certB-  Debt  by  Coachman  against  Halley,  bailiff  of  Ashford, 
for  an  escape,  and  counted  upon  a  recovery  in  the  court 
of  Ashford.  The  defendant  pleaded  nul  tiel  record.  And 
now  in  the  record  certified,  there  were  divers  differences 
in  the  continuances,  and  in  the  process ;  and  yet,  because 
the  plaint,  count  and  judgment  certified  agree  with  the 
declaration,  judgment  was  given  for  the  plaintiff.  (1) 

(1)  See  Ante  p.  52,  Foster  v.  Jackson,  n.  (3) 


Prohibition. 


CoPLET  V8.  Collins. 

Time  computed  by  kalendar  montha  in  prohibition. 


Count  in  a  I^  prohibition  it  was  resolved  that  the  six  months  for 

SiSiSL!*^**  proof  of  the  surmise  shall  not  be  counted  by  twentyeight 


Swain  vs,  Hollam.     Case.     Points  vs.  Gibbons.  321 

days  to  the  month,  but  according  to  the  kalendar.     Cr.      [179  6] 
Jac.  167.  (1)  v^^.^^ 

^    ^ 2  R.  .521.  Lit. 

; Kep.  ly.  1  L«. 

(1)  See  ante  139,  Norris  v.  Gawtry.  n.  Co.  Lit  135.  a.  b.  Com.  Dig.  31.  Co.  L.  136. 
Ann.  B.  b.  G  Co.  ti2. 


Swain  vs.  Hollam.  Wute. 

Quare  u  to  writ  of  seisin  in  an  action  of  waste. 

Action  of  waste,  between  Swain  and  Hollam,  of  lands  Hutt.8.a.Po8t. 
in  cam.  Dorset.     The  parties  were  at  issue  upon  a  surren-  ^^'  ^'^' 
der  made  in  Middlesex.     The  question  was,  how  the  writ 
of  seisin  shall  be  awarded,  which  must  be  per  visum  jura- 
torum.  (1) 

(1)  See  post  20a  S.  C. 


C/A6E.  Case. 

Baitardy  tried  per  pais  and  not  by  the  ordinary. 

Action  upon  the    case    for  calling  one   bastard ;  the  Bastard?  shall 
defendant  justified :  that  he  was  a  bastard,  and  it  was  j^'-^^^acfion 
awarded  that  this  should  be  tried  per  pais,  and  not  by  ]p^J|  ^Sgi*""*' 
the  ordinary.     4  Co.  17.  a.     12  Co.  67.     Co.  L.  134  a.  Pf»«n-30J. 

^  Plo.  14.  b. 

6  Co.  11.     7  Co.  71.  a.  yco.as.b. 

Post.  2%. 


Points  vs.  Gibbons.  Partition. 

Rolls.  Ab.  f. 
An  infant  ahall  not  hare  hia  age  in  a  writ  of  partition.  138. 

In   a   writ   of  partition   upon   the   statute,  by   Points  Ajce  is  not 
against  Gibbons,  being  within  age,  the  defendant  was  partition,  "co. 
denied  his  age.     Co.  L-  171.  a.    Cr.  Jac.  Ill,  392.  *** 
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Coachman  m.  H 


Informs' 
Qting ' 

BOtF 

be* 


9  Co.  60  b. 
Or.  Car.  325. 
Uutt.  98. 


ance,   and 
live.  (1) 

s.  p. 

2  Jo' 
ni- 


..' 


/•/' 


^'roNE, 


/; ' 


,-  ..-*■ 


<  •  ■ 


,fjaintiir*»  elflction,  will  lie  for  a  mcue 


I/'"  action  of  trespass  against  Stone, 

' '       .,  ''*^'fattd  declared  that  he  levied  a  plaint 

»'   '  'J  •  ^'^laoter  of  London,  against  one  Warkins, 

• '  ^..o-  Ac  was  arrested  by  one  West,  a  ser- 

■■•'•"*'  //ifl^  Stone  vi  ei  armia  did  rescue  him,  &c. 

^j//A  •^^^.  lost  his  debt.     Upon  issue  not  guilty,  and 

»»^'     '/&r  the   plaintiff,  judgment   was   given   et  quod 


M/f*^  ra/'W^Mr;  whereupon  error  was  now  brought  in 
,  i^tc/iequer  chamber,  and  the  judgment  was  affirmed  ; 

Lr  iho^g^  ^he  nature  of  the  action,  properly,  is  upon  the 
case,  as  touching  the  plaintiff's  loss  or  damage  of  debt, 
.,(.(  being  done  with  force,  and  that  force  being  done, 
ihongh  not  to  the  plaintiff  himself,  to  the  serjeant,  who 
ivas  minister  as  well  for  him,  as  to  the  court,  he  may 
make  his  action  vi  et  armia.  And  the  like  precedent 
was  showed  out  of  the  same  court,  M.  34  and  35  Eliz. 
Rot.  169,  between  Margaret  Astell,  and  Hugh  Ridge  : 
and  another  of  the  same  M.  4i2,  43  Eliz.  Rot.  468. 
between  Andrew  Pawling,  and  Robert  Marriot ;  and  on 
the  other  side,  Pasch.  14  Jac.  Rot.  564.  London,  Rob- 
ert Spear  brought  an  action  upon  the  case,  upon  the  like 
arrest  and  rescue,  vi  et  armis  expressly,  and  the  judgment 
was  given  in  miaericordia.  And  that  being  also  brought 
before  us  by  error,  this  term  we  affirmed  the  judgment ; 
and  the  like  had  been.  Hill.  6.  Jac.  Rot.  722,  in  the  king's 
bench,  and  affirmed  upon  a  writ  of  error  ;  for  it  was 
resolved  that  the  case,  though  the  rescue  were  laid  vi  et 
armiSy  would  bear  cither  trespass  vi  et  armia,  or  trespass 
upon  the  case.  But  the  plaintiff  must  beware  that  he 
follow  his  original,  if  it  be  by  writ ;  for  if  that  be  vi 
et  armia,  or  upon  the  case,  the  judgment  must  be  suit- 
able. 

And  so  must  it  be  in  a  bill  in  the  king's  bench.  But  if 
the  bill  be  trespass  general,  neither  saying  vi  et  armia^ 


Slowlst  vs.  Evelet.     Stdekbam  m.  Mat.  323 

nor  upon  the  case  specially,  he  may  use  it  to  either.     1     [180  a] 
Cro.  325.  (1) 


(1)  An  action  of  trespass  on  the  case  is  the  usual  remedy  for  an 
iniuiy  of  the  above  description.  See  Com.  Dig.  Rescous.  D.  2.  1 
Chitty  140.  2  Chit  S07.  There  are  some  cases,  however,  of  which 
this  may  be  one,  in  which  the  plaintiff  may  have  his  election,  to  bring 
either  case  or  trespass.  See  3  Bur.  l.%0  &  1561.  Com.  Dig.  Trespass. 
A.  3.    See  also  4  Bam.  &  Cres.  316^  Morton  v.  Hardem. 


Slowlet  vs.  Evelet.  ^^'•^• 

In  t  peraonal  action  against  two,  if  thoy  aerer  in  their  pleaa,  and  the  plaintifT, 
before  judgment,  become  nonsuit  against  one,  it  is  a  discbarge  of  the  whole 
action.  (1) 

But  if  there  be  but  one  defendant,  and  he  pleads  to  psrt  in  issue,  and  demurs  to  the 
other  part,  the  plaintiff  may  be  nonsuit  for  one  part  and  proceed  for  the  other. 

Slowlet  brought  an  action  of  trespass  against  Eve  ley,  2  h.  4ft.  2  Cro. 
in  the  king's  bench,  for  beating  and  imprisoning  of  him,  ^t  Br-s*^"' 
and   had  judgment;  and   upon  a  writ  of  error   in  the  JiJig  |^'k  ?*** 
exchequer   chamber,    the    court,    upon   occasion    of  the  2?^- 3?v^"J?* 
error  assigned,  took  this  difference ;  that  where  a  man  S39, 243. 2  Le. 

111    9  Rn    100 

hath  a  personal  action  against  two  defendants,  if  they  134!  c.  Car.  ' 
plead  severally,  and  he  be  nonsuit  against  the  one,  be-  ^^ 2KA^^ 
fore  he  hath  judgment  against  the  other,  that  he  shall  be  '^ii{'^^?'Z\l 
barred    against  both ;    for  it   works    in   the  nature  of  a  \(^^Qn^i^ 
release  of  the  whole.     But  where  there  is  but  one  de- fisi- Noy.  42. 
fendant,  and  he  pleads  to  one  part  in  issue,  and  to  the 
other  demurs,  the  plaintiff  may  be  nonsuit  for  one  point, 
and  proceed  for  another.  (1) 

(1)  See  ante  p.  70  and  note  cont. 


StDENHAH   vs.    Mat.  Case. 

In  slander,  the  plaintifT  may  recorer,  if  the  words  proved  are  the  same  in  effect  as 
those  laid,  though  different  in  form. 

Sir  John   Stdenham   brought  an  action   of  the  case  Action  for 
against  Timothy  May,  clerk,  in  the  king's  bench,  for  these  gether  the 
words ;  *  If  Sir  John  Sydenham  might  have   his  will,  he  "S!^!  roIl'48, 
would  kill  all  the  true  subjects  in  England,  and  the  king  ^^p^  !^^"' 


324  HowABB  va.  Bartlet.    Bbutoii.  va.  Morbii  Sl  al. 

[180  6]  too  ;  and  he  is  a  maintainer  of  papistry,  and  of  rebellious 
^-"••^'^     persons.'    The  defendant  pleaded  other  words,  absque  hoc, 

JIB.  •ictv.       §-c.     And  the  jury'found  that  he  spake  the  words,  viz. 

K.r.^.  *  I   think  in  my  conscience,  that  if  Sir  John  Sydenham 

might  have  his  will,  he  would  kill  all  the  subjects  in  Eng- 
land, and  the  king  too,  and  he  is  a  maintainer  of  papistry, 
and  rebellious  persons;'  and  if  upon  the  matter  he  be 
guilty  in  speaking  the  words,  in  forma  qua  in  the  declara- 
tion, then,  &,c. ;  and  if  not,  &c.  and  judgment  was  given 
[181]  fo'  the  plaintiff.  And  now  upon  a  writ  of  error  in  the 
exchequer  chamber,  the  court  inclined  against  the  de- 
fendant ;  for  the  matter  is  in  effect  the  same,  and  the 
form  must  be  understood  the  essential  form,  not  accord- 
ing to  every  word ;  yet  Pasc.  10  Jac.  we  inclined  that 
either  of  these  words  would  bear  action;  but  the  words 
found  were  not  so  absolute  as  the  declaration,  neither 
moved  credit  in  the  hearer  so  fully,  which  is  the  force  of 
fl  slander  ;  and  then  they  are  not  the  same  words  in  force 

Cr.j.c.W7,      and  effect,  as  if  the  words  were  laid,  '  I  know  him  to  be  a 

"*"■  thief,'  and  it  were  found,  '  I  think  him  to  be  a  thief.'  (1) 

(1)  Seo  Cro.  Jac,  407.  8.  C.  in  K.  R  See  also  8  Maaa.  132,  Nye  v. 
Otis.  HI  Jnliiis.  74,  Miller  v.  Miller.  Starkic  on  Slander,  375.  SUrkie 
mi  Eviilonc^e,  port  4.  p.  H4(i  and  notes,  ace.  In  Mas.tachun'tti,  it  has 
been  held  thai  a  general  count,  in  an  action  for  deramatory  words,  u 
tin  ckargmg  lilt  liatatiff  unlk  the  crime  of  itealtn/r,  is  good  without  apeci 
Tying  the  words  used.    8  Mass.  Vti,  Nye  v.  Otia. 


HowARo  VS.  Bartlet. 

CDitomu;  e)Ut«<  in  ths  muuii  uT  Stockwood. 


[ISJ] 


Bkutom  va,  Morris  &  ala. 

KipcuitioD  of  (UL  3  H.  7.  c.  t.  of  atailini  wo 


Nh:}}  Davison  va.  Barber. 

Ei|HiBiCion  or  >  cliiue  ot  lUt.  G  Elii.  c.  10.  of  ippraatieM. 


Retell  vs.  Grat.        Male  vs.  Ket.  325 

[184] 
Retell  vs.  Gray.  v^-v^^ 

Debt. 
Li  debt  against  baron  and  feme,  the  plaintiff  cannot  join  a  contract  of  the  wife  dum 
sUa,  with  another  of  the  husband  alone. 

Retell  brought  an  action  of  debt  against  Gray  and  ^^^p^J^JiJ^ 
his  wife,  for  three  pounds  and   eighteen    shillings,  and  ^nt.&.  Noy. 

I9.  8  Co.  87.  b. 

counted   for  thirtynine  shillings,  upon  a  contract  of  the  Cr.Jac.  no. 
wife's,  dum  solafuU,  and  the  other  thirtynine  shillings 
upon  an  insimvl  computaverunt  with  Gray  the  husband 
only ;  and  after  issue  nihil  deberU^  found  for  the  plaintiff, 
judgment  was  stayed.  (1) 

(1)  Vide  ante  p.  88,  Herrenden  v.  Palmer,  and  note. 


Andaews  v$.  Bishop  of  York,  (Slc. 

Aniae  of  darrein  presentment  is  abated  by  the  pendency  of  a  former  quar.  imp. 


Male  vs.  Ket.  Case. 

An  action  will  lie  for  words  importing  a  charge  of  petit  larceny. 

Male  brought  an  action  of  the  case  against  Ket,  for  Action  for 
Buying)  that  he  had  stolen  his  corn  out  of  his  barn.    After  il^eny.  r?ili. 
a  Terdict  it  was  said,  it  might  be  the  corn  was  not  worth  a  Hutt.^66^*  Mo. 
penny  ;  yet  judgment  was  given  for  the  plaintiff;  for  it  is  R^^cr^Ei*** 
felony,  though  it  be  not  capital.  «3.  winch.6. 


Chamberleyn's  Case.  Case. 

The  record  may  be  amended  by  the  oath  of  the  attorney  and  the  book  of  the  office. 

Chamberletn  brought  an  action  upon  the  statute  of  Amendment  of 

°  ,  •^  It       ****  record  by 

hue  and  cry  :  and  after  issue  joined  and  entered  where  the  the  book  of  of- 
record  was  made,  that  the  robbery  was  done  30  Oct.,  it  207.'  Ant.  119, 
was  ordered  by  the  court  to  be  amended,  and  made  30  ^ent,  Br?So." 
Septem.  upon  the  oath  of  Thurston,  the  attorney  for  the 
plaintiff,  that  the  book  of  the  office  was  so,  and  showing  it. 


/ 


AoAB  v».  Lisle. 
Jones  v$.  Jones. 

Of  eeclesiMtical  jurisdiction  by  it.  23  H.  8.  c.  9. 


[187]  Agar  vs.  Lisle. 

In  trorer,  a  juttification  tpeciallj  pleaded,  which  doet  not  confett  the  conTenion, 
is  bad  on  special  demurrer. 

Tro.  andcon-  AoAR  brought  an  actioii  of  trover  and  conversion, 
lO.^Mesm^Giu  ^g^inst  Lislo,  of  a  cow,  and  laid  it  apud  castrum  Ebor. 
r"«^*  jine^*  The  defendant  pleads,  that  the  bishop  of  Durham  hath  a 
2^-  yearly  fair,  jprtmo  Juniiy  at  Darneton,  in  com.  Durham,  and 

toll  there,  and  tells  what;  and  for  non-payment  had  used 
to  distrain,  (Slc.  ;  and  shews,  that  the  plaintiff  had  bought 
sheep  of  one,  and  cows  of  another,  and  that  this  whole 
toll  came  to  so  much;  and  that  the  defendant,  as  servant, 
(Slc.  had  demanded  it,  and  upon  a  refusal,  took  the  cow 
and  detained  her  for  the  toll ;  which  is  the  same  conver- 
sion, absque  hoc,  that  he  was  guilty  apud  castrum  Ebor.  or 
elsewhere,  within  the  county  of  York,  or  at  any  time  be- 
fore the  said  first  day  of  June,  &c. 
4M^'^'       Whereupon  the  plaintiff  demurred  in  law,  and  showed 
for  cause,  that  there  was  no  conversion  confessed,  and 
therefore   no  answer  to  the  action  ;  but  he  should  have 
pleaded  not  guilty.     And  being  now  moved  this  term, 
iSr*ioco.67!  Mich.  15  Jac,  Harris  said,  that  it  was  the  common  expe- 
Syd.  127.         rience,  that  the  detainment  of  goods  from  an  owner,  afler 
request,  is  allowed  for  a  sufficient  evidence  to  maintain  a 
conversion.     Whercunto  I  answered,  that  though  legally 
it  were  not  a  conversion,  yet,  in  that  case,  it  was  reasona- 
ble to  allow  it  for  an  evidence  to  prove  a  conversion.   Be- 
cause, if  you  have  goods  of  mine  lawfully,  by  finding  or 
bailment,  yet  when  I  require   them  of  you,  you   can  no 
2Cro.246.        longer  lawfully  hold  them;  and  therefore  when  you  still 
detain  them   from  me,  it  argues  that  you  claim  them  as 
your  own,  and  so  use  them. 

But  in    this  case    it   is   otherwise ;  for    here    he    hath 
not  only  a  lawful  cause  to  take  the  cow,  but  as  lawful 
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caase  to  detain  it,  against  demand,  as  a  distress,  till  the     [187  a] 
toll  paid;  and  yet  he  denies  not  the  plaintilT's  property, 
nor  doth  any  thing  against  it;   and  so  it  was  adjudged  for  ' 
the  plaintifT  in  this  case.  (1) 


Noy.iC. 


{!]  It  has  been  said  thit  in  trover,  there  is  no  plea  but  the  general  io- 
■ue  and  a  special  plea  of  a  release ;  3  Eap.  N.  P.  502 ;  but  other  special 
pteas  have  t>cen  allowed.  In  Salk.  C5i,  (in  wliich  the  doctrine  of  the 
case  in  the  text  ia  recogniaed,)  Holt  C.  J.  says  he  never  knew  but  one 
special  plea  good  in  trover,  which  was  in  the  case  of  Kenicot  v.  Boran, 
Yelv.  106.  This  was  trover  for  two  pipes  of  wine.  The  defendant 
pleaded  that  so  much  was  due  to  the  king,  out  of  every  twenty  pipes  of 
wine  imported,  for  prisage,  and  that  he  took  the  two  pipes  anil  converted 
and  disposed  of  them  to  the  use  of  th<i  king ;  and  on  demurrer  this  plea 
was  held  good.  In  1  Shower  146,  Lechmore  v.  Topkdy,thedefendBnt,in 
trover,  pleaded  a  former  judgment  in  trespass  for  taking  llie  same  gooda, 
and  on  demurrer  the  plea  was  adjudged  good.  So  in  Cro.  Jdc.  73,  Brown 
T.  Wootton,  ajudgmeiit  recovered  in  trover  was  pleaded  in  bar  to  a  sec- 
ond acLon  against  a.  different  person  for  the  same  cause,  and  adjudg-ed 
good.  The  statute  of  limitations  is  also  a  good  special  plea.  I  Chi^ 
|90 ;  but  the  bankruptcv  of  the  plaintiff  ought  not  to  be  pleaded.  7  T.  E. 
39a,  Webb  v.Fo*. 


Freestone  v*.  Bowteb. 


Freestone  and   his  wife   brought  an  action  of  battery  I  Cr.  301,353. 
and  wounding  of  the  wife,  in  com.  Salop,  against  Bowyer, 
who  pleaded   a  justification  by  warrant   of  the  sheriff  of 
Wore-  etmoUiter  impoauit  manua,  fyc.  abaque  hoc  qiiod  eat  verdict,  bcip 
eulpabilia  in  com.   Salop;  but  answered  nothing  to  the  ucs. 
wounding.     And  verdict  was  given  for  the  defendant,  and 
judgment ;  because  it  was  but  a  discontinuance  upon  the 
point  of  wounding,  which  is  holpen  after  verdict.     2  Cro.  i  Syd.9G. 
353.  (I) 

(1)  See  1  Saund.  3S8,  a.  (1.)  ace. 
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Collins  v$.  Throughqood. 


£187  6] 


RlYES  VS.  MOXHAM. 

ir  no  place  be  laid  for  the  fkct  in  luue,  the  taking  of  the  viuu  from  the  place  of 
the  action  will  be  preiomed  to  be  right.  8ecu$,  if  the  fact  had  been  laid  in 
another  place.  (1) 

(1)  Vidt  ante  p.  5,  Crow  ▼.  Edwards,  and  note  (1.) 


[188] 

CoTonant. 


Judgment 
against  an  exe- 
cutor in  cove- 
nant broken  by 
himself,  shall 
be  de  hotuM  tet- 
tatorU.  1  Ro.93. 
Mo.  70.  1  Ro. 
93S.    Hutton  f. 
36.    Brownl.  1. 
R.24.  Cr.  Jac. 
647.  2Cro.  191, 
673.  1  Saund. 
112.   EWerSM. 
Fott.2S3. 


Collins  vs.  Throughqood. 

In  covenant  against  an  executor  for  a  breach  in  his  own  time,  the  judgment  must 
be  de  botds  UttatorU. 

Collins  against  Throughgoodi  executor.  An  action  of 
covenant  was  brought  against  the  executor,  and  the 
breach  was  assigned  for  default  of  reparation  committed 
in  the  time  of  the  executor,  and  damages  were  assessed. 
And  it  was  moved  by  Towse,  whether  the  judgment  should 
be  de  bonis  testatoris  or  propriis.  And  upon  view  of  pre- 
cedents it  was  judged  de  bonis  testatoris.  For  note,  that 
it  is  the  testator's  covenant,  which  binds  the  executor  as 
representing  him,  and  therefore  he  must  be  sued  by  that 
name.  (1) 

(1)  See  po^.  283,  Castilion  v.  Exec,  of  SmitL 


Anon.    Deceit. 

T^al  of  aaeient  demesne  bj  Doomedaj  Book. 


Anon.    Legacy. 


Joriedictiom  of  the  Court  of  Audience. 


Harris  vs.  Cotton. 

Tythos. 


Harbin  va.  Grkkv.  32J 

[1B9] 
IIahbin  &.  ux.  vs.  Green.  ■-*-v-»-' 

A  riutnra  tn  haTe  mil  to  ■  mill  tta  all  grain  >i>ritl  >>i'  tM  ii  unKuonablc  anil 
An  Entire  cumnni  li:iil  in  part  in  totally  toiil. 
Iiii  ilFrltntinn,  he  u>i)^  (he  bnich  ■■  well  b«rare  MiflerliiH  title  couinianceil. 

Harbin  and  his  wife  brought  an  action  upon  the  case  runtomofmi 
against  Maurice  Green,  reciting,  that  the  bishop  of  Sarum  ^" ',|,"il' """' 
was  seised  in  fvo,  in  riglit  of  his  bishopric  of  Sarum,  of  !!r"J|"'- '  ?■ 
and  ill  four  mills  in  the  city  ;  and  there  is  a  custom  there,  w.  Ro.id. 

I  .....■-  -  ,  ...  .  Ab.  100. 

that  all  the  inhabitants  resident  within  the  city,  in  an 
ancient  bouiic  tiolilcn  of  the  bishop,  &.c.  a  tempore,  ^-e. 
all  their  grain  whatsoever  by  such  inhnbitunis  in  their 
(•aid  messuages  spent  or  sold  at  the  said  mills,  and  not 
elsewhere,  without  license,  &.c.  have  used  to  grind  and 
pay  for  the  grinding,  and  in  consideration  thereof  the 
t^aid  bishops,  &.c.  a  tempore,  SfC.  have  used  to  keep  serv- 
ants, &.C.  to  grind,  and  loaders  to  carry,  &c.  and  so  con- 
veys the  mills  to  them  by  demise,  made  anno  It  Jac. 
And  that  the  di-fi'ndant  dwelling  in  an  ancient  house, 
&c,  Dec.  12  Jac.  el  diverais  diebua  et  victbus  inter 
eundem  diem  el  tjuarluin  diem  .Iprilis,  anno  13  Jac. 
iliveraa  grana  lam  sua  grana  in  niesuagio  pried,  expenaa 
quam  ventlilioni  expo.tita  ad  alia  molend.  et  nan  adprtrd. 
molendinum,  f,c.  ntolavU,  ad  dampnum,  ^-c.  And  upon 
issue  not  guilty,  S:,v..  it  was  found  for  the  plaintilf,  and 
judgmrnt  was  notwitlislanding  given  against  the  plaintiR', 
quod  nihil  capiat,  for  two  causes.  First,  that  the  cus- 
tom itself  was  unreasonable ;  (1)  for  the  reason  and  use  of 
such  a  custum  is,  that  the  corn  that  a  man  dulli  grind,  he 
Mhouhl  grind  there,  and  not  elsuwherc ;  and  therefore 
both  sirles  are  l»>unil  by  the  eusloin,  the  one  to  bring  his 
corn  to  griml  tlicre,  and  not  elsewhere ;  the  other  to 
maintain  his  mills  and  all  provisions  for  grinding :  and 
mutual  actions  will  lie  on  both  sides,  if  there  be  a  default. 
And  it  was  liolden,  that  this  custom  would  as  well  hold 

(1)  See  3  SMinH.  ]17  b.  Corjton  v.  iMhcbye  uid  117  e.  n.  (3.)  H.  P. 
Thia  doctrine  w  oIm  rccogniKCil  by  WiUes  C.  J.  in  Drake  v.  Wiglca- 
wortli  Willeti  R.  fOT. 
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[189  a]  for  corn  brought,  as  for  corn  growing  within  the  town,  so 
^^"v^^^  it  were  spent  within  their  houses,  being  ground  both  for 
the  consideration  aforesaid.  And  the  rather,  because 
the  houses  arc  holden  of  the  bishop ;  though  in  a  seda 
molendini,  by  the  tenure,  it  would  not  be  so.  But  the 
fault  here  is,  that  by  this  custom,  if  a  man  buy  corn,  he 
cannot  sell  it  again  in  corn  in  his  house,  for  he  must  first 
grind  it  at  these  mills.  And  he  hath  asigned  the  breach 
as  well  in  corn  sold  as  spent.  And  I  am  of  opinion,  that 
if  he  had  assigned  it  only  in  corn  spent,  yet  it  would  not 
have  served,  because  the  custom  itself,  being  entire,  is 
totally  void,  though  some  part  of  it  alone  might  be  good 
in  law. 

Another  fault  was,  that  he  assigned  the  breach  anno. 
12,  ei  diversis  vicilnu  between  that  anno  2.  which  was 
long  before  the  plaintiffs  had  interest ;  and  the  dama- 
ges was  given  entire,  upon  not  guilty  to  the  whole,  which 
damages  shall  be  understood  to  be  given,  not  according 
to  the  law,  but  according  to  the  allegation  of  the  plaintiff, 
who  layeth  his  damage  for  all ;  and  the  verdict  of  laymen, 
who  find  him  guilty  de  pnemiasis  to  the  damage  of,  &c. 
and  makes  no  difference  that  the  special  breach  is  right, 
anno  12.  and  the  rest  cometh  by  diversus  diebuSj  like  a 
trespass  with  a  continuando^  for  which  damage  is  also 
given.  (2) 
YciiN'm  Note,  there  was  no  mention  that  the  action  was  brought 

by  the  huband  and  wife  both ;    being    only  to   recover 
damage,  and  not  for  the  term. 


(2)  Vide  post  245,  Bickford  v.  Bickford.  As  to  the  manner  of  declar- 
ing in  cases  of  the  above  description,  in  modem  times,  see  1  Saund.  113. 
a.  n.  (1.) 


Norff. 


Gogle's  Case. 

Where  the  vittu  doee  no  appear,  upon  the  record,  to  be  wrong,  judgment  will  not 

be  arrested. 
A  private  way  must  bo  pleaded  a  quo  termino  ad  quern. 

GoGLE  brought  an   action  of  trespass,  qtuire  clausum 
fregUy  fyc.  at  Barningham.     The  defendant  pleaded,  that 
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he  was  seised  of  a  house,  &c.  in  Coleby  in  the  same     [189  5] 
county,  and  prescribeth  to  have  a  way  from  the  said  mes-     ^-^"v-^ 

r  , .         .        ,  Hutt  10. 

suage,  over  the  ground  m  question,  to  the  common  way  Mcsme  case. 
leading  to  the  city  of  Norwich  :  and  issue  taken  upon  the  2Cr.  6U9. 
prescription,  and  the  venue  was  taken  from  Barningham  Prewription 
and  Coleby,  and   found  for  the  plaintiff;  and  judgment  ^**'**'*^* 
was  moved  to  be  stayed  upon  the  motion  of  Richardson, 
because   there  was   no  place  assigned   where  that  way 
(leading  to  Norwich)   lay,  which  is  now  made   part  of 
the  prescription  and  issue,  and  therefore  must  have  his 
venue  (1)  and  trial,  though  the  material  part  of  the  way 
was  only  whether  it  lead  over  this  ground  or  no,  where 
he  might  have  left,  and   then   the   trial,  if  it  had   been      r^A/)-! 
against  that  prescription,  had  been  well.     But  in  Hill,  judgment. 
term  the  plaintiff  had  judgment ;  for  though  a  way  must  AccoVdf*' 
be  pleaded  a  quo  termino  ad  quem^  (2)  because  you  must 
not  go  over  my  grounds  but  to  the  right  place,  yet  be- 
cause here  the  visne  is  from  all  the  places  named  in  the 
record,  the  trial  shall  not  be  avoided  by  a  mere  imagina- 
tion that  the  highway  lay  in  another  town ;  for  it  may  lio 
in  the  same,  and  no  trial  hath  been  voided,  but  where  the 
other  visne  hath  appeared  in  the  record. 

(1)  See  ante  p.  5.  Crow  v.  Edwards  and  note  (1.) 

(2)  But  in  an  indictment  for  erecting  a  nosance  in  a  highway  it  is  not 
necessary  to  state  the  temiini  of  the  road.  15  Mass.  240,  Common- 
wealth v.  Hall.  See  also  1  H.  Bla.  353,  Rouse  v.  Bardin.  1  T.  R.  570, 
Benhouse  v.  Christian. 


«- 


Leets  vs.  Edwards. 

Of  copyholds. 


Dorrel  vs.  Andrews.  ^^^ 

Rent  18  fluipended  by  the  entry  of  the  leseor  and  expubion  of  the  tenant  from 
ptrcel  of  the  demised  premises. 

Action  of  debt  was  brought  by  Mrs  Dorrel  against  ^^"^J.*- 
Andrews,  a  knight,  upon  a  lease  made  by  her  to  him  in  M.«me.  Hatt 
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[190  a]  trust  for  TruBsel,  for  seventyfive  pounds,  a  quarter's  rent, 
^-^^^^"^^  and  declared  of  a  demise  de  tola  illo  mMSuagio  capUaii 
maner,  et  domo  tnaniionali,  cognit.  per  nomen  de  Causton 
infra  parochiam  de  Dunchurch^  ac  omnia  horrea  ter,  tene^ 
mentaf  fyc.  scituat.  in  Caution.  Tiic  defendant  pleads 
an  entry  and  expulsion  out  of  tlie  garden  house,  and  well, 
though  parcel  of  the  tenements,  &c. :  whereupon  issue ; 
Judgment.  ^^^  the  venue  was  de  Cauaton.  infra  parochiam  de  Dun- 
church,  and  the  plaintiff  had  judgment,  notwithstanding 
exception  taken  to  the  venue.  (1) 

(1)  Where  the  lessor  enters  wrongfully  into  part  or  the  whole  of  the 
land,  and  expels  the  tenant,  the  whwt  rent  is  suspended  till  the  tenant 
is  restored  to  the  whole  possession.  There  must,  however,  be  an  actual 
expulsion  or  eviction  of  the  tenant  by  the  lessor,  and  not  merely  an 
entry  or  trespass ;  and,  in  pleading,  such  eviction  or  expulsion  must  be 
stated.  Thus  where,  to  an  avowry  for  rent,  the  jdaintiff  pleaded  that 
the  defendant,  the  lessor,  unlawfully  and  with  force  and  arras,  entered 
upon  the  garden  and  pulled  down  a  summer  house,  pait  of  the  demised 
premises,  whereby  he  was  whoU  v  deprived  of  the  use  thereof,  &^.  with- 
out saying  that  he  was  expelled  or  put  out  of  the  same ;  the  plea  was 
held  bad  on  demurrer,  because  it  stated  a  mere  trespass.  But  it  is  there 
said  by  Lord  Mansfield  that  if  the  plaintiff  had  pleaded  an  eviction,  the 
facts  stated  might  have  been  sufficient  for  the  jury  to  have  found  a 
verdict  in  his  tavor.  Cowp.  24>i,  Hunt  v.  Copo.  See  aJsojNMf  396, 
Reynolds  v.  Buckle.  If  the  lessor  takes  back  a  lease  of  part  ofthe  land, 
the  whole  rent  shall  not  be  suspended ;  but  it  shall  be  apportioned,  unless 
the  tenant,  on  such  demise,  reserve  rent,  in  which  case  no  part  of  the 
rent  reserved  on  the  first  contract  shall  be  suspended.  Bac.  Abr.  tit. 
Rent  M.  1. 

If  tlie  tenant  is  evicted  by  a  third  person,  by  a  title  paramount,  from 
the  whole  premises,  before  tlie  day  appointed  lor  payment  of  the  rent, 
the  lessee  is  discharged  from  the  payment  of  any  part  ofthe  rent  But 
if  he  is  evicted  from  part  only,  or  ailcr  rent  is  payable,  such  eviction  is 
a  discharge  of  tlie  rent,  only  in  proportion  to  the  value  ofthe  land  evict- 
ed, in  the  fonner  case,  and  after  the  ouster,  in  tiie  latter.  15  Moss.  268, 
The  Fitzburg  C.  M.  Co.  v.  Melven.     Bac.  Abr.  litRent  L. 

A  breach  of  covenant  on  the  part  of  the  lessor  docs  not  discharge  or 
suspend  the  rent  Therefore  where  land  was  Icjised  in  fee,  and  the 
grantee  covenanted  to  pay  rent,  and  the  grantor  covennntcd  Uiat  the 
grantee  should  have  common  of  estovers,  &,c.  out  of  other  lands  of  the 
grantor ;  and  the  grantor  approved  tlie  other  lands,  whereby  tlie  grantee 
was  prevented  from  enjoying  the  common,  &c.  it  was  held  tliat  the  rent 
was  not  tliereby  discharged  or  susnended.  \i  Johns.  495,  Watts  v. 
Coffin. 

In  debt  for  rent,  the  defendant  may  either  plead  the  entry  and  expul- 
sion by  the  plaintiff,  or  give  it  in  evidence  on  the  general  plea  of  nil 
dtbet ;  but  m  covenant  for  nonpayment  of  rent,  he  must  plead  it  spe- 
cially. 1  Saund.205.  n.(2.)  In  an  action  of  debt  upon  an  obligation 
conclitioned  for  the  payment  of  a  sum  certain,  and  conUining,  bv  way  of 
recital,  that  this  sum  is  for  the  rent  of  certain  land,  it  is  no  g'ood  plea 

1  I 'm' Q?  V°u^^  ^^^"^^  ^"  ^«  ^*°<^  *n*^  evicted  the  defendant    Ante 
p.  lou,  bt  John  V.  Digga. 
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[190  6] 
GoFFE  VS.  Browne.  ^^^n^^^^ 

If  two  Bubinit  to  an  award  oFall  caasca,  and  the  arbitrators,  on  afnibsequent  day, 
award  a  release  of  all  actiona  till  the  time  of  the  award,  such  award  is  good, 
unleu  there  arc  shown,  on  the  other  aide,  causes  of  action  arising  between  the 
time  of  reference  and  of  making  the  award. 

GoFFE  versus  Browne,  upon  an  oblisration  dated  23  Feb.  Winch.  Ent. 
annopnmOy  to  perform  an  award  of  all  causes  until  the  S6C.  Mo.  883. 
day  of  the  date  of  the  bond.     The  defendant  pleaded  nuU  sri.  Hutt.  9. 
lum  arbitrium.     The  plaintiff  replieth,  that  28  Mar.  anno  Hutt.aj!Br.^' 
2,  they  made  an  award,  et  super  pramnissis^  that  Browne  ^^g^'ji^TaT^* 
should  pay  the  plaintilf  twenty  pounds  at  Mid.  following,  C6|.  Alien,  26. 

tr    J  r  J   r  ,     ,         Arbitrament 

in  full  satisfaction  of  all  matters  between  them,  and  that  seeming  larger 
they  then  should   make,  the   one  to  the  other,  general  mission. 
releases  of  all  matters  between  them ;  and  assigned  the 
breach  for  nonpayment  of  the  twenty  pounds.     The  de- 
fendant demurred  in  law,  because  the  award  did  seem  to 
exceed  the  submission,  being  for  discharge  and  satisfac- 
tion of  all  matters  to  the  day  of  the  award,  which  was 
more  than  was  submitted  ;  for  it  may  be  that  the  arbitra* 
tors  might  mean  some  part  of  the   twenty  pounds,  in  dis- 
charge  of  those   causes   that   might  arise  between   the 
twentythird   of  February  and   the   twxntyeighth   day   of 
March,  which  were  not  within  their  power,  and  so  for 
the  release.     Yet  judgment  was  given   for  the  plaintiff,  ^^^S^^V^-^ 
which  must  be  either  because  de  et  super  pramissis  may  8  Co.  ds.  a. 

.      •    X    .       .1  .-  1-1  1  ,         2Cr.578,664. 

report  a  restraint  to  the  things  submitted,  or  else,  that  i  Cro.  217, 
no  new  causes  shall  be  supposed,  except  they  were  al-3Cr.  86I. 
leged,  (as  in   pleading  of  awards  of  causes  they  do  not 
aver  that  these  were  all,)  or  else,  that  the  award  of  all 
causes  may  be  reasonably  understood  all  causes  submit- 
ted, being  joined  to  de  prttmissiSy  and  that  therefore  a 
release  so  made,  should  have  been  a  good  performance 
of  the   award.     See  Tr.  43  Eliz.  Rot.  94G,  a  case  much  Award, 
alike ;  debt  by  Barnes  against  Greenly  upon  an  obliga-  aeemlngra^r, 
lion  dated  4  Sept.  to  perform  the  award  of  all  causes  till  ^"ubmhifoS! 
the  day  of  tlie  date  ;  the  plaintiff  pleads   the   award   de  Roii**'i*}fbr  f 
pr{rmissis,  viz,  of  all  causes,  till  the  third  day  of  Septeni-  ^'S'*-^** 
her,  and  assigns  a  breach ;  the  defendant  maintained  the  Judgment. 


[190  c] 


[191] 


J»e.  STI,  STB. 

i'Cr.sat.aa. 

3  Cr.  «il. 


QOFFE   V3.    BhDWNE. 

bar,  itt  print  quod  nallum  fecit  arbttrium,  and  verdict  for 
the  plaintiff  and  judgment.  And  here  the  award  was  a 
day  short  of  the  submission ;  and  upon  this  a  writ  of  error 
was  brought,  end  the  record  removed,  but  what  issue  it 
took  I  know  not. 

These  two  records  were  showed  upon  an  action  of  debt 
brought  by  Lea  against  Pain,  14  Jac.  Rot.  953.  upon  a 
bond  dated  January,  13  Jacobi,  for  performance  of  an 
award  of  all  causes  between  them.  The  defendant  plead- 
ed QO  award  made ;  the  plaintiff  replied,  that  in  April 
14.  there  was  an  award  made  between  them,  secundum 
formam  conditionia,  de  et  super  premiasia,  acU.  that  the 
defendant  should  pay  unto  the  plaintiff  twenty  pounds  in 
full  satisfaction  of  all  controversies,  until  the  day  of  the 
award  J  and  that  the  defendant  paid  it  not;  whereupon 
the  defendant  demurred.  Upon  these  cases  the  court  in- 
clined strongly  to  Lea  the  plaintiff.  And  in  Hill.  15  Jac. 
gave  judgment  to  him.  And  yet  if  the  defendant  had 
paid  ihe  twenty  pounds,  and  the  plaintiff  accepted  it  ac- 
cording to  the  award,  it  would  have  satisfied  and  dis- 
charged any  trespass,  or  the  like,  done  by  the  defendant 
to  the  plaintiff  between,  the  date  of  the  bond  and  the 
award ;  for  it  might  be  averred  a  satisfaction  for  it.  .\nd 
so  in  these  cases  of  awnrd  it  might  have  been  averred, 
that  ijome  nevv  cause  of  action  had  been  grown  since  the 
bond,  and  made  known,  and  (hen  the  court  must  have 
taken  knowledge,  that  the  award  Jin  that  point  had  not 
warranted  by  the  submission.  (1) 

(1)  An  award  of  a.  general  release  of  all  dcmanda  to  the  time  of  tlic 
awanl,  in  good  ;  fur  nothing  new  shall  be  intended  to  arise  ill  tlie  mean 
time ;  and  if  any  new  controversy  or  demand  did  happen  in  the  mean 
time,  the  award,  as  to  that  new  demand  or  controversy,  is  void  :  for  that 
waa  nol  within  the  submisiiion,  and  therefore  it  is  a  good  performance  of 
it  to  tender  a  release  of  all  matters  in  controveray  to  the  time  of  the 
submission,  which  he  is  bound  to  release.  1  Salk.  74,  Simon  v.  GaviL 
See  also  B  T.  R.  575,  Baufili  v.  Leigh.  3  Caines  1126,  Mimro  v.  AUire. 
S  Hod.  300,  HiU  v.  Thorn.  1  Saund.  324.  n.  (8.)  Bunb.  350,  Keen  v. 
Godwin. 


Gibs  vs.  Jkokiks.         Tooxre  vs.  Loaxe. 


Anon.     Trespass. 
Fslie  Litin  in  dcclantioa,  not  riUl. 


Action  of  trespass,  quare  vi  et  armis  bona  tt  catalla,  2Cro.  sm. 
viz.  polos,  ralos,  &.c. ;  and  after  verdict  it  was  moved,  that  "  *^''-  '*■  ■*■ 
raloa  was  no  Latin  word  ;  and  yet  judgment  given  for  the 
plaintiff. 


Gibs  vs.  Jenkins. 

Welfh  wordj  of  doublTuI  roeming,  snd  which  ligniiy  lo  ttar  airai/,  ratlier  Ihan  to 
Mat,  tie  DDI  ■clionililc. 

Gibs  brought  an  action  upon   the   case  against  Evan  Actio 
Jenkins,  for  speaking  of  Welsh  words  in  the  presence  of  Anu 
divers  understanding  the  language,  and  did  set  down  the  i<" 
words  in  Welsh.   Upon  issue  not  guilty,  after  verdict,  wit- 
nesses were  sworn  for  the  signification  of  the  words,  and 
some  affirmed   that  the  words  were  commonly  taken,  and 
so  understood,  for  stealing,  which  others  denied ;  but  both 
agreed,  that  the  true  and  proper  signification  of  the  words 
was  bearing  away.      Whereupon  judgment  waa   given  j^j^ 
against  the  plaintiff.  (1) 


(1)  At  the  present  ilay,  it  is  Tot  the  jiiTj  to  decide  in  what  sense  the 
icorda  were  used  by  the  speaker,  and  if  they  were  intended  to  convey  a 
chtrre  of  stealing,  tiicy  would  bo  actionable.     See  anic  p.  (!,  Milos  v. 

Ju'iAuL  n.  (1.1 


Tookeh  m.  Loane. 

a  to  mako  diitribulion,  or  tn  lake  bonJ  tot  the  iliatribu- 


GiLEs  TooKER,  a  reader  of  Lincoln's  Inn,  and  Charles,  Hoot  R.  ac4. 
his  brother,  administrators  of  Maude  Tookcr,  their  mother,  te?l?'B^ia6^"' 
by  Serjeant  Harris,  moved  for  a  prohibition  against  Loane  ;  ^^J-  ^  •"■**- 
and  the  case  was,  that  Maude  had  issue  the  plaintiffs,  and  '}I^*I;^\^''^' 
John  and  Thomas ;  and  Thomas  had  issue  nine  children,  c^i.  io. 
and  John  three,  and  were  dead,  the  children  being  infants. 


336  Scarlet  vs.  Smiles. 

[191  A]     The  administrators  upon  their  accounts  before  Sir  John 
^"^^^^^^     Bennet,  by  his  mediation,  and  not  judicially,  were  content 
to  make  a  distribution  of  the  estate  of  the  testators  per 
I***-  *'l  2^^-  capita^  not  per  stipites,  or  c  converse.  Loane  being  curator 
ordinaiT  can-    ad  Utes  for  the  infants,  appealed  to  the  delegates,  and  a 
tribution  of  the  prohibition  was  granted;  because  the  ordinary  hath   no 
TSoIbI*        power  to  make  distribution  of  the  surplusage,  nor  to  take 
bond  for  it,  by  the  true  meaning  specially  of  the  statute 
32  H.  8.  which  intends  a  benefit  to  the  administrator,  and 
Ante  83.  not  an  unprofitable  burthen,  and  therefore  gives  a  prefer- 

ment to  the  wife  and  next  of  kin,  &c.  (1) 

(1)  This  law  was  altered  by  stat  22  and  23  Car.  2.  c.  Ki.    See  ante 
p.  83,  Slawney's  case,  and  note  (1.) 


[192] 


Scarlet  vs.  Stiles. 

Special  justification  in  slander,  that  the  words  were  spoken  by  way  of  inforuation 
to  a  magistrate.    Qwere. 


Browni  1  R  «  ScARLET  brought  an  action  of  the  case  against  Stiles,  for 
these  words,  '  thou  didst  steal  a  sack.'  The  defendant 
pleaded^  that  there  was  a  sack  of  a  man  unknown  stolen, 
and  that  the  common  fame  was,  that  the  plaintiff  had  stolen 
it ;  whereupon  the  defendant  did  inform  Thomas  Kempe,  a 
justice  of  peace,  &c.  that  he  hath  stolen,  and  in  complaining 

Dy.  23f).  p.  2fi.  j^jjj  informing  the  said  justice  thereof,  he  did  there,  in  the 
presence  of  Kempe  and  of  the  plaintiff,  say  unto  the 
plaintiff,  and  of  him, '  thou  didst  steal,'  Slc.  ;  qua  est  eadem, 
&c. ;  whereupon  the  plaintiff  demurred  in  law.  3  Leo. 
107.(1) 

(1)  Words  used  in  a  course  of  le^al  or  judicial  proceeding,  however 
hard  they  may  bear  on  the  party  of  whom  they  are  used,  are  not  actionable. 
No  action  is  maintainable,  therefore,  for  words  spoken  by  a  party  in  giv- 
r «  Hig  charge  of  another  to  an  officer,  or  in  preferrmfif  a  complaint  before  a 
magistrate.  3  Esp.  R.  32,  Johnson  v.  Evans.  4  Ca  14,  Cutler  and 
Dixon's  case.  So  the  printing  of  a  false  and  scandalous  petition  to  a  com- 
mittee of  tho  house  of  commons  and  delivering  copies  thereof  to  the 
members  of  the  conmiittce,  being  in  the  order  and  course  of  proceedings 
in  parliament,  is  justifiable.  1  Saund.  131,  Lake  v.  King,  and  n.  (1.) 
2  Bur.  808,  Astley  v.  Young. 


BiccoT  vs.  Wars. 


Berrie's  Cabe. 

TytbM. 


Thompson  va.  Comfort. 

Tjribc*. 


BiccoT  vg.  Ward.  [193] 

Cut. 

clcd  neu  Uic  incieDt  banka  oTa  [i*er,  to  hold  the  water  in,  wai 
up,  a  declaration  bj  tho  parly  injured  agaiut  the  wrong  doer, 
ripam  cuJiuiLim  riri,  ii  inaufficicDt.    II  ought  lo  be  deaciibed, 
dt  qtaadttm  ripa,  angltct  a  dam,  iitcludtntt  rivwnpradictum. 

hUtr  Biccot  and  Ward,  the  case  was,  that  one  havine  Northampuni. 

°  Riparivi. 

an  aocient  water  course  or  river  coming  to  his  mill,  and 
the  ancient  banks  of  the  river  being  become  false  and 
hollow,  by  direction  of  certain  justices,  a  dam  was  made 
a  rood  from  the  river  bank,  in  another  man's  ground,  and 
BO  the  river  was  holden  in.  Now  another,  not  owner  of  the 
ground,  cut  up  that  dam,  whereupon  an  action  of  the  case 
was  brought,  and  laid  for  cutting,  and  subverting  ripam 
a/^uadam  rivi :  which  coming  to  a  trial  before  me,  aAer 
evidence,  I  caused  it  to  be  stayed,  lest  it  should  pass 
against  the  plainliif.  And  now  the  court  held  the  decla- 
ration insufficient,  and  I  gave  direction,  that  he  should 
lake  a  new  writ,  according  to  bis  cage,  de  quadam  ripa, 
^liglice  a  dam,  inclttdente  rivum  pradictum.  It  was  be- 
fore laid  to  the  bank,  time  out  of  mind. 


WiNCHBOUBE   V».    PULLESTONE. 
Froceedinga  ia  fiure  iwftdil. 


TcTTON  va.  Neville. 
atD  ehuaber  maj  tika  cogniuiiM  oratlot,bntiiatof«alieit*liaaofehMtiq>. 


[185] 


Worcester. 

How  procen  aJ  aud.JaJ.  in  aur  chimtwr  miut  tx 


Hall  vs.  Winckfeild. 


Judge*  may  Uko  recogiiituiee  out  of  lenn  in 

uij  part  of  Englind 

onlil  entered  upon  1 

ii  enrolled,  to  be  con>idered  u  ■  ceconl  t.t 

xnthelimoofickoc 

eoroJled  in  Middlei 

be  brought  in  London. 

^•^"1^  Hall  brought  an  action  of  debt  one  hundred  pounds 

'il'u'b^'"  against  Winckfeild,  and  declared  upon  a  recognizance 

brouKhi  upon  I  taken  before  me  in  Serjeants  inn,  in  Fleet  Street,  London, 

takfln ID i.on-  out  of  term,  and  laid  hia  action  in  London;  whereupon 

ofths  common  ^^^  defendant  demurred;  and  the  question  was,  whether 

^Rnii.  R9.  ^^'^  action  ought  to  be  brought  in  Midd.  where  the  recog- 

31°  jfnt  V*"'  "'''*'"*^'^  '^  recorded,  or  in  London,  because  the  entry  of 

'<-''■  **3.38e.  the  record  is,  that  the  recognizance  was  acknowledged 

Allen  It.  la.      before  me,  at  scrJcants  inn,  in  Fleet  Street,  London,  such 

Stjl.  R.  0.  ,  ,  .   ,  ■"  , 

Vmugh.  IU3.      a  day,  which  was  out  of  term,  ui  supra. 

Whereupon  it  was  agreed,  first  that  the  several  judges 
may  take  recognizance  out  of  term  in  any  part  of  Eng- 
land, as  it  was  resolved  quarto  Mar.  upon  view  of  prece- 
dents.    Brooke,  Recognizance  20. 
="'"■«'?■«  Next,  it  was  agreed,  that  though  it  were  not  a  perfect 

TJ-  record,  till  it  were  entered  tipon  the  roll,  yet  when  it  was 

fl96]  entered  it  is  a  recognizance  from  the  first  acknowledg- 
ment, and  binds  persons  and  lands,  as  a  record  from  that 
time.  (I)  For  it  is  the  acknowledgment  before  the  judge 
that  gives  it  force  of  a  record,  though  the  enrollment  be 
necessary  for  the  testification,  and  perpetuating  of  it. 
P.3>6.Ye1.  Again  the  books  arc,  and  I  agree,  ihat  if  a  man  recover 
damage  or  debt  in  the  common  pleas,  upon  trespass  or 
obligation  laid  in  any  other  county,  if  the  plaintiff  wilt 
bring  an  action  of  debt  for  the  sum  recovered,  he  must 
lay  it  in  the  county  of  Mid.  and  not  in  the  county  where 

U)  I'his  doctrine  ii  recoipuzed,  ud  the  case  cited  in  3  EuL  41% 
Hawkioi  v.  Kemp. 
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the  first  action  arose  ;  and  the  reason  is  apparent ;  for  he  [196  o] 
must  count  upon  the  record,  by  which  it  appears  to  the  ^-»-v-*^ 
court,  that  the  cause  of  this  action  ariseth  in  Mid.  where 
the  judgment  was  given,  and  the  record  for  that  trespass 
that  was  done,  and  that  obligation  that  was  made,  in 
another  county,  is  not  now  the  cause  of  this  action,  but 
the  judgment,  which  hath  made  novationem  contractua, 
which  begins  there;  and  regularly  it  is  true  that  every 
action  must  be  brought  in  that  county  where  by  the 
record  it  appears  the  cause  of  action  began,  which  some- 
times may  admit  an  election  ;  as  where  the  admiral  court  ''(^o.t.b. 

.      ■      ».■  I  .  1  .       ^  .  Lieu.  Bi.  86, 

sits  in  Midd.  and  summons  a  party  in  Essex,  the  action  ss. 

upon  the  statute  may  be  in  either  of  both  counties.  And 
if  a  man  recover  a  debt  in  the  court  of  Norwich,  and  will 
bring  his  action  of  debt  upon  that  record  in  the  common 
pleas,  be  must  lay  his  action  in  Norwich.  But  now 
observe  this  case  ;  the  enrolment  of  the  record  doth  ex- 
press, that  the  recognizance  was  taken  before  me,  at  tho 
place  and  lime  aforesaid,  by  which,  (as  is  said)  it  was 
a  record  ipso  facto  then  and  there,  and  the  enrolment  of 
it  is  but  a  complement  and  consummation  of  the  same 
acknowledgment  and  record,  and  makes  no  change,  as  in 
the  other  case;  but  because  both  occur  to  the  making  of  it 
a  perfect  record,  it  may  be  that  the  action  may  be  brought 
in  either  county.  (2) 

But  I  am  of  clear  opinion,  that  it  may  be  in  London,  as 
the  first  and  more  worthy  part  of  the  act :  and  therefore 
see  5  Mar.  Brooke,  lieu  85,  where  it  is  resolved  by  all  the 
prothonolaries,  that  a  scire  fac,   upon  such  a  recogniz- 
ance, shall  be  directed  to  the  shorifi"  of  London,  and  not 
of  Mid.     And  Gager  cited  a  precedent,  that  upon  a  judg- 
ment given  in  the  common  pleas  at  Hertford  term,  and  *^'-^*J|-3 
the  records  brought  hither  after,  yet  the  scire  fac.  went  ^  Cr^^'^ 
to  the  sheriff"  of  Hertford,  and  not  to  the  sheriff  of  Mid-  M.Vei.Jiij.' 
diescx ;  whereof  the  reason  must  be,  because  in  the  record 
itself  it  appeared,  that  the  judgment  was  given  at  Herl- 

13)  See  7  Mm*  340,  Johmon  v.  Randall.  9  Mmi.  SW,  Cammonwealth 
v-Dawner.  3  Jobiis.  Cs.  381,  BunM  v.  Keayoti.  Petit  v.  OnnMin. 
A.  0  Johns,  a.*!!),  BFOill  v.  Parrigo. 


340  Blount^s  Case. 

[196  6]  ford;  and  the  like  reason  is  in  this  case.  But  if  the  entry 
of  the  record  were  general,  that  the  recognizances  were 
taken  before  me,  it  should  be  understood  in  court,  and 
then  the  action  were  to  be  brought  in  Mid.  See  18  E.  4. 
18.  24E.  3.  22,  73.  22  H.  6.  38.  Br.  lieu.  29,  36,  and 
Brief  191. 


Blount's  Case. 

A  common  recoTery  tuflTered  by  an  infant,  by  permittion  of  the  court,  it  not  Toid 
in  law. 

Common  re-         Memorand.  that  it  pleased  his  majesty,  by  his  letters 

coTery  against  ■  ^  ,  - 

the  infant.  Under  his  privy  signet  and  sign  manual,  bearing  date  26 
G.  i,'2.  s'ro.  Novem.  in  the  fifteenth  year  of  his  highness's  reign,  to 
jenk.  Cent.  signify  uuto  me,  and  my  fellow  justices  of  the  court  of 
^tLiiL^ll'.  common  pleas,  that  he  had  been  humbly  petitioned  by 
ture^^**^*^*  Mountjoy  Blount,  being  under  the  age  of  twentyone  years, 
^L*?  ^?^  ^-  ^^  well  by  himself  as  his  friends,  kindred  and  feoflfees, 

a.  Styl.  216.         ,  ^  ' 

Bridgment,  76.  into  whose  custodv  the  late  deceased  earl  of  Devonshire 

S  Cro  323 

472.  Ley's!        did  commit  his  estate  in  trust,  that  he  would  declare  unto 
8.  c.  Cr.  Car.    ^^  his  liking,  that  he  might  be  admitted  to  suffer  a  com- 
307.  Syd.  321.    ^^^^  recovery  of  the  manor  of  Wanstead  for  the  payment 
of  debts,  and  in  further  advancement  of  his  own  means, 
to  the  use  of  the  earl  of  Buckingham,  which  his  majesty 
by  his  said  letter  did  accordingly. 
1  Syd.  321.  Now,   though  we  did  never   hold  such  recovery  very 

unlawful,  nor  void  in  law,  yet  we  have  refused  many 
motions  of  that  kind,  as  holding  it  very  inconvenient ;  but 
conveniency  is  discerned  by  circumstances.  And  there- 
fore I  acquainted  my  brethren.  We  determined  that  I 
should  send  for  the  young  gentleman  himself,  and  exam- 
ine him  sole  and  secret,  of  the  reasons  of  this  recovery, 
and  of  his  own  free  will ;  which  I  did  ;  and  he,  being 
eighteen  years  of  age  or  thereabouts,  satisfied  me  of  his 
[197]  own  good  liking,  and  that  he  did  conceive  it  to  be  neces- 
sary for  his  estate  ;  yet  not  herewith  contented,  I  caused 
the  earl  of  Southiimpton,  the  lord  Davers,  and  master 
Wakeman,  the  persons  to  whom  the  world  knew  he  and 
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his  estate  were  committed  in  trust,  and  that  they  had  [107  a] 
worthily  performed  it.  And  calling  them  into  the  open 
court,  and  questioning  with  them,  they  confessed  to  us 
all,  that  it  was  necessary  for  the  young  gentleman,  and 
for  his  good,  of  their  knowledge,  to  part  with  this  thing, 
and  that  therefore  they  had  made  means  to  his  majesty 
for  this  letter  in  that  behalf:  whereupon  the  recovery  was 
passed  openly  at  the  bar,  the  last  day  of  this  Mich,  term, 
against  master  Blount  in  person  ;  and  the  earl  of  South- 
ampton, the  lord  Davers  and  master  Wakeman  were  ad- 
mitted his  guardians. 

Brownlowe  and  Waller,  prothonotaries,  gave  me  a  note  icro.sor. 
of  the  like  recovery  against  infants,  M.  23  H.  8.  Rot. 
441.  P.  38  H.  Rot.  128.  T.  26  Eliz.  Rot.  17.  M.  26 
&  27  Eliz.  Rot.  45.  &  72.  P.  42  Eliz.  Rot.  1.  <&  63.  44, 
45,  69,  70,  89,  91,  94.  P.  32  Eliz.  Rot.  60.  T.  38  Eliz. 
Rot.  41.  H.  40  Eliz.  Rot.  62.  M.  41  &  42  Eliz.  Rot. 
13.  M.  34  &  35  Eliz.  Rot.  166.  pro  Zouch.  M.  39  & 
40  Eliz.  Rot.  82.  &  173.  M.  41  <&  42  Eliz.  Rot.  29  & 
156.  &  72.  Tr.  4  Eliz.  Rot.  2.  M.  42  <&  43  Eliz.  Rot. 
173.     Tr.  43  Eliz.  Rot.  21.     P.  41  Eliz.  Rot.  112.  it  124. 


1  Leo.  211. 
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If  it  appean,  bj  the  plaintiff's  replication  to  an  insufficient  plea,  that  he  had  no 
cause  of  action,  at  the  time  of  commencing  hit  suit,  he  cannot  have  judgment. 

Plaintiff  may,  in  his  replication,  in  some  cases,  traverse  the  plea  and  assign  a  breach, 
or  add  matters  merely  in  support  of  his  count,  without  duplicity. 

If,  in  debt,  the  defendant  pleads  tender  and  uncore  prist,  the  plaintiff  may  accept 
the  money  ;  and  if,  in  dower,  the  tenant  pleads  detinue  of  charters,  the  demand- 
ant, delivering  in  the  charters,  may  have  judgment;  and  in  debt  against  an  exe- 
cutor, if  he  pleads  rien  entre  mairu,  the  plaintiff  may  have  judgment,  quand.  ac- 
cid. :  but  if,  in  these  cases,  the  plaintiff  take  issue  on  the  plea,  and  it  is  found 
against  him,  it  is  a  final  bar. 

If  a  trespass  be  committed  by  two,  and  in  an  action  against  one  of  them  only,  the 
plaintiff  declares  that  the  defendant,  vcith  tiu  other,  committed  the  trespass,  his 
writ  shall  abate. 

Robert  Bkickiiead  brought  a   quare  imped,   against  i  Roll.  198. 
Toby,  archbishop  of  York,  and  Alexander  Cooke,  clerk,  for  coidiiy. 
the  vicarage  of  Lees ;  and  shows,  that  divers  persons  were 
seised  of  the  advowson  of  the  vicarage  in  fee,  and  pre- 
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[197  6  sented  Robert  Cooke,  and  then  brings  down  the  advowson 
^"^"Y^*^  ^^  ^^^  plaintiff,  and  then  shows,  that  by  the  death  of  Rob- 
Md'Ilo*di8turb-  ort  Cooke,  the  vicarage  voided,  and  it  appertained  to  him 
Mtio^^"*^^  to  present,  and  the  defendants  disturb  him  ;  to  his  damage 
of  four  hundred  pounds.  The  archbishop  pleads,  that  the 
before  CBUM  of  vicarage  is  within  his  diocess  of  York,  and  that  he  claims 
■cUon  giTcn.  nothing  in  the  vicarage  or  advowson  thereof,  but  admission, 
&c.  as  ordinary  thereof;  but  further  he  says  quod  bene  et 
verum  esty  and  confesseth  all  the  titles  as  the  plaintiff  hath 
laid  it,  and  that  the  church  voided  by  the  death  of  Robert 
Cooke,  and  that  it  belongeth  to  the  plaintiff  to  present,  as 
he  supposeth.  But  he  saith  further,  that  the  said  Robert 
Cooke  died  1  Jan.  an.  12  Jac,  ac  pro  eo  quod  eademvicoh 
ria  ecclesicR  pmd.  vacavit  per  tempua  aemeatre  poat  mor^ 
tern  prmd.  Boberti  Cooke  nulla  idonea  persona  ad  eandem 
vicariamj  per  prafatum  Rob.  Brickheady  infra  tempua  il- 
lud,  pr€taentatay  idem  archiepia.  adtunc,  fyc.  ordinariua^ 
^c.  poat  tempua  aemeatre  illud  elapaum  scilicet  23  Dec. 
anno  13  Jac.  jure  auo  ordinariOy  contulit  pried,  vicariam 
pra/ato  Altxandro  Cooke^  et  eum  inatitui  et  induci  fecit y 
prout  ei  bene  licuit ;  et  hoc,  ^c. ;  unde  pitit  judicium  aij  fyc. 
abaq.  apeciali  impedimento  in  persona  sua  in  hac  parte 
aaaignato  actionem^  <^c.  habere  debeat  veraua  eum.  And 
Alexander  Cooke,  the  other  defendant,  pleads  by  con- 
fession of  the  plaintiff's  title,  and  the  collation,  &c.  by 
lapse  altogether  as  the  archbishop  ;  unde  petit  judicium^ 
&c.  The  plaintiff  replies  to  the  archbishop,  and  con- 
fesseth that  the  church  voided  1  Jan.  12  Jac.  by  the 
death  of  Robert  Cooke,  and  that  the  church  remaining 
void,  he  did,  after  the  first  of  January  and  before  23  Dec. 
an.  13  Jac,  and  within  six  months,  that  is  to  20  May,  1615, 
by  his  writing  sealed  with  his  seal,  dated  the  twenty- 
seventh  of  the  same  May,  present  unto  the  said  archbish- 
op, &c.  one  Richard  Middleton,  his  clerk,  praying  him  to 
admit  him  to  the  said  vicarage,  which  he  refused  to  do ; 
and  afterwards,  viz.  the  thirtieth  day  of  the  same  May,  did 
collate  it  unto  Alexander  Cooke,  et  hoc,  fyc. ;  unde  petit 
judicium  et  dampna  aua  occaaione  pradict.  impedimenti 
pr(zd.  archiep.  nee  non  bre.  Hdem  archiepiacopo  aibi  adju- 
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dicari;   and  makes  ihe  same  replication  to  the   plea  of     [197  c] 
Alexander  Cooke,  the  clerk :  and  they  both  demur  several-     •-'-v-^ 
ly,  upon  the  several  repkcations,  and   show  for  cause  that 
they  do  contain  double  matter,  and  arc  uncertain. 

As  to  the  cause  of  demurrer  expressed,  namely  the 
doubleness  of  the  plea,  after  divers  arguments  on  both 
sides,  the  court  was  of  opinion,  that  the  plea  was  not 
double.  The  doubleness  or  trebleness  was  supposed  in  that  [19B] 
the  plainillT  assigned  his  presentation,  and  a  refusal  of  his 
clerk,  and  a  collation  by  the  bishop  of  his  own  clerk.  But 
it  was  holdcn  by  the  court,  that  (he  only  material  part  of 
the  plaintiff's  replication  was,  that  be  had  presented  a 
clerk  ;  for  the  substance  of  the  defendant's  plea  was,  that 
the  plaintiff  had  not  presented  any  clerk  unto  him  within 
the  six  months,  and  that  he  had  afterwards  collated. 

Now  to  this   the   replication  says,  that  he  did  present  poit.  33.1. 

within  the  six  months,  so  there  is  a  perfect  negative  and 

af&rmativc,  which  makes  the  issue ;  but  yet  the  plaintiff 

must  add  a  refusal,  to  make  good  the  disturbance  laid,  and 

then  the  plea  is  complete  ;  like  unto  the  case  of  an  action 

of  debt  upon  an  obligation  to  perform  an  award,  and  the 

defendant  pleads  no  award  made  ;  the  plaintid' shows  the 

award,  which  make±>  the  issue  ;  yet  he  must  add  a  breach, 

which  though  it  be  not  issuable,  yet  it  is  so  material  a  form,  YcIt.  2*,  153. 

"      ■'  „  .  ,  ,  «ccc.rd.   !  Cro. 

that  the  j>mintiii  hath  no  cause  of  action  without  it ;   and  ?3),2ti, 

therefore  cannot  have  Judgment  without  it :  and  therefore 

if  it  be  omitted,  and  the  defendant  demur  generally,  I  am 

of  opinion,  clearly,  that  he  may  take  benefit  of  it.    And  if 

in  such  omission   the  issue  were  taken  award  or  not,  as  it 

must  be,  ami  the  award  found,  yet  the  plaintiff  could  have  ^y^-  '86. 

no  judgment,  notwithstanding   the  statute  of  jeo/aiU.  (I) 

Note ;  the  words  of  the   slat,  of  demurrers  the  right 

{tiz.  of  actions)  must  appear  to  the  court;  otherwise  in 

case  of  mere  form,  not  of  substance  to  the  action.     Now 

ihc  addition  of  collation   in   this  case   is  but  a  matter  of 

aggravation  and  surplusage ;  (2)  thus  far  it  went  before  it 

was  discovered  that  the  presentation  and  refusal  was  laid 

(1)  ru&an(c53,  Foatcrv.Jecltson,n.(4.)  16  Mass.  1,  Key  v.  Goodwill. 

(3)  fide  Archbold'B  CivU  Plcidinr  272.  uc.     PobL  333,  Heard  r. 

Bukcrville.    1  8«und.  103,  n.  (1.)    Yelv.  153,  Banet  v.  Fletcher,  n.  (1.) 
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[198  o]  29  Mttii.  And  the  writ  bearing  teste  9  Maii,  no  as  how- 
^■^-"^^  soever  there  was  a  general  disturbance  laid  in  (he  declar- 
ation, yet  the  true  disturbance,  whereby  the  plaintiff  in- 
tended to  maintain  his  action,  was  done  after  the  action 
was  brought.  Whereupon  I  was  and  am  of  clear  opinion, 
that  judgment  must  needs  be  given  against  the  plaintifT; 
for  right  and  wrong  are  the  mother  of  actions ;  and  there- 
fore no  action  can  be  brought  without  laying  a  wrong 
done  before  the  action,  neither  can  there  be  any  full  and 
perfect  recovery  be  had  regularly,  without  convicting  the 
defendant  of  a  wrong ;  I  say,  a  full  recovery,  and  regular- 
ly; because  in  some  special  cases,  a  man  muy  obtain  the 
end  of  his  suit,  in  some  sort,  without  convicting  the  defend- 
ant of  wrong;  but  that  must  be  in  a  special  and  regular 
form,  but  never  without  a  wrong  supposed  ;  as,  for  exam- 
ple, in  this  very  case. 

The  plaintiff  lays  down  his  title  to  the  advowson,  and 
the  avoidance,  and  the  disturbance.  If  in  this  case  the 
bishop  say,  that  he  claims  nothing  but  as  ordinary,  and 
demands  judgment,  if  without  special  disturbance,  &c. 
Now  the  plaintiS'  hath  an  election  either  to  take  his  writ 
to  the  bishop,  or  to  retain  and  prosecute  his  action  on  k 
final  judgment :  if  he  pray  his  writ  to  the  bishop,  he  shall 
have  it  to  the  same  bishop  ;  for  it  doth  not  appear  to  the 
court  that  he  was  a  disturber ;  neither  shall  the  bishop 
be  amerced,  but  the  plaintiff, />ro/a/90  clamore. 

This  form  is  proper  to  this  action  and  some  few  others, 
(whereof  I  shall  speak  ;)  and  the  form  and  nature  of  this 
action  doth  well  bear  this  proceeding  ;  for  the  writ  being 
gttod  permittat  ipaum  pmaentare,  &c.,  et  unde  eum  im- 
pedit,  &c.  and  the  defendant  comes  in,  and  saith  in  effect, 
*I  suffer,  and  do  not  hinder  you,  to  present.' 

The  cause  is  at  an  end  if  the  plaintiff  will,  and  he  may 
pray  and  take  the  effect  of  his  suit,  which  is  presentation, 
and  no  damage,  because  the  defendant  is  not  convicted  of 
any  wrong. 

But  now  if  the  plaintiff  will  not  accept  that  reddition, 
but  choose  rather  to  make  a  full  and  final  recovery,  then 
doth  he,  (as  in  all  other  cases  of  election)  forsake  and 
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lose  the  benefit  of  the  former,  and  stands  to  the  hazard  of   {19d  6] 
llie  latter,  to  have  either  a  totaA  recovery,  or  a  total  bar.     ^^-^^v-^^ 

So  that  if  he  assign  a  special  disturbance,  and  it  be 
tried  against  him,  he  is  to  be  barred.     Like  unto  this,  if 
a  man  bring  an  action  of  debt  upon  an  obligation  of  twen- 
ty pounds,  for  the  payment  of  ten  pounds  at  a  day  past, 
and  the  defendant  plead  tender  at  the  day,  and  uncare      [1^9] 
prist y  offering  it  in  court,  the  plaintiff  may  accept  it,  and 
there  is  an  end ;  but  if  he  will  proceed  to  a  full  recovery  gc'.S^'pie- 
of  the  forfeiture,  and  deny  the  tender,  and   that  be  found  \***jjy^"®*  c?' 
against  him,  all  is  lost.  (3)     So  in  dower,  if  the   tenant  •'^- <>^- 
plead  that  the  demandant  detains  evidence,  the  demand- 
ant, delivering  in  the  evidence,  may  have  judgment  main- 
tenant.     But  if  she  wilt  deny  the  detainer  of  the  evidence, 
and  that  be  found  against  her,  she  shall  lose  her  dower. 

So  in  the  case  of  dower  brought  against  a  guardian  in  Ant.  is. 
chivalry,  who  pleads  the  detainer  of  the  heir  his  ward. 
So  in  the  case  of  an  action  of  debt  brought  against  an 

(3)  The  doctrine  in  the  text,  that  where  the  plaintiff  takes  issue  on  a 
plea  of  tender,  and  it  is  found  against  him,  it  will  be  a  final  bar,  is  sup- 
ported by  several  authorities.  Ix>rd  Coke  says  that,  if  upon  such  plea  of 
tender  and  proferi  in  curia  of  the  money, '  tlie  plaintiff  will  not  receive 
it,  but  take  issue  on  tiie  tender,  and  the  same  be  found  against  him,  ho 
hath  lost  the  money  forever.'  Co.  Lit  207.  a.  So  Salk.  .51)7,  Elliot  v. 
Callow.  '  If  a  man  pleads  a  tender  and  uncore  prists  and  pays  the  money 
into  court,  and  the  plaintiff  takes  issue  on  the  tender,  and  it  is  found 
against  him,  the  defendant  shall  have  the  money.*  See  also  1  Bos.  & 
Pul.334.  n.  (b.) 

But  generally,  if  money  be  brought  into  court  on  a  plea  of  tender,  the 
plaintin  is  entitled  to  it,  though  he  should  afterwards  be  nonsuited,  or 
there  should  be  a  verdict  agamst  him  upon  any  point  other  than  the  ten- 
der. Thus  in  assumpsit,  upon  a  plea  of  tender,  and  issue  joined  on  a 
subsequent  demand  and  refusal,  which  was  found  for  the  defendant;  the 
court  held  that  the  plaintiff  was  entitled  to  the  money  tendered  in  court. 
3  Str.  1027,  Cox  v.  Kobinson.  So  where  the  plaintiff  replied  to  a  simiUr 
plea,  an  original  sued  out  on  a  particular  day,  and  tliat  the  money  was 
not  tendered  before  that  day,  the  court  held  that  the  plaintiff  had  a 
right  to  take  the  money  out  of  court ;  and  Duller  J.  remarked  that  *  it 
was  perfectly  certain,  that,  whatever  became  of  the  action,  the  plaintiff 
would  be  entitled  to  the  money.*  1  Bos.  &  Pul.  JJ32,  Le  Grew  v.  Cook. 
Nor  will  the  court  order  any  part  of  the  money  to  be  restored  to  the  de- 
fendant, thougrh  he  may  have  paid,  through  mistake^  a  larger  sum  than 
the  amount  of  the  plaintiff's  demand,  if  no  fraud  or  deceit  was  practised 
upon  him.    2  Bos.  &  Pul.  W2y  Vaughan  v.  Barnes.    See  1  Saund.  33. 

IL(2.) 

If  issue  be  joined  on  a  plea  of  no  assets,  and  found  for  the  defendant, 
the  plaintiff  is  forever  barred.  3  T.  R.  091,  ;w  Buller  J.,  Erving  v.  Pe- 
ten.  Com.  Dig.  Pleader,  2  D.  9.  Cro.  Car.  373,  Dorchester  v.  Webb. 
*  44 
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[199  a]  executor,  who  pleads  rien  entre  mains,  and  indeed  hath 
^■^"^^^^  then  nothing  ;  yet  the  plaintiff  may  have  judgment  for  his 
debt,  presently  to  be  had  by  sci.  fac.  when  goods  shall 
come  to  his  hands.  1  Syd.  448.  Accord.  8  Co.  134.  Ac- 
cord. Et  si  assets  sont  trove  solemente  at,  parte  de  debt^ 
judgment  p.  intire  debt  e  bone.  1  Cro.  167.  secus  1  Cro. 
373.     1  Leo.  68.     Swinb.  329. 

Shipley's  case,  Co.  lib.  8.  134.     But  if  he  will  proceed 
to  prove  assets  presently,  and  that  be  found  against  him, 
he  shall  be  barred  forever  ;  and  yet  there  was  a  due  debt, 
and  that  in  effect  confessed. 
8  Co.  134.  R.  ^o  in  the  writ  of  mesne,  if  the  defendant  plead  not  de- 

strained  in  his  default,  the  plaintiff  may    have  judgment 
for  his  acquittal  presently  :    but  if  he  will    proceed  to 
prove   that  he  was  destrained  in  his  default,  and  fail,  he 
366?R.  '   **'   '  shall  be  barred.     So  in  a  fVarrantia  Charta,  fyc. 

Now  then,  clearly,  to  make  a  final  recovery  in  a  quare 

impedit,  you  must  prove  unto  the  court,  or  at  least  make 

a  sufficient  allegation  of  a  just  cause  of  action,  which  is  a 

disturbance  by  the  defendants,  or  one  of  them,  before  the 

action  brought ;  whereas  ill  this  case  it  appears,  that  the 

disturbance,  whereupon  you  would  maintain  your  action, 

was  made  after  the  writ  brought ;  and  that  which  makes  it 

the  worst  against  you  is,  that  this  appears  of  your  own 

showing,  whereof  it  is  regularly  true,  that  if  the  plaintiff 

will  himself  discover  to  the   court  anything,   whereby  it 

may  appear  that  he  had  no  cause  of  action  when  he  com- 

131.  Paim.524!  mcnccd  it,  his  writ  shall  abate  :  (as  if  he  will  demand  a 

Cr.  70.    1  Ro.  debt,  or  distrain  for  a  rent  before  the  day  of  payment;) 

'^''^'  of  his  own  showing,  it  is  against  him. 

Ant.  164.    11         Nay  more,  if  of  his  own  showing,  though  he  had  cause 

Car.  m  iLe.  of  action,  yet  it  was  in  another  manner,  it  will  be  against 

Uoa*^  ^^*  ^  '"°^*     ^^^  therefore  if  four  commit  a  trespass,  (which  in 

its  nature  is  joint  and  several,)  yet  if  the  plaintiff  will  bring 

his  action  against  one  only,  and  declare  that  he,  with  the 

other  three,  did  the  trespass,  his  action  shall  abate ;   (4) 

(4)  It  was  formerly  held  tbit  if  the  plaintiff  himself  showed,  in  his  de- 
claration or  other  pleading,  that  the  tort  was  committed  by  the  defendant 
jointly  with  others,  the  action  should  abate  ;  but  this  doctrine  seems  to 
be  virtually  denied  by  later  authorities.  Salk.  31,  Child  v.  SandK 
C  T.  R.  7t)G,  Addison  v.  Overend.    1  Saund.  291.  d.  n.  (4.) 
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but  if  he  had  brought  his  action  against  one  alone,  and  [1^^  &] 
the  defendant  had  pleaded  that  he  with  others  did  the  ^^^^^^^^ 
trespass,  and  that  the  plaintiff  had  released  to  the  other, 
and  the  plaintiff  deny  the  release,  whereby  he  doth  in  a 
manner  confess  that  the  others  were  joint  trespassers,  yet 
this  action  shall  not  abate.  But  you  said  that  the  plaintiff 
had  laid  a  disturbance  well  in  his  count,  which  is  supposed 
true,  and  done  before  the  action  brought,  and  that  the 
defendant  had  pleaded  an  insufficient  bar  to  it ;  for  he  hath 
neither  denied,  nor  confessed  and  avoided  the  disturbance 
laid  ;  for,  the  collation  afler  the  writ  is  no  answer  :  and 
therefore,  say  you,  judgment  ought  to  be  given  against  the 
defendant  ;  which  is  true,  if  the  plaintiff  had  rested  upon 
the  bar,  and  demurred  upon  it. 

But  it  is  regularly  true  in  law,  that  if,  upon  the  whole  i  saund.  289. 
record,  it  appear  that  the  plaintiff  had  no  cause  of  action,  ?^"V.*i^.^b! 
and  specially  of  his  own  showing,  that  the  court  shall  f^^^{  ^g^^S' 
never  give  judgment  for  him,  however  the  defendant  had  62.  \>.   Co.  8. 
misdemeaned  himself  in  his  pleading;  for  melioreat  con-  123.  icr.soo! 
diiio  possidentis^  and  the  defendant  is  safe  if  the  assail-  5%. 
ant  miss  him  ;  for  vana  est  sine  viribus  ira.     Ridgwaye't 
case,    Co.  lib.  3,   52,  and  Burton's    case.  Coke  lib.    5, 
69.     Jl.  brings  an   action   of  debt   upon   an   obligation 
against  JS.,  who   pleads,  that  it   was  upon  condition  he 
should  perform  the  award  of  two,  and  that  they  two  and 
a  third  made  no  award.    This  is  nought.    But  if  the  plain-  Yei.  iM.Cr. 

Jac.  220. 

tiff  do  allege  award  by  the  two,  or  by  the  three,  and  al- 

ledge  not  also  a  breach,  whereby  it  may  appear  to  the 

court  that  he  had  a  cause  of  action,  he  shall  never  have 

judgment.  And  yet  it  was  not  the  chief  matter  of  his  plea, 

nor  issuable,  and  the  declaration  was  full  and  perfect ;  but 

that  was  but  the  beginning  of  a  plea,  and  the  court  must      [2OO] 

judge  of  the  whole,  whereof  the  declaration  is  but  a  kind 

of  surmise.     But  when  the  defendant  had  pleaded  in  bar, 

so  that  both  parties  are  heard  in  part,  then  the  replication 

and  other  pleading  bring  the  whole  case  to  maturity,  and 

then  the  court  sees  the  truth  of  the  whole  case,  and  not 

before. 
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[200  fl]         Now  to  a  question  which  hath  been  stirred,  and  is  of 
^"^'^""""^^      good  use  for  learning,  though  it  conclude  not  to  the  judg- 
ment of  the  case,  I  will  speak  a  word. 
Collation  by  a        Su[)pose  the  casc  to  be,  that  I  have  right  to  present  to 
incurred^han^-*^  an  advowsou,  but  I  present  not,  nor  am  any  way  disturbed, 
ing  the  suit.      y^^^  ^j^^  church  rotnaius  void  and  open  to  me  ;  but  before 

the  six  months  incurred,  or  before  collation  made  by  the 
ordinary,  I  bring  a  quare  imped,  against  him,  whether 
now  the  ordinary  be  debarred  of  presenting  by  lapse, 
hanging  the  writ? 

I  am  of  opinion  that  he  is  not  debarred.  And  first,  it 
were  a  case  full  of  mischief  that  the  ordinary,  bearing 
himself  never  so  justly  and  sincerely,  should,  against  law 
and  reason,  be  subject  to  causeless  actions  and  charges, 
and  defrauded  of  his  due  lapse,  and  the  church  kept  void, 
eccleaia  viduatOi  by  the  fraud  of  the  patron,  by  a  fraudu- 
lent action,  as  long  as  he  list.  For,  if  he  brought  no  ac- 
tion, the  lapse  should  run  ;  and  now  by  bringing  of  a 
feigned  action  he  shall  stop  the  lapse  in  the  ordinary,  and 
by  consequence  it  will  not  come  to  the  ordinary  nor  to  the 
king  ;  but  now  examine  the  reason  and  the  authorities. 

Can  there  be  anything  more  unreasonable  than  that  a 
man  should  make  benefit  of  an  unjust  suit,  as  the  plaintifi* 
should  ?  Or  be  punished  doing  nothing  amiss,  or  against 
his  office,  as  the  defendant  should  ? 

But  you  will  say  to  me,  it  is  an  effect  of  law,  and  ex&- 
cutio  juris  nan  habet  injuriam.  For  when  the  bishop 
comes  in,  he  is  charged  by  the  declaration  with  the  dis- 
turbance, which  if  he  do  not  avoid,  he  shall  be  taken  as  a 
disturber,  and  then  indeed  he  cannot  collate,  or  his  col- 
latee  shall  be  removed.  Therefore,  if  when  he  doth  ap- 
pear he  doth  but  cast  an  essoin,  though  that  do  not  make 
him  a  disturber  to  maintain  the  writ,  because  it  is  after 
the  writ,  yet  it  fasteneth  upon  him  the  charge  of  the  dis- 
turbance laid  in  the  declaration,  so  that  he  shall  not  be 
received  after  they  plead  ne  disturba  pas,  or  the  ordinary 
plea  which  amounts  to  as  much  ;  for  that  plea  pretending 
innocency,  must  (as  all  other  the  like  pleas)  be  offered 
the  first  day,  upon  the  appearance  ;  for  delay  makes  him 
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nocent,  and  so  is  oppoHtum  in  objecto.  Then  again  if  the  [300  6] 
ordinary  plead  his  own  plea  of  acquittal,  amounting  to  "-^^^"^^ 
ne  disturba  pas,  the  plaintiff  may  pray  a  writ  to  the  bish- 
op, and  so  remove  his  clerk,  because  he  comes  in  hanging 
the  writ ;  and  thus  it  is  a  dilemma  made  by  law,  and  not 
by  fraud  of  the  party.  And  the  rule  in  the  Reg.  fo.  31.  is 
80 ;  that  if  the  diocesan  be  named  defendant  in  the 
quare  impedit^  he  shall  never  present  by  lapse. 

To  this  I  answer,  that  if  the  bishop  do  not  plead  ac- 
cording to  his  innocency,  that  the  proceeding  shall  be 
against  him,  and  the  consequence  of  it  as  against  a  dis- 
turber. But  if  he  plead  that  he  did  not  disturb,  which 
it  true,  it  shall  be  taken  according  to  the  case,  that  he 
did  not  disturb  before  the  action  brought,  neither  unlaw- 
fully nor  by  lawful  collation  ;  but  it  can  never  be  under- 
stood to  deny  or  renounce  any  actual  collation  since  ;  for 
if  he  should  plead  that,  it  were  vain  and  to  no  purpose, 
(as  it  hath  been  said.) 

*Now  then,  if  he  did  not  disturb  before  the  writ  pur-  •Note,  that  the 

'  ,  *^    .     wnt  to  the 

chased,  and  therefore  hath  not  despoiled  himself  of  his  bishop,  in  this 
right  of  collation  in  his  due  time,  and  then  collates  by  be  with  the 
lapse,  lawfully,  when  his  time  comes,  when  the  patron  hath  It^^trldla' 
wilfully,  and  without  his  fault,  surceast  his  time,  and  then  ^^^^^^oPhe 
pleads  that  he  claims  nothing,  but  as  ordinary,  &c.  without  ^^[^^^m^ 
mentioning  his  collation  hani^ing  the  writ,  because  it  is  of  duturberi. 

^  ,  .  ,  Note,  that  the 

impertinent,  (as  it  hath  been  said,)  neither  indeed  do  I  see  ordinary's  plea 
how  he  can  be  received  to  plead  it,  no,  not  by  the  way  of  the  patron's 

•  *i  ^      .    .•  . .  ^     M.  title  better,  nor 

savmg  It  by  protestation,  as  upon  attornment  to  save  hi.  own  worae, 
privilege  of  waste.  But  certainly  it  is  not  necessary,  Sule'i^fiJS^' 
thouirh  upon  such  plea  the  plaintiff  may  have  a  writ  to  the  *°<*  "  ?«y 

o         I  f  1  J  ^  were  before, 

bishop,  he  may  perhaps  be  compellable  to  admit  the  clerk  neither  dis- 

''  ^  *  *  '111  claims  his  due. 

of  the  plaintiff  in  obedience  to  the  writ,  but  yet  it  shall 

not  work  a  removal  of  the  bishop's  clerk,  but  he  shall  re-      [201] 

tain  the  benefice,  as  having  the  better  right.     Like  unto 

-  ,  1  A       «     •  •  J    ^  Co.  52.    Cr. 

the  case  and    reason  where  A.   brings  a  quare  xmpea.  jac.  95.   Co. 

1  •  J  L  344  b 

against  B.,  and  hanging  the  suit,  a  stranger  presents,  and 
his  clerk  is  instituted,  &c.  And  then  A.  hath  a  judgment 
against  B.  and  a  writ  to  the  bishop  non  obstante  reclamO' 
tione.     B.  the  bishop  shall  receive  the  clerk  of  A.  without 
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[201  o]  disputing  the  right  of  ^.  and  C. ;  but  yet  if  C.  have  better 
^•^^'^"^  right  to  the  patronage,  his  clerk  shall  retain  the  benefice ; 
and  so  e  converso. 
•Note,  that  it  ^  But  now  I  put  another  case.  If  my  church  become 
the  presenta-  void,  and  1  present  to  the  bishop,  and  so  also  doth  another 
tarbe^r,  as^the'  ^^^^  hsth  no  right,  in  which  case  the  bishop,  though  he 
of*thTpaSon*f  ^^Y  receive  at  his  peril,  yet  doth  (as  he  may  lawfully  do) 
clerk  that  pre-  refuse  to  receive  either  till  the  right  be  inquired,  without 
inUtieB  him  to    doing  himsclf  any  act  of  disturbance  ;  in  this  case,  if  the 

the  quare  im-  i       i     •  •  •  .  i  •       .    ^l         i- 

pedu.  And  truc  patrou  do  bring  his  quare  imped,  against  the  dis- 
enough7or  a'  turber  only,  then  the  bishop  may  collate  by  lapse  without 
capirSiecharge  qucstiou.  But  in  that  casc  if  the  true  patron  name  the 
and  not^iOso'to  <>fd'"^'y  ^  defendant,  together  with  the  disturber,  and  then 
make  adyan-     the  bishop  comc  in  and  plead  that  he  claims  nothing  but 

tage  of  a  lapse  ^        *^  *^  .      .  ^^ 

caused  by  him-  as  Ordinary,  &c.  and  then  the  plaintiff  hath  an  award  of  a 
Post.  317.  Co!  writ  to  the  bishop,  with  a  ceaaet  executio,  fyc.  and  then 
fis.a.p.  320.  ^  recovers  against  the  distuber,  and  the  bishop  in  the  mean 
time  collates  by  lapse ;  in  that  case  perhaps  the  bishop's 
clerk  may  be  removed ;  for  it  differs  much  from  the  former 
case.  For  here  was  a  true  and  not  a  feigned  disturbance, 
whereunto  the  ordinary  gave  way  so  far,  that  the  plaintiff 
could  not  get  his  clerk  received,  but  was  driven  to  his 
quare  imped, ;  for  if  he  had  proceeded  to  his  jure  patro- 
natus,  without  quare  imped,,  and  the  time  had  incurred, 
the  bishop  might  have  presented  to  lapse  remediless  :  and 
therefore  since  he  did  his  endeavour  to  present,  and  was 
interrupted  by  a  stranger,  and  the  ordinary  also  refused 
his  clerk,  for  which  he  had  rather  have  an  excuse  than  a 
justification,  and  now  both  being  made  defendants,  and 
the  plaintifPs  title  is  proved  against  them  both,  as  if  it  had 
been  so  from  the  beginning,  it  should  be  hard  that  the 
bishop  should  make  advantage  of  his  refusal,  which  now 
appears  to  have  been  against  right,  and  the  party  to  the 
suit. 


star-chamber.  LaCy's    CasE. 

Whether  star-chamber  can  take  cognizance  of  perjury  committed  in  that  court. 
quasre? 
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[202] 
Balden  vs.  Temple.  v.^-v^w/ 

Ir  a  theriff  or  gaoler  suffer  a  prisoner  to  walk  abroad,  though  with  a  keeper,  it  is 

an  escape. 
A  hahea*  coqms,  to  bring  the  body  of  a  prisoner  into  court,  authorizes  the  sheriff 

to  bring  out  the  body  only  for  so  long  a  time  as  is  necessary  for  the  execution 

of  the  writ. 

Balden  brought  an  action  of  debt  against  Sir  Thomas  Escape  out  of 
Temple,  late  sheriff  of  Buckingham,  for  an  escape  of  one  Esciipe.**&.  Dy! 
Cockman,  his  prisoner  in  execution;  and  upon  issue  nihil  ^''•3 Co. 43, 44. 
debety  the  evidence  before  me  at  Guildhall,  London,  was 
this,  that  one  Shortsebury,  gaoler  to  Sir  Thomas  Temple, 
having  the  said  prisoner  in  execution,  in  his  gaol  at  Alis- 
bury,  suffered  him  to  walk  abroad  in  the  said  town,  yet 
for  the  most  part  with  a  keeper :  whereupon  I  directed  the 
jury,  and  so  they  found  against  the  defendant  as  an  es- 
cape ;  (1)  for  though  the  sheriff  may  remove  his  gaol  from 
one  place  to   another  within  his  bailiwick,  yet  he  must  Pio.  35.  b.   i 
keep  it  and  his  prisoners  within  it,  and  not  suffer  them  to  46o.    Heti.  34. 
go  at  large  out  of  the  prison,  though  himself  be  attending  ^f 
on  him,  without  an  habeas  corpus  from  some  court   of 
justice.     And  let  keepers  of  prisons  beware  when  they 
receive  an  habeas  corpus  from  the  chancery,  or  any  other 
court,  bearing  teste  in  the  end  of  a  term,  to  have  the  body 
of  one  in  execution,  in  the  court  the  next  term,  that  they 
do  not,  by  colour  of  such  writs,  suffer  the  party  to  go  at 
large,  all  the  mean  time,  (as  is  sometimes  practised ;)  for 
the  writ  warrants  no  more  but  that  he  be  brought  out  of 
prison  only  for  that  purpose,  and  only  for  so  much  time 
as  in  judgment  of  law  shall  be  convenient  and  necessary 
for  the  execution  of  the  writ,  and  no  more,  which*in  privi- 
legiis  odiosis  must  ever  be  strict.  (2) 

(1)  See  3  Co.  43,  Boyton's  case.  9  Johns.  320,  Palmer  v.  Hatch, 
S.  P.    See  also  Bac.  Abr.  tiu  Escape.  B. 

(2)  If  tihahecu  corpus  be  granted  to  bring  a  person  into  court,  and  the 
sheriff  let  him  go  into  the  country,  it  is  an  escape.  And  though  he  is 
not  bound  to  bring  him'  the  direct  way,  for  fear  of  being  rescueo,  yet  he 
ought  not  to  carry  him  round  about  a  great  way  for  the  accommodation 
of  the  party ;  if  he  doth,  it  is  an  escape.  1  Mod.  116,  Mosedell's  case. 
Cra  Car.  14.  Anon. 


3  Or.  6.    1  Ro. 
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[202  a] 

**^"v"^^  Sheriff  op  Essex's  Case. 

If  a  prisoner  be  permitted  to  walk  abroad  by  one  sheriff,  and  retnma  into  cmtody, 
and  aflerwarda  escapes  in  the  time  of  another  sheriff,  the  latter  sheriff  is  not 
liable  for  the  escape. 

1  Ro.  901,  402.      '  Before  me,  at  Guildhall,  upon  an  action  of  debt  against 
Pii.^*!*r*^;  the  sheriff  of  Essex,  upon  an  escape,  it  fell  out  thus  upon 
b''  \  Le^ii?*  evidence,  that  the  prisoner  having  been  in  execution,  was 
JCr.MO.toa.    willingly  let  go  out  of  prison  by  the  gaoler,  and  then 
390.   Ant  60.    came  into  the  gaol  again,  and  so  remained  in  the  gaol  till 
the  time  of  another  sheriff,  and  then  escaped  ;  whereupon 
this  action  was  now  brought.'     And  I  directed,  that  this 
sheriff  was  not  answerable  to  this  action ;  for  when   the 
prisoner  was  let  to  go  abroad  voluntarily,  by  the  gaoler, 
the  execution  was  utterly  discharged,   so  as  he  could  not 
scro.  6^.        lawfully  be  taken  again,  nor  judged   in  execution  by  law, 
though  the  party  would  yield  himself  unto  it,  or  the  credi- 
tors so  allow  him.     And  therefore  the  next  sheriff  cannot 
be  chargeable  with  him,  nor  answerable  for  him  as  in  exe- 
cution ;  neither  can  two  sheriffs  be  answerable,  8%mul  et 
aemel,  for  two  escapes  out  of  one  and  the  same  execution, 
at  the  same  time.  (1) 


(1)  This  case  is  denied  to  be  law  in  1  Vent  269,  James  v.  Pierce,  and  the 
contrary  doctrine  seems  to  be  settled.  See  1  Saund.  35  n.  (1).  Bac.  Abr. 
tit  Escape,  E.  1.  6  Mod.  183,  Grant  v.  Southers.  4  Johns.  469,  Raw- 
son  V.  Turner. 


Anonymous. 

If  one  taken  upon  a  cap.  escape,  and  the  aheriff  die,  and  a  new  sheriff  be  made, 
and  then  that  same  person  be  taken  upon  another  cap.  procured  by  the  creditor, 
for  the  same  cause,  and  escape,  such  second  arrest  is  unlawful,  and  the  second 
sheriff  is  not  liable  for  the  escape. 

,     ^     „  And  at  the  same  time  another  trial  fell  out  thus.     That 

1  Le.  3.     Br.  .  »  .    /. 

Escape,  45.  upon  a  capios  ad  scUisfac.  one  was  taken  m  execution  by 
the  undersherifF,  who  took  money  of  him  for  the  execu- 
tion, and  let  him  go,  and  this  he  concealed  from  the  plain- 
tiff*, and  then  the  sheriff*  dieth  ;  a  new  sheriff*  being  made, 
the  same  that  was  undersherifff  before,  became  undersheriff* 
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to  him  also,  and  procureth  the  plaintiff  to  take  out  a  new     [202  b] 
capias  ad  aatisfae.  against  the  party,  upon  which  he  was  «  J^^^Tj^^  • 
arrested  again,  and  escaped.     And  I  directed,  likewise,  Cro.3.  Ibeo. 
that  the  new  sheriff  was  not  answerable  to  this  action,  be-  uu,  n^s,  188, 
cause  the  second  taking  in  execution  was  never  lawful.  (1)  YeiT!4?  s«m- 

■  ■ — — — . ble  caie. 

a)  Later  decisions  have  been  contrary.  1  Show.  174,  Buxton  v.  Home.  ^^'^'^    ^ 
od.  194,   Corapton  v.   Ireland ;  and  the  doctrine  of  these  later  " 

decisioiis  is  estaUished  by  Stat  &  and  9.  W.  3.  c.  %. 


Mannering  V8.  Dennis. 

An  ime  upon  a  revocation  of  a  conTeyance,  purtuant  to  a  power  reserred,  is  nol 
oT  chancery  juriadiction. 

Sib  Arthur  Mannering  and  his  wife,  one  of  the  daughters  ]  roH.  381. 
and  co-heirs  of  Sir  Thomas  Dennis  of  Devonshire,  exhibit- 
ed a  bill  in  chancery  against  Gabriel  Dennis ;  and  the 
effect  of  the  bill  was  this;  that  Sir  Robert  Dennis,  father 
of  Sir  Thomas,  in  the  eighteenth  year  of  the  queen,  had 
conveyed  the  substance  of  his  whole  inheritance  to  the 
said  Sir  Thomas,  for  term  of  his  life,  and  so  on,  and  for 
default  of  issue  male  of  him,  and  another  brother  of  his, 
the  land  was  limited  to  the  father  of  Gabriel,  and  the  heirs 
males  of  his  body  ;  and  added  a  proviso,  giving  him  power 
to  make  a  revocation,  by  his  writing,  under  his  hand  and 
seal,  in  the  prcBence  of  two  credible  witnesses,  &c.  in  [203] 
ordinary  form  ;  and  alleged  that  he  had  made  such  a 
revocation,  and  that  the  writing  was  extant,  and  therefore 
prayed  process.  The  defendant  denied  the  revocation ; 
and  so  that  was  the  mere  issue,  whether  there  were  a 
revocation  or  not,  which  Gabriel  Dennis  laboured,  by  all 
means,  to  bring  to  trial  at  the  common  law  ;  but  was  holden 
under  injunction,  till,  by  an  accident,  he  got  a  slip,  by  the 
death  of  the  party,  out  of  the  injunction,  and  had  a  trial 
by  efectiane  firnuB  against  Sir  Henry  Rawle,  that  had 
married  the  other  daughter  and  heir,  and  had  a  verdict 
against  him  upon  that  very  point,  and  had  judgment  and 
execution  of  the  manor  of ;  yet  the  Lord  Chan- 
cellor renewed  bis  injunction  for  all  the  rest,  and  pressed 

45 


^ 
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[203  a]     to  examination  of  witnesses ;  and  so  the  cause  was  heard, 
^"^^'^'^^     divers  days,  before  him  and  me,  and  Baron  Altham,  whom 
he  called  to  his  assistance  ;   but  he  never  came  to  consult 
with  us  what  to  do  upon  the  hearing,  but  died.    And  then 
CauMs  impro-  Sir  Francis  Bacon  being  made  Lord-Keeper,  he  called  me 
court  of  dian-    to  his  assistance  again,  Baron  Altham  being  dead ;  and 
^^^'  then  question  was  made,  by  a  former  clerk  of  his,  whether 

this  case  were  a  case  examinable  in  chancery  ?''  And  it  was 
resolved  by  him,  the  master  of  the  rolls  and  myself,  that 
this  cause  was  not  fit  for  that  court,  but  the  common  law ; 
except  all  causes  that  were  triable  naturally  by  the  com- 
mon law,  and  by  jury,  should  be  made  examinable  and 
determinable  in  chancery,  per  testes  ;  which  were  to  con- 
found jurisdictions,  and  to  make  the  common  law,  and  all 
thexrourse  of  it,  needless,  and  a  handmaid  to  the  chancery, 
and  to  take  such  causes  as  it  pleaseth  them  to  leave  ;  and 
so  this  cause,  after  so  long  and  tedious  suit  in  chancery, 
was  absolutely  dismissed^ 


Cavendish  vs.  Worsley. 

Chtnoery  cannot  relieTC  againat  a  atatate. 

Chancery  can-      SiR  Charles  Cavendish  exhibited  a  bill   in  chancery 
against  a  >tat-    against  Worsley  ;  and  died,  and  his  two  sons,  Sir  William 
R.  am       *°'  Cavendish  and  another,  did  likewise  exhibit  a  bill  of  revi- 
vor   against  him ;  and   the   case    came    to    this,  that   the 
grandfather  of  Worsley,  being  tenant  for  term  of  life,  the 
remainder  to   the  father  in  tail,  the  grandfather  levied  a 

fine  of  the  land,  threescore  years  past,  to  ,  and 

the  father  also  conveyed  the  land  by  bargain  and  sale,  and 
so  it  came  by  mean  conveyances  to  Sir  Charles  Caven- 
dish ;  and  in  this  case  also  the  lord-keeper  called  me  to 
his  assistance  ;  and  we  resolved,  that  Cavendish  could  have 
no  relief  in  this  cause,  in  this  court,  because,  by  statute, 
tenant  in  tail  is  disabled  to  bar  or  bind  his  issues,  but  by 
such  means  as  the  laws  and  statutes  have  allowed. 
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[203  6] 
Swain  vs.  Holman  &  ux.  s^^-v-^w' 

Hotbuid  and  wife  ctnnot  sunrender  the  wife's  eiUte  for  life,  so  as  to  bind  her  if 
•be  minriTea. 

A  ■orrender  conditional,  or  revocable,  or  of  a  Toid  lease,  is  not  a  good  considera- 
tion for  a  second  lease  flrom  the  king. 

Richard  Swain,  esquire,  brought  an  action  of  waste  Dorset. 
against  Thomas  Holman,  and  Eliz.  his  wife,  of  certain  fo^^^ion 
mills  in  Sturminster,  and  declared  of  a   lease   thereof,  1.°^®  ^{."fj^,. 
made  by  queen  Elizabeth,  under  the  said  Elizabeth  the ""®' *®*»«  ^  * 

n  ,  woman  coTert 

defendant,  when  she  was  sole,  in  the  eighth  year  of  her  <<>r  herself  sut' 
reign,  and  that  the  king  granted  the  reversion  unto  him,  Hutt.7.mesme 
and  then  shows  the  waste.     The  defendants  plead,  thai  309^'b.' Ant! 
they,  being  seised  in  the  right  of  Elizabeth  of  the  said  es-^'^^  *^^*  ^^* 
late,  did,  in  the  fortieth  year  of  the  queen,  at  Westminster, 
surrender  tarn  totumjuSf  staium^  titul.  et  inter  esse  ipsius 
Eliz.  quam.  lit.  patentes^  fyc.  et  super  inde  the  queen,  after- 
wards, eadem  an.  40.  reciting  the  demise  and  the  surrender, 
(as  aforesaid,)  in  consideration  of  the  same  surrender,  did 
demise  the  same  mills  unto  the  said  Elizabeth  Holman,  and 
two  of  her  sons.    The  plaintiff  maintained  his  declaration, 
and  traversed,  absque  hoc^  that  the  defendants  did  surren- 
der tarn  totum  statum^jus  et  interesse  ipsius  Eliz.  prout^ 

tfC. 

Whereupon  issue  was  taken,  and  tried  before  me  in 
Middlesex ;  and  the  jury  found,  that  the  defendant,  being 
seised  in  the  right  of  Elizabeth  the  wife,  for  t^rm  of  her 
life,  by  the  first  letters  patents,  the  queen,  by  the  other  [204] 
said  letters  patents,  did  demise  the  said  mentioned  mills  to 
the  said  Elizabeth,  and  to  her  said  sons,  Humfrey  and 
Roger  Holman,  one  after  another,  for  life  ;  and  then  find 
the  said  second  letters  patents,  with  recital  of  the  former 
estate  of  Elizabeth,  and  that  she  had  surrendered  totum 
Jus^  &c.  (as  before ;)  and  in  consideration  of  the  said  sur- 
render, did  demise  the  same  of  new  to  her,  and  her  said 
two  sons,  one  after  another,  jprouf  ;  and  they  find,  that  the 
said  second  demise  was  made  and  had  with  the  assent  of 
the  said  Holman  her  husband,  and  that  he  payed  the  fine  Judgment. 
of  twenty  nobles,  mentioned  in  the  said  letters  patents. 
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[204  a]     and  that  both  the  defendants  did  agree,  and  claim  by  the 
^-'^v^^      latter  demise  ;  et  at,  fyc.  Whereupon,  after  some  argument, 
judgment  was  given  for  the  plaintiff,  whereof  the  Ser- 
jeants principally  made  this    reason,   that   the    huabaod 
could  not  be  said  to  surrender  to  the  queen,  but  by  record ; 
whereas  his  assent  was  not  of  record,  but  was  a  thing  de- 
horSy  as  it  was  found  by  the  jury.     Justice  Hutton  held, 
that  as  it  was  put  in  issue,  it  must  be  understood  of  an 
actual  surrender,  whereas ;  this  was  but  a  surrender  in  lavr, 
at  the  most. 
Mo.  415.  1  Co.      But  that  that  moved  me  principally  was  this,  that  the 
issue  did  import,  and  so  the  queen,  in  her  recital  and  con- 
sideration, doth  express  and  conceive,  that  the  whole  estate 
of  Elizabeth  was  surrendered,  that  is,  totally  surrendered, 
and  extinct,  so  that  it  should  be  in  her  absolute  power  to 
make  anew  demise  perfect  and  permanent ;  whereas  here, 
if  the  second  lease  had  been  made  to  the  husband  and 
Mo.  637.  wife  both,  as  it  was  but  to  her  alone,  yet  upon  his  death 

she  might  have  claimed  again  by  her  old  term. 
Co.  L.44.  b.         And  therefore,  if  the  king  would  make  the  like  recital 
93.  b!  '         *  and  consideration  of  a  surrender  of  totum  staiumf  and 
the  surrender  indeed  was  upon  condition   revocable,  the 
new  estate  would  be  void,  as  in  deceit  of  the  king  ;  like 
the  case  upon  the  statute  of  32  H.  8.  of  leases,  a  surren- 
der conditional  will  not  be  within  the  law  to  make  good 
5  Co.  94.  a.       a  new  lease.     And  see  Berwick's  case,  where  a  pretended 
void  lease  was  surrendered  to  the  queen,  and  she,  in  con- 
sideration of  the  surrender  of  the  letters  patents,  and  of 
the  state  that  he  held  by  them,  made  a  new  lease,  and 
it  was  adjudged  void,  not  because  it  was  untrue  in  word, 
but  because  it  was  untrue   in  effect,  the  queen  meaning 
to  take  in  such  an  estate  as  was  in  show. 

But  I  am  of  opinion,  that  if  the  king  make  a  new  lease 
to  his  present  lessee,  in  consideration  of  the  same  surren- 
der of  the  former,  that  this  will  be  clearly  good,  by  the 
Jo,5^% P  *•  surrender  in  law.  And  if  a  man  will  deny  the  surrender, 
he  may  demur  m  law  upon  it,  because  it  appears  to  the 
court,  that  the  acceptance  of  a  new  lease  is  a  surrender 
1  in«t.  3.  a.       of  the  old.     And  if  an  estate  be  made  to  a  man^s  wife,  de 
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fUWOj  it  is  not  necessary  to  aver  bis  assent ;  for  it  vests  till     [204  b] 
be  dissent.     But  in  this  case  an  assent  is  necessary,  be- 
cause the  wife  had  an  estate  before,  which  cannot  be  di- 
vested, but  by  his  assent  to  the  latter  estate. 


Pig  vs.  Lovell. 

Of  popish  recusant!  by  stat.  28.  Elix. 


Waterer  v8.  Freeman.  [2051 

Am  action  on  the  caso  may  be  maintained  for  a  maUcioue  pKMOcutioD  oT  a  civil 
action.  (1) 

Waterer  brought  an  action  of  the  case  against  Free-  Midi 
man,  and  declared  that  the  defendant  had  sued  out,  at  the  case  for 
Westm.,  a  fieri  fac.  upon  a  judgment  given  against  him  tion  suei**^"" 
for  the  defendant,  for  a  trespass  in  Oxfordshire,  in  the  Bro^'i^R.^' 
king's  bench,  to  the  sheriffs  of  Oxfordshire,  who,  by  virtue  i^Noy.XS. 
thereof,  took  goods  of  the  plaintiff  to  the  value  of  the 
damage,  and  so  made  his   return,   and   that   the  goods 
remained  in  his  hands  pro  defectu  emptoris^  and  that  the 
defendant,  well  knowing  this,  (to  the  intent  to  vex  and  TyrojieHfac. 
double  charge  him,)  afterwards  did  sue  out  another  fieri  one  judgment? 
fac,  to  the  same  sheriff,  and  delivered  it  to  him  to  be 
executed,  who  did   thereupon  levy  the  money  of  other 
goods  of  the  plaintiff,  and  paid  it  over  to  the  defendant, 
whereby  the  now  plaintiff  was  double  charged ;  where- 
upon the  defendant   pleaded  not  guilty,  and  it  was  found 
against  him. 

Now  Harris  moved  in  arrest  of  judgment,  that  the  3Cro.  836. 
action  would  not  lie,  being  for  a  legal  suit,  by  the  party 
interested  himself,  though  the  cause  of  action  were  false, 
and  so  known  to  the  party  himself;  and  cited  to  his  pur- 
pose 2  R.  3.  5.  9.  5  E.  4.  126.  &  21  E.  4.  22.  Chibbom 
argued  to  the  contrary,  and  cited  Gerard  and  Dickenson, 
Col.  4.  that  it  is  actionable  if  I  pretend  a  title  to  another 

(1)  r%dtpod^m.B.C. 


A 
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[200]       man's  land,  though  it  be  for  myself,  if  I  know  it  certainly 
^'^^>^^^^     to  be  false  :  also  he  cited  M.  43  &  44  Eliz.  Bray  veraus 
Patridge,  in  B.  le  Ray,  action  upon  the  case  for  suing  in 
the  spiritual  court  for  tythes,  against  a  composition  made 
« Oo.  133,       {jy  himself.     And  a  like,  M.  4.  Jac,  by  the  lady  Water- 
house  against  Moodie,  for  a  suit  in  the  spiritual  court,  for 
•But quart;     tythes  of  trces  not  tythable.     *But  note,  that  Gerard's 
himself  teiu     c^^e  is  not  of  a  suit  in  court,  but  of  idle  speech  ;  and  the 
■utngfor wthe«  ^^^^^  ^^o  cascs  are  of  suits  coram  non  judice,  and  so  no 
Mafannerof    legal  nor  iust  suits  in  effect.     See  8  E.  4.  the  like  in  form 
of  Wood-         as  Buckley  and  Wood's  case  :  if  one  by  bill  in  the  star 

church  in 

Keptysachan    chamber,  will  charge  another  with  piracy  or  felony,  and 
acjin^apon    e  j^^^j^  plaintiff  and  defendant  are  punished  by  ordinance 

whereupon  he  ^^  ^^^'  ^Y  amerciament,   as  well    for  false   defence  as 

^e^connm^  ^^^^^  complaint.      And  by   like  reason,  he  that  should 

tl*'*^S5""t  ^®^®°*^  *  ®***^  unjustly  against  his  knowledge,  should  be 

reited  without  subject  to  an  action  of  the  case.     Vide  reHduunii  in- 

anj  further         ^ 
procee<*inff.       Jra.  200. 
4  Co.  14.  b. 
2  Cr.  671. 


Speake  va.  Richards. 

After  the  debt  leried,  the  aheriff  i>  debtor  to  tlie  plaintiff,  and  capable  of  bekaf 

released  by  him. 
Matter  of  estoppel  must  be  relied  upon  in  pleading,  or  the  party  may  lose  fb» 

adrantage  of  it. 
If  a  sheriff,  having  an  execution,  pay  the  plaintiff  the  debt,  of  his  own  money; 

whether  he  may  afterwards  lery  the  money  of  the  defendant,  quart  f 

Midd.  Hugh  Speake  brought  an  action  of  debt,  of  five  hun- 

8.  c°^  dred    and  twentythree    pounds   and    seventeen   shillings, 

i^JherTfSr  against  Edward  Richards,  late  highsheriff  of  the  county 
"xecJtio^*^iid  ^^  Southampton,  and  declared  that  one  Paramour  and 
not  answered,  others  wcre  bound  by  recognizance  in  chancery  in  two 
Hutt.ii.JSoy.  thousand  pounds  to  the  plaintiflf,  and  that  after  other 
jRo.  410,127.  process  and  judgment,  10  Julii  14  Jac,  the  plaintiff  sued 
Moorf.886^  a  levari  fac.  to  the  defendant,  returnable  15  Mich,  which 
fii^isii^  Winih.  ^'^^  delivered  1  Aug.  whereupon  the  defendant  levied  the 
Ent,  ^,  305.  sum,  and  at  the  day  returned  that  he  had  levied  the  same 
sum,  quoa  paratoa  habeo,  and  yet  did  not  deliver  it  in 
court ;  per  quod,  SfC.     The  defendant,  qiLocui  308,  pleaded 


mikU  AM,  whereapon  the  plaintifl'  took  iime :  axmI  ji$  io  [•(>(' «] 
tlic  rest  he  pleads,  that  after  the  usoine  of  the  whu  aac  "^^^  "^^ 
befi>re  the  retaro,  aril.  31  Aug.,  he  did  par  tmto  the 
plaintidf  the  same  sum.  vhereupoa  the  plainiid',  by  his 
acqaittaDce,  the  same  dar,  reciiiiic  that  he  had  recened 
lU  did  acquit  him  of  it ;  whereupon  the  {^aiotidf  demurred 
in  lav. 

The  fii^t  qoesticMi  in  this  casie  vas.  whether  the  acu<»  ^^  ^  ^^^ 
of  debt  would  lie,  because  there  was  no  contract  between  >-*«-^  -'^'^  -^« 
the  plaintiff  and  the  sheriff.     Bot  that  was  resolved  by  i  f^:  m. 
the  coort  that  it  wonid  lie  :  for  though  there  w  eie  no 
actual  contract,  ret  there  was  a  kind  of  c<Mitract  in  law, 
so  it  is  ex  quasi  amiroiHu,     And  therefore  upon  damages 
recovered  in  an  action  of  trespass,  the  plaintiff  shall  hare 
an  action  of  debt;  and  br  the  same  reason  when  the 
money  is  levied  by  the  sheriff,  so  as  the  action  ceased 
against  the  defendant,  the  same  action  is.  ipso  facio^  by 
law  transferred  to  the  sheriff,  hairing  both  the  judgment 
to  make  it  a  debt,  as  before,  and  the  levy  to  make  him  K^^r-^*^- 
answerable ;  like  unto  the  case   of  1   H.   7.  of  a  tally 
delivered  to  the  customer,  as  soon  as  money  comes  into 
his  hands,  he  is  made  a  debtor.     QiMere,  if  an  action  of 
debt  may  not  be  had  against  the  executor  as  the  princi- 
pal debtor,  declarin)?  of  a  deoasiaicit  bv  him.     Debt  lies  •C(K4i.b. 
by  corporations   for   the   penalties   forfeited  upon   their  p«im,  tso.  * 
laws ;  so  for  amerciaments  in  the  court  barons  ;  so  1 1  H.    ^ 
7.  14.   for  three  pounds  forfeiture,  upon   a  custom  for 
pound  breach;  and  34  H.  6.  36.  <fc  9  E.  4.  60.     It  is  «Cto.*I5, 
holden  that  upon  such  levies  by  the  sheriff,  appearing 
upon  record,  the  court  may  award  a  distringas^  or  the 
party  may  have  k  fieri  fac.  or  eUgii  against  the  sheriff,  to 
levy  as  much   of  his  own :  see  Mich.  8  H.   8.  Reports, 
Crooke   187.  O.  JV.  in  the  exchequer,  makes  the  sheriff 
debtor  to  the  king,  and  the  debtor  himself  debtor  to  the 
sheriff;   and  though  an  action  of  account  will  lie  pro- 
perly in  this  case,  yet  the  same  case  will  many  times  bear 
both   actions,  though  the  money  be  received  per  auier 
maifw,  or  the  like.     But  then  the  action  of  account  im 
necessary,  when  the  first  receipt  ab  initio  was  directed  to 
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[206  ft]     a  merchandising)  which  -fliftkes  uncertainty  of  tlie  neat 

^'^^^^^^     remain  till  account  finished  ;  or  where  a  man  ia  charged 

as  bailiff  of  a  manor,  or  the  like,  whereupon  the  certainty 

of  his  receipt  appears  not  till  account.     Yet  even  in  the 

[207]      case  of  merchandising,  an  action  of  debt  will  lie  for  the 

«ura  received  before  the  merchandize,  yea  and  after  the 

merchandize,  for  so  much  as  he  hath  not  so  employed ; 

Dy.  St.  a.s  Gr.  and  therefore  if  I  deliver  an  hundred  pounds  to  one,  to 

buy  cattle,  and   he  bestow  fifty  pounds  of  it  in  cattle, 

and  I  bring  an  action  of  debt  for  all,  I  shall  be  barred  in 

that  action  for  the  money  bestowed,  and  charges,  &c. ; 

but  for  the  rest  I  shall  recover. 

Estoppel  re-         Another  point  was  ureed  for  the  plaintiff:  that  the  de- 

qaures  a  relier.  ^ 

fendant's  plea  to  the  three  hundred  and  eight  iifr.,  nihil 
debety  was  naught,  because  it  was  directly  contrary  to  his 
return  of  record  ;  but  that  was  answered,  that  since  they 

Pal.  182.  hELve  not  relied  upon  the  esioppdy  but  taken  issue,  that 

could  give  Kiaf*nd  advantage.  (1) 

A  third  point  was  urged  for  the  plaintiff,  that  since  the 
defendant,  by  his  return  made  15  Mich.,  had  charged  him- 
self with  the  whole  money  parat.  then  to  be  delivered  to 
the  plaintiff,  he  cannot  now  say,  that  it  was  paid  and  ac- 
quitted before. 

^^•.!?*^*®  5*"       Also,  before  the  return  of  the  writ,  he  was  not  debtor  to 

•heriff;  by  the  '  ,  i  . 

plaintiff,  afW   the  plaintiff,  and  therefore  a  release  to  him  was  void ;  so 

the  debt  is  lev- 

ied,  is  good.         — ■ — '  ~^ — ^ — 

Jones  430  W  ^^  in  the  course  of  pleading,  the  party  who  relies  on  matter  of  es- 

Mo.  46a  toppel,  has  no  opportunity  to  plead  it,  he  may  show  it  in  evidence,  and  it 

March!l3.  Will  have  the  same  effect  as  if  pleaded.     Salk.  276,  Trevivan  v.  Law- 

rence. 14  Mass.  241,  Howard  v.  Mitchell.  But  when  the  matter  to 
which  the  estoppel  applies  is  distinctly  averred  or  denied  by  one  party ; 
and  the  other,  instead  of  pleading  the  estoppel,  takes  issue  on  th^  fact, 
he  waives  the  estoppel,  and  the  jury  may  find  the  truth  of  the  fact.  Tre- 
vivan V.  Lawrence,  ub.  sup,  17  Mass.  3()9,  Adams  v.  Barnes.  2  Johns. 
382,  Lansing  v.  Montgomery.  Thus,  in  debt  for  rent  on  an  indenture  of 
lease,  if  the  defendant  plead  nil  debeij  this  plea  does  not  necessarily  deny 
the  plaintifiTs  title,  and  if  the  defendant  undertakes  to  impeach  it  by 
evidence,  the  plaintiff  may  have  the  benefit  of  the  matter  of  estoppel  in 
the  indenture,  by  offering  it  in  evidence,  because  he  had  no  opportunity 
to  plead  it.  But  if  the  defendant  plead  nil  habutt,  &c.  the  plaintiff  must, 
in  his  replication,  aver  that  the  lease  was  by  indenture,  and  conclude  by 
relying  on  the  estoppeL  And  if  he  replies  that  he  had  sufficient  estate' 
to  make  the  demise,  he  loses  the  benefit  of  the  estoppel.  But  where  the 
lease  is,  in  the  declaration,  averred  to  be  by  indenture,  so  that  the  mat- 
ter of  estoppel  is  ajiparent  on  the  record  the  plaintiff  may  have  the 
benefit  of  it  on  general  demurrer,  and  need  not  reply  the  estoppel. 
1  Saund.  325.  n.  (4.)  and  case  there  cited.  2  Str.  814,  Moore  v.  Jones. 
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upon  indictment  by  conspiracy,  release  before  acquittal  [207  a] 
will  be  void.  But  this  the  court  adjudged  for  the  defend- 
ant ;  for  as  soon  as  the  money  was  received  by  the  sheriff, 
he  was  presently  debtor  to  the  plaintiff,  and  releasable ; 
and  since  he  hath,  by  his  demurrer,  confessed  his  acquit- 
tance, the  court  can  never  give  judgment  for  him  upon 
pretence  of  this  estoppel. 

But  now  I  move  a  question  ;  if  a  sheriff,  having  a  fieri  puwd.  iffT.  b 
facias  or  capias  ad  satisfaciendum^  pay  the  plaintiff  his 
money  of  his  own,  whether  he  may  now  levy  the  money 
of  the  defendant  after  ?  (2) 

f2)  In  New  York,  7  Johns.  496,  Reed  v.  Pruyn  &  al^  it  was  held  that 
aaneriff  cannot,  with  his  own  money,  pay  the  plaintiff  on  an  execution, 
and  afterwards  levy  the  execution  on  the  property  of  the  defendant ; 
and  also  that  the  sheriff  cannot  take  a  bona  or  other  security  for  tlie 
amoant,  and  detain  the  execution  in  his  hands,  and  use  it  afterwards  to 
enforce  the  payment  of  the  money  advanced  by  him.  Noy  107.  1  Lutw. 
58D.    1  Keb.  551.  cited.  See  post.  269,  Wilden  v.  Wilkinson,  and  n.  (1.) 


CrANLET  f^.  KiNOSWELL. 

If  rent  ii  tendered  on  the  land  at  the  day  of  payment,  and  afterwirda  demanded 
OB  the  land,  the  landlord  may  distrain  without  a  peraonal  demand  on  the  tenant. 
BteuMf  if  the  rent  had  been  tendered  to  the  landlord  peraonaily. 

A 

CaAin^EY  brought  a  replevin  against  Kingswell,  for  taking  Southamptoa. 
his  cow  at  Liss.  in  quodam  loco^  6lc.  The  defendant  avow-  Rent  aervice 
ed  because  that  place  {inter  alia)  was  holden  of  him  as  of  ^ay^of^yV 
his  manor  of  Liss.  by  twenty  shillings  rent,  at  Mich,  and  i^alyTuiJ!"* 
our  I^dyday,  and  because  ten  shillings  was  behind  at  our  jJ^n^^^htSt  a 
Ladvday,  ann.  14.  he  distrained.  The  plaintiff,  making  him-  p^^"^""*  <*«-,. 

,  Tjji_      n»*"»d.  Hutt.13. 

self  tenant  to  the  land,  pleads,  that  the  same  Ladyday  he  mcsme  case. 
was  before  sunset,  and  so  continued,  &c.  upon  part  of  the  lirni.'isi.Noy. 
land  so  holden,  and  offered  to  pay  the  rent  to  the  defend-  |«.\%bch, 
ant,  but  neither  he,  nor  anybody  for   him,  was  there  to  ^*;  ^^-  "••• 
receive  it,  and  that  it  was  never  afler  demanded  of  him. 
The  defendant  rejoins,  that  afler  the  same  feast,  and  be- 
fore the  distress,  he  did  demand  the  rent  at  a  part  of  the 
land  so  holden,  and  that  because  it  was  not  paid,  he  dis- 
trained. 

46 
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f207  6]        Whereupon  the  plaintiff  demurred  in  law,  and  judg- 
"^^^^^^^     ment  was  given  for  the  avowant.     For  it  was  clear,  first, 
that  the  rent  remains  due  still,  and  the  rent  is  not  a  duty 
personal,  as  is  a  homage,  which  must  be  demanded  of  the 
person.     Also,  the  tender  is  not  material  in  this  case,  be- 
cause the  demand  must  proceed,  and  the  issue  must  be 
taken  upon  that ;  for,  if  there  be  no  demand,  there  can  be 
no  damage  required. 
Hatt  23.  Co.       Now  the  distress  is  both  a  demand  and  a  distress  ;  and 
^.^^Anl^i  if  the  tenant  be  there  and  offer  the  rent,  he  may  not  dis- 
H^tt.  m!*  ^^'  ttuAn  ;  and  therefore  the  rent  being  due,  and  the  land  an- 
2  Cr.  613.        swerable,  he  may  demand  it  when  he  will,  at  the  land. 
But  where  a  penalty  or  reentry  is  joined  to  the  thing, 
there  you  cannot  take  advantage  of  the  pain  or  forfeiture, 
without  a  demand  at  the  very  time  prefixed.   And  the  mis- 
chief were  great ;  for  by  this  conceit,  if  the  lord  did  not 
demand  his  rent  at  the  very  day,  he  should  never  distrain 
after,  without  an  actual  demand  of  the  person  of  his  ten- 
ant.  But  if  the  tenant  tender  his  rent  at  the  day,  or  after, 
Co.  L.  I4i.  a.    to  the  person  of  his  lord,  and  he  refuse  it,  I  am  of  opinion, 
that  he  shall  not  after  distrain,  without  a  demand  of  the 
person   of  his   tenant.     But  the   case   of  a   rent  seek, 
Ro.s.  Ab.4S8.  Maund's  case,  Coke  lib.  7.  29.  differs  ;  for  there  if  the  rent 
be  not  demanded  at  the  day,  it  must  after  be  demanded 
of  the  person ;  for  there  is  no  remedy  for  that  rent,  but  an 
assize.     Now  a  disseisor  a  man  cannot  be,  nor  damages 
laid  upon  him  without  a  wilful  fault. 


^^ 


[208]  Browne  vs.  Dunnert. 

^  If  defendant  in  replevin  maket  cognisance  aa  bailiff  of  M.  W.  *  adminiatrator  of 

R.  W  '  6lc,  the  worda  '  adminiatrator  of  R,  WJ  d&c.  may  be  rejected  aa  aurplot- 
age.  (1) 
A  grant  of  rent  with  a  distreaa  if  the  rent  ahould  be  behind,  &c.  being  Uup/mlb/ 
demmtded,  doea  not  require  an  actual  demand. 

Waller.  Browne,  plaintiff  against  Dunnery,  for  taking  his  cows, 

R^T^ted  fi"^  Sept.  14  Jac.  at  Old  Sudbury.  The  defendant  makes 
H^u^'^*'  cognizance  as  bailiff  to  Margaret  Waller,  administratrix 
taiur,  require*  of  Robert  Waller,  and  shows  that  one  Warner  was  seised 
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of  the  landy  and  granted  a  rent  of  six  pounds  out  of  it  to     [208  a] 
the  same   Robert  Waller  and  Margaret,  for  the  life  of     ^^^v^^ 
Margaret,  payable  at  Michaelmas  and  our  Ladyday,  or  demand,  i 
within  ten  days  after;   and  further  granted,  that  if  the  H?tt.!»V Mo. 
rent  should  be  behind  by  the  space  of  ten  days  after  any  ^JL^JJ^ 
of  the  feasts,  existen.  legUime  peiU.^  that  then  he  should  fjij^jj^gQ.®*' 
forfeit    ten   by  way  of   pain,   ei  quod    tunc  et  totiusy  po.33i/ 
it  should  be  lawful  for  Waller  and  his  wife,  to  distrain 
and  detain  until  the  said  rent  and  pain  should  be  satisfied  ; 
and  then  shows,  that  fiftyfour  pounds,   for   nine  whole 
years  in  the  life  of  Robert  Waller,  ended  at  the  feast  of 
Saint  Michael,  ann.  13.  were  unpaid,  and  that  therefore 
he  distrained  for  them,  being  so  behind.   The  plaintiff  de- 
nied the  seisin  of  Warner,  which  was  found  for  the  de- 
fendant. 

Now  in  arrest  of  judgment  it  was  excepted,  that  the  Co.  Lj^i J^ 
rent  incurred  in  the  life  of  Waller  did  not  belong  to  her,  169.' 
as  administratrix,  but  as  in  her  own  right. 

To  which  it  was  answered,  that  she  might  waive  the 
grant  to  herself.     But  that  answer  would  not  serve  ;  for 
then  she  must  have  pleaded  so  as  to  bring  herself  within 
the  Stat,  of  32  H.  8.  to  distrain  for  arrearages  after  the  Co.L.i44^S6S. 
estate  ended.     But  I  gave  another  answer,  that  since  it 
appears,  that  she  might  distrain  in  her  own  right,  and  not  Latch,  isi. 
as  administratrix,  the  cognizance  might  stand  well  as  her  surpiuiage  in 
bailiff,  and  the  rest  surplusage  and  void.  (1)  ^^^^ 

Another  exception  was,  that  the  nine  years  rent  could 
not  be  due  at  Michaelmas,  because  of  the  ten  days  given. 
But  that  was  answered,  that  it  is  averred,  that  the  whole 
rent  was  behind  at  the  time  of  the  distress,  which  was 
long  after. 

But  the  erreat  exception  was,  that  it  was  not  averred  Demand  of 

oil-  /         i_        pain,  when  It 

that  the  rent  was  demanded  before  the  distress,  (as  they  ihaiibe.  Hutt. 
say  it  ought  to  be  by  the  express  clause.)     Whereupon  ..* 
f  these  things  must  be  agreed,  clearly,  that  the  clause  of 

(1)  If  the  plaintiff  style  himself  administrator  where  the  action  is 
maintahiable  in  his  own  ri?ht,  or  if  he  style  the  defendant  administrator 
where  he  is  personally  liable,  it  will  be  considered  onlv  as  descriptio  per- 
•oiMB,  and  rejected  as  surplusage.  16  Mass.  71,  Tdmadge  ▼.  Chapel. 
15  Man.  476,  Clark  v.  Lowe. 
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[208  b]  distress  is  no  otherwise  to  be  extended  than  ab  the  grantor 
^^^v^^  gives  it ;  and  therefore  if  the  clause  were,  *  if  the  rent  be 
March.  117.  behind,  being  demanded  at  another  place  besides  the 
cfr  io'?;  2  Ro!  land,  or  of  his  person,  then  he  may  distrain,'  clearly  then 
fl^z^^AT.'  ^^  could  not  distrain  without  such  a  demand  made  first; 
Mo.  883.  fQf  (iierc  the  demand  is  other  than  the  law  requires.    But 

where  the  clause  is  no  more,  but  *  if  the  rent  be  behind, 
being  lawfully  demanded,  then  he  may  distrain,'  it  is  no 
more  than  the  law  speaks  ;  and  therefore  the  distress,  im- 
plying a  demand  and  distress,  one  before  another,  by  op- 
eration of  law,  satisfies  it.  And  so  here  it  was  adjudged 
for  the  defendant.  But  if  he  would  have  distrained  for 
the  pain,  he  must  have  made  his  demand,  actually,  of  the 
rent  at  the  end  of  the  ten  days ;  for  then  that  grew  due. 
Ant.  207.  7  Co.  And  I  am  of  opinion,  that  he  must  have  made  another 
demand  of  the  pain  itself,  (quare,  for  the  distress  will 
serve  for  demand  of  that)  which  must  be  after  that  is 
grown  due,  which  is  not  till  the  ten  days  be  incurred  ;  so 
that  is  not  till  the  eleventh  day  ;  in  the  end  of  which  day 
I  hold  he  must  demand  it;  for  the  whole  day  is  given  to 
the  payer  without  fraction  ;  and  though  the  clause  of  dis- 
tress be  not  several,  one  for  rent,  another  for  the  pain,  but,  as 
it  were,  joint  for  both,  so  as  literally  taken,  there  could  be 
no  distress  for  the  rent  except  there  were  also  a  pain  for- 
feited, and  distress  for  both ;  yet  the  law  will  divide  them, 
and  distinguish  their  demands  according  to  their  natures. 


r209"|  Madox  vs.  Young. 

In  debt  against  &  sheriff  for  an  escape  on  execution,  nui  tiel  record  is  a  good  ptea. 

Escape  out  of        Madox  brought  an  action  of  debt  afi:ainst  Youncr,  late 

execution  for        i       •«'     r-n      i     i_- 

debt;  upon  it    sncrifl  of  Berkshire,  upon  a  judgment  of  threescore  pounds 

the  dcrciidaiit  ,  .  ^  ' 

may  plead  nui    recovereu  against  one  Gouge,  whereupon  he  was  taken  in 
BrownThR.    cxccutloD  by  capxas  utlagatum,  within  the  year,  and  es- 
8  Co."i42T*    caped.     The  defendant  pleaded  nul  tiel  record  of  the  re- 
covery.   The  plaintiiTdemurrcd,  conceiving  that  he  should 
plead  nihil  debet.     But  judgment  was  given  for  the  de- 
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fendant.     For  the  defendant  may,  in  debt  upon  an  escape,     [309  a] 
plead  fiul  tiel  record,  (t)- 

(1)  Quare  whether  the  doctrine  of  this  case  would  be  recogrnized  as 
law,  at  the  present  dav  ?  The  judgment  is  merely  inducement  toi,  and 
not  the  foundation  of,  the  action,  and  therefore  it  is  not  necessary  to 
aver  it  with  a  jmoii/  patd  per  reeordum,  2  Salk.  565,  Waites  ▼.  BriggB ; 
and  if  it  is  so  averred,  the  averment  is  surplusage  and  may  be  rejected. 
And  if,  upon  producing  the  record,  it  appears  to  be  of  a  different  term 
from  that  stated  in  the  declaration,  the  variance  will  be  immateriaL  4 
B.  &  A.  4.35,  Phillios  v.  Shaw.  3  B.  &  C.  2,  Stoddart  v.  Palmer.  9 
East  159,  Purcell  v.  Macnamora.    Ante  p.  52.  n.  (3.) 


Parchurst  vs.  Powell. 

Aa  iction  on  the  caie  against  a  aheriff,  for  negligence  and  a  Alae  retnra  on  a 
ctqpioM,  may  be  brought  either  in  the  county  where  the  negligence  occurred,  or 
where  the  false  return  was  made. 

Parkburst  brought  an  action  of  the  case  against  Pow-  Mid. 
ell,  late  sheriff  of  Denbighshire,  and  declared,  that  where  divers  coun- 
he  had  recovered  against  one  Richard  Owen,  in  the  com-  tions^Noy.'zs. 
mon  pleas,  forty  pounds  debt,  &c.  and  Owen  was  outlawed,  7|'i^7rs'cro. 
that  the  plaintiff  delivered  a  cap.  uilagatum  against  him  ^-m.  Winch. 
to  the  defendant,  then  sheriff,  and  that  he,  having  been  in 
his  presence,  would  not  arrest  him,  being  required,  and 
returned   the   writ  non  est  inventus.     Upon  issue   not 
guilty,  it  was  found  against  the  defendant.     And  it  was  7Co.  i.b. 
moved  in  arrest,  that  this  action  should  not  have  been 
laid  in  Middlesex,  because  the  fault,  which  was  the  not 
arresting  him,  was  in  Denbighshire.     Yet  judgment  was  March.  19. 
given  for  the  plaintiff:  for  the  false  return,  which  is  in  the 
county  of  Middlesex,  was  also  a  wrong ;  so  the  plaintiff 
hath  his  choice.  (1) 

r ^ 

(1)  In  Massachusetts,  an  action  against  an  executive  officer,  for  any 
matter  concerning  his  official  proceedings,  is  transitory,  the  stat.  21.  Jac. 
1.  c.  12.  which  makes  such  actions  lociQ  in  England,  not  being  in  force 
there.  13  Mass.  354,  Pearce  v.  Atwood.  In  New  York,  actions  on  the 
case  against  sherifis,  concerning  anything  done  by  them  by  virtue  of 
their  office,  is  local  by  a  statute  of  that  State.  15  Johns.  26i7,  Sealy  v. 
BirdsaU. 
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[209  6] 

^^-v^^/  MiCHELL  VS.  Mortimer. 

A  prMcription  mast  be  proTed  mb  laid. 

PreflcripUon         MicHELL  brought  a  replovia   against  Mortimer;   and 
^  '  issue  was  taken  whether  one  John  Michell,  and  all  those 

whose  estate,  6lc.  had  used  to  have  common  for  all  their 
beasts  levant  and  couchant  upon  a  messuage,  two  hun- 
dred acres  of  land,  fifty  of  meadow,  and  fifty  of  pasture, 
in  four  towns.     The  jury  find,  that  the  said  Michell  was 
seised  of  the  same  house,  land,  meadow  and  pasture  in 
the   same  four  towns,  but  that  he  had  his  common  as 
Pd.970.scr.   belonging  only  to  the  messuage  and  two  hundred  acres 
m  Nor.'  tg!'   ^f  land,  twenty  of  meadow  and  twenty  of  pasture,  in  two 
fi^Ant 71^3'  ®^  ^^^  towns,  and  not  to  the  rest-     Whereupon  judgment 
was  given  against  the  plaintiff  as  failing  in  his  prescription. 


Parry  vs.  Paris. 

A  plea  of  a  fonner  infonnation  pending  for  the  aame  cauae,  if  good  npon  an  ivae 
oi  md  Hei  record f  though  the  date  i^the  former  information  be  miarecited. 

Recordfaiiaor  Parrt  informed  against  Paris  for  nonresidence  The 
defendant  pleaded  another  information  in  the  exchequer, 
exhibited  there  28  April,  anno  14.  for  the  same  absence. 
Upon  issue  nul  tiel  record  it  appeared,  that  the  informa- 
tion in  the  exchequer  was  exhibited  29  Aprilis  in  the  same 

Ante.  128.  y^^r,  and  was  for  the  matter  right.  Whereupon  judg- 
ment was  given  for  the  defendant.  (1) 

(1)  Vidt  tuprOj  Maddox  v.  Young,  d.  and  the  caaes  cited.    Alao  ank 
p.  52.  n.  (a) 


.4 
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[ilO] 
W  CLBT  r<.  Canning. 

• 

ThB  icadehaf  of  ibc  bodr  of  tbe  pnncipol  Vr  bail  ■«•!  bt  of  VNvri  tad  to 


Bui  MOV  reader  ibc  bodr  of  ibc  priacipol  at  amj  tiaw  before  9eirt  faeiM  agaiett 

Ibe  boil,  or  epoa  tbe  lectm  of  iL 
Vwfmm  secb  reader  ibc  plsiatiff  refiiae,  of  recotd,  to  tike  tbe  bodr  ia  execeiioa, 
fUeiaaiJi  take  bim  bj  re.  m. 


Welbt  brought  a  scire  fae.  agminst  Canning,  upon  a  BeiL  Tbe  rea- 
recogniEance  of  bail,  of  six  hundred  and  fifty  pounds,  for  bodv  ma»t  be 
one  Davenant,  and  shows  that  he  had  judgment  Mich.  4  how  it  m«M  be 
Jac.  against  Davenant,  and  that  he  did  neither  render  his  n^ji.^^f^  ^ 
body,  nor  satisfy  his  debt.     The  defendant  pleaded,  that  nH^^vJ^*^^ 
after  the  judgment,  scil.  23  Jac.  anno  4.,  Davenant  came  >  l**M- 
into  court  and  rendered  his  body  to  the  prison  of  the 
Fleet,  in  execution  and  discharge  of  his  bail,  and  that  the 
plaintiff  did  refuse  to  take  him  in  execution ;  and  the 
plaintiff  denied  the  yielding  of  his  body,  and  so  an  issue. 
But  it  was  resolved  by  the  court,  that  this  was  ill  pleaded ; 
for  the  yielding  of  his  body,  being  an  act  in  court,  and  in 
a  discharge  of  his  bail,  which  is  of  record,  must  be  itself 
of  record,  and  therefore  ought  to  be  concluded  yraui 
paiei  per  record,,,  and  that  the  other  plea  should  have 
been  nul  tiel  record.     But  indeed  in  this  case  there  was  i 

no  record  entered  of  it;  and  yet  it  was  proved  by  the 
oath  of  Calwick  the  attorney,  and  another,  in  open  court, 
that  Davenant  came  in  for  that  and  other  causes,  and  was 
committed  to  the  Fleet,  and  after  set  at  large.  And  in 
this  case  divers  precedents  were  showed  for  the  manner 
of  the  entry,  upon  the  yielding  of  the  body  upon  the  bail, 
ecU.  P.  12  H.  8.  Rot.  324.  &  P.  29  Eliz.  &  Tr.  20  Eliz. 
Rot.  125.  between  Young  and  Tomson,  in  exonerationem 
manucaptoruniy  et  poatea^  because  he  was  not  prayed  in 
execution  by  the  party,  he  was  discharged.  Et  P.  6  Jac. 
Rot.  105,  such  a  yielding  of  the  body  was  entered  in 
exonerationem  manucaptorum.  So  the  true  form  is,  that 
the  entry  be  made  of  record  of  the  yielding  in  discharge 
of  the  bail.  But  then  if  the  plaintiff,  or  his  attorney,  be 
present,  he  must  make  his  election  to  take  him  in  ex- 
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[210  a]  ecution  or  to  refuse  him ;  whereof  entry  also  is  to  be 
^""^^^^  made.  But  (if  he  be  absent)  the  party  presently  must 
not  be  discharged,  because  the  time  of  bringing  him  in  is 
uncertain ;  for  they  receive  him,  if  he  be  lirought  in  at 
any  time  before  the  acire  /ac.  against  the  bail,  or  upon 
the  return  ofit ;  (1)  and  therefore  he  must  be  committed, 
3Cr.i09.  iRo.  that  the  party  may  have  time  for  his  election.  But  then 
when  he  is  committed,  the  use  is,  by  rule  of  court,  to  call 
in  the  party,  or  his  attorney,  to  take  or  leave  him,  and 
so  to  enter  his  acceptance,  or  refusal,  of  record.  But 
this  is  not  a  judicial  way ;  for  if  the  plaintiff  and  the 
attorney  be  both  dead,  or  in  such  like  case,  there  must 
be  a  means,  by  record,  to  enforce  an  answer;  which  I 
suppose  must  be  by  acire/ac.  to  the  plaintiff,  or  his  execu- 
tors, to  answer  whether  he  will  have  him  in  execution  or 
9Cro.  166.  not.  And  I  am  of  opinion,  that  though  a  man  refused 
Wucb.TS.  thus  to  take  the  defendant  thus  in  execution  upon  his 
yielding,  and  that  entered  upon  record,  yet  he  may  after 
take  him  by  capiaa  ad  aatia/aciendum ;  for  it  is  but  a  for- 
bearing for  the  time  to  receive  him  upon  his  own  offer; 
for  it  is  not  a  renouncing  or  a  releasing  of  his  own  act  of 
execution,  when  he  shall  see  cause.  But  the  principal 
case  I  ended  between  the  parties  arbitrably,  and  gave 
unto  Welby  twenty  pounds  from  Canning,  the  bail,  and 
leA  him  nevertheless  his  remedy  against  Dcvcnant  the 
principal,  for  his  whole  judgment,  being  two  hundred  and 
eight  pounds. 

(1)  See  1  Tidd'a  Practice,  234  and  icq.  1  Str.  lUg,  Wright  v.  Kitch- 
inginan.  In  Maaanchu setts,  bail  may,  st  any  time  before  fioRl  judgment 
upon  the  origitml  suit,  bring  the  principal  into  court  and  aurrender  liira 
into  custody,  and  be  thereby  discharged.  Tliey  may  also,  upon  ad.  Joe. 
bring  their  principal  into  court  before  judgment,  and  surrender  him,  and 
be  discharged  on  payment  of  the  costs  which  may  have  then  arisen  on 
the  sci.  fac.  Stat.  1784.  c.  10.  staL  IBffiJ.  c.  l:(2.  And  by  stal  1817.  c. 
146,  ball  may  commit  the  principal  to  the  common  jail  in  the  county 
where  the  arrest  was  made,  or  to  which  the  process  is  returnable,  at  any 
time  before  final  judgment  upon  ici.  /ac.,  leaving  with  Ihe  jailer  an  at* 
tested  copy  of  tha  process,  and  of  the  return  thereon,  and  ^vlne  notica 
in  writing  to  the  plaintiff  or  his  attorney  within  lilleen  days  aucr  such 
cammitment,  and  if  the  commitment  be  made  aller  kx.  fac.  issued,  pay- 
ing the  coats  of  that  suit 
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[210  5] 
No&Ris  vs.  Staps.  v^^v^^ 

Cotporttioiii  hxre  power  to  make  reaBonible  bylaws  without  an  expreaa  grant  of 

mch  power. 
Tbe  creation  of  a  corporation  aggregate  need  not  be  ahown  in  pleading.  (See  ante. 

p.  64.) 
A  l^law  of  a  town,  prohlbittng  all  apprentieea  broaght  np  within  aueh  town  after  . 

the  making  of  the  bylaw,  from  the  ezerciae  of  their  trade  in  auch  town,  ia  ^ 

unreasonable  and  void, 
ne  common  law  prohibits  no  man  to  exercise  anj  trade,  or  more  trades  than  one ; 

b«t  aman  professing  any  trade  is  answerable  for  performing  it  falsely  or  insuf- 
ficiently, 
^e  statute  (5  Ella.)  doea  not  forbid  any  man  to  use  any  trade  privately  j  or  to 

IM  it  publiely  if  be  has  been  an  apprentiee'to  it,  wheresoever. 

NoRRis  and  Trussell,  guardians,  and  the  fellowship  of  corporations 
the  weavers  of  Newbury,  brought  an  action  of  debt  of  ^X  UwS,'iS?d 
five  pounds  against  Staps,  and  declared  that  queen  Eliza-  j£ei^Me7me^ 
beth  incorporated  them,  an.  44,  by  that  name,  and  gave  S'^^'.^il"'  ^' 

1  IvOll.  «jO*. 

them  power  to  make  laws,  rationi  consonas.  and  not  con-  Browni.  i  R. 

^.       t  J  i-    t  ...  .        48.  Mo.  869. 

trary  to  the  laws  and  statutes  of  the  realm,  with  a  proviso 
to  the  same  effect ;   and  that  the   queen,  by  the  same 
letters  patents,  did  ordain  for  her,  her  heirs  and  succes- 
sors,  that   none   should   exercise   the   trade  of  weaving 
within  the  said  town,  except  he  were  first  admitted  there- 
unto, by  the  guardians  and  society  of  weavers.     And  then 
shews  the  act  of  19  H.  7. ;  and  then  that  two  guardians      [^^O 
and  the  greater  part  of  the   fellowship  of  weavers  did 
make  an  ordinance,  that  no  person  should  use  the  said 
art  of  weaving  within  the  said  town,  except  he  had  been 
an  apprentice  to  the  art  within  the  said  town,  and  had 
used  it  there  by  the  space  of  five  years  before  the  ordi- 
nance, or  were  admitted  by  the  guardians  and  fellowship, 
upon  the  pain  of  twenty  shillings  a  month.     And  then  nco.  54.  b. 
shows  the  allowance  of  the  same  ordinance,  according  to 
the  law  of  19  H.  7.  and  that  one  of  the  guardians  gave 
notice  of  it  to  the  defendant.     And  then  shows  that  the 
defendant  had  used  the  art,  &.c.  there,  by  the  space  of 
five  months  after,  whereas  he  had  not  been  an  apprentice 
there,  nor.  used  the  same  art  there  five  years  before  the 
ordinance,  nor  was  admitted,  &.c. ;  against  the  said  or- 
dinance and  the  queen's  letters  patents,  &c.    The  defend- 
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[21 1  a]     ant  pleads  nihil  debet ;  and  it  was  found  for  the  plaintiffs ; 
^"^^^^'^^     and  yet  judgment  was  given  against  them,  q%iod  nihil  capi- 
ant  per  bre.   The  reasons  of  the  judgment  were  gross  faults 
in  the  declaration. 
Flo.  637.  a.  The  first,  that  it  did  not  appear  that  the  corporation  did 

consist  of  two  guardians,  for  there  was  no  more  declared, 
but  that  they  were  incorporated  by  the  name  of  guardians, 
Slc.  which  may  be  more  than  two,  and  they  had  omitted 
the  clause  whereby  the  number  was  appointed.  I  am  of 
Aatc  64.'  opinion  that  they  needed  not  to  show  how  they  were  in- 

corporated ;  for  the  name  argues  a  corporation,  as  the  like 
of  cities ;  and  the  plea  nihil  debet  (or  the  like)  requires 
proof  of  it. 

(1)  But  the  worst  fault  is  in  the  law  itself;  for  it  ex- 
cludes all  apprentices  brought  up  in  the  town  itself,  after 
the  ordinance   made,  which  is   absurd.      Now  I  am  of 
opinion,   that  though   power  to  make  laws  is  given    by 
special  clause  in  all  incorporations,  yet  it  is  needless ;  for 
I  hold  it  to  be  included,  by  law,  in  the  very  act  of  incor- 
porating, as  is  also  the  power  to  sue,  to  purchase,  and  the 
like.     For,  as  reason  is  given  to  the  natural  body  for  the 
governing  of  it,  so  the  body  corporate  must  have  laws,  as 
a  politic  reason  to  govern  it ;  but  those  laws  must  ever  be 
subject  to  the  general  law  of  the  realm,  as  subordinate  to 
6  Co.  63.  a.        ^^*     ^n^   therefore,  though  there  be  no  proviso  for  that 
K  teh't%        purpose,  the  law  supplies  it.    And  if  the  kiug,  in  his  letters 
patents  of  incorporation,  do  make  ordinances  himself,  as 
here  it  was,  (as  aforesaid,)  yet  they  are  also  subject  to  the 
same  rule  of  law. 

But  the  question  which  was  chiefly  intended,  is  indeed 
great,  whether  a  new  corporation,  having  no  prescription 
to  appropriate  and  exclude  others,  can  make  a  law  to  ex- 
clude all  persons  to  use  an  art  or  trade  in  their  town, 
whereunto  they  were  not  apprentices  within  the  same 
town,  though  they  served  their  apprenticehoods  to  it  else- 
where ? 


(1)  The  privilege  of  excluding  foreigners  from  exercising  a  trade 
within  a  city  or  other  corporation,  can  omy  exist  by  euttom  in  corpora- 
tions by  prescription ;  for  the  king  cannot,  by  his  charter,  grant  such  a 
privilege  to  a  corporation  within  memory.  1  Saund.  312.  d.  n.  (a).  See 
also  notes  (1.)  and  (2.) 
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Wherein  the  question  is  between  the  particular  privileges     [211  b] 
of  towns,  and  the  general  liberties  of  the  people,  which  is     v^^v^^ 
fit  to  receive  a  determination;  for  it  runs  through  the 
realm.     But  this  point  was  not  spoken  to  at  the  bench,  as 
not  necessary,  but  reserved  till  any  other  action  should 
require  it. 

Observe  these  degrees  in  the  consideration  of  this  case. 

First,  the  common  law  did  not  forbid  any  man  to  exer-  i  Sannd.  sis. 
cise  any  trade,  were  he  trained  or  not  trained  to  it,  or  to  a.  xcrolm. 
exercise  more  trades  than  one.     But  if  any  man  professing  ***^-^**" 
m  public  trade  would  perform  it  falsely  or  insufficiently, 
lie  were  answerable.  (1) 

Secondly,  that  the  law,  as  it  now  stands,  forbids  no  man  8  Co.  iS9.b. 
to  use  any  trade  privately,  as,  to  be  a  tailor  in  any  house,  cue,  Br.  S5. 
or  the  like  ;  for  that  is  not  a  trade,  but  a  service,  that  is  ^  ^"**  ^^' 
at  mine  own  peril,  be  it  ill  or  well  done. 

Thirdly,  that  the  law,  (as  it  now  stands,)  forbids  no  man  u  Co.  54.  a. 
to  exercise  a  trade  publicly,  that  hath  been  an  apprentice 
to  it  wheresoever.  See  the  case  of  the  tailor  of  Ipswich, 
Co.  lib.  11.  53.  The  simple  incorporating  of  a  town  doth 
not  draw  by  consequence  a  peculiar  trading  to  that  town, 
with  an  exclusion  of  foreigners ;  so  then  it  must  be  the 
special  law  or  ordinance  that  must  work  this  effect. 

Now  of  that,  the  things  considerable  in  this  and  the  like      [212] 
cases,  what  societies,  companies,  or  colleges  of  men  may  Cmtom  Br.  40. 
make  bylaws,  wherein  not  only  corporations  made  by  pa- 
tents, or  prescription,  but  all  the  parishioners,  or  towns- 
men of  one  parish  or  town,  may  make  some ;  for  they  are 
by  common  law  (as  it  were)  incorporate  for  some  necessi- 
ties, both  common  and  peculiar  to  that  distinct  body,  as 
for  repairing  their  church,  or  the  like.     Also  the  tenants  6Co.63.bone. 
of  one  manor  may  for  their  common,  or  the  like,  make  by- 
laws.    But  whether  if  there  be  a  lord  and  court  whereunto 
it  belongs,  that  may  be  done,  but  in  a  court,  and  by  con- 
sent of  all  the  tenants,  and  with  consent  of  the  lord,  and 

(1)  The  law  on  thb  subiect  may  be  found  in  Jones  on  Bailments.  Also 
1 H.  Bla.  158,  Shiells  v.  Blackburn.  6  Mass.  Rep.  258,  Sanches  v.  Da- 
venport Cowp.  480,  Moore  v.  Mourgue.  8  East  348,  Seare  v.  Pren- 
tice. 4  B.  &  A.  202,  Reece  vs.  Rig  by.  2  Wils.  359,  SUter  v.  Baker. 
2  Camp.  442.  note.    2  Stark  on  Ev.  070  et  seq. 
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[212  a]     by  prescription,  and  what  pains  may  be  set,  and  by  whom 
^"■^"v^^      to  be  levied,  and  to  what  use^  is  considerable. 

Again,  whether  such  a  law  may  bind  strangers  to  the 
law,  doing  against  it,  within  the  precinct. 

Again,  what  notice  is  requisite,  either  to  -the  free  or  to 
strangers  :  and  for  these  several  points,  see  these  books, 
44  £.  3.  19.  8  E.  2.  F.  Assite  413.  21  E.  4.  54.  11  H. 
7.  13.  and  21  H.  7.  40.  and  21  H.  7.  20. 

JeiTerie's  case,  Co.  lib.  5.  fo.  66. ;  the  tailor's  of  Ipswich 
case,  Co.  lib.  11.  53.     Darcye's  case,  called  the  monopo- 
lies.     Co.  lib.   11.  fo.  84.  and  in  that  case  Davenant's 
case  cited ;  and  Chamberlain  of  London's  case,  Co.  lib. 
8  Co.  W6.  t.      6.  fo.  26.  62. 


Don  Alonso  vs.  Cornero. 

Admiralty  hts  no  juriidiction  of  the  property  of  in  elien'i  goodi,  though  fnUrndtd, 
by  the  ambuudor  of  a  foreign  prince,  to  be  forfeited  to  hit  master. 

Admiralty.  DoN  Alonso  dc  Valasco,  ambassador  for  the  king  of 

fuTcap-'d.^^  Spain,  libelled  in  the  admiral  court  against  one  CornerOy 
(naming  no  other  defendant)  declaring,  that  Corneroi  bo- 
ing  a  subject  to  the  king  of  Spain,  had  committed  divers 
crimes  against  the  king,  for  which  all  his  goods  were  con-* 
fiscated,  and  that  he  was  come  into  England  and  had 
brought  with  him  three  thousand  poundweight  of  tobacco, 
to  the  value  of  eight  hundred  pounds  ;  and  prayed  attach- 

Ant.  11.78.79.  meot  of  the  goods  in  the  hands  of ,  (leaving 

a  space  for  names,)  and  after  attached  them  in  the  hands 
of  Sir  John  Watts.  Harris  moved  for  a  prohibiUon  for 
Watts,  who  had  bought  the  tobacco  of  Cornero  for  eight 
hundred  pounds,  i 

The  judges  said,  that  they  would  not  let  the  ambassador 

cord  ^'  ^^'  ^^^"^  prosecuting  his  master's  subject.  But  for  the  goods, 
if  any  subject  of  a  foreign  prince  bring  goods  into  the 
kingdom,  though  they  were  confiscate  before,  the  property 
of  them  shall  not  here  be  questioned  but  at  the  common 
law.  And  though  Watts  were  not  named  in  the  libel,  yet 
he  is  a  party  grieved  by  that  undue  suit,  and  therefore  pro- 
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hibition  was  granted.     The  like  prohibition  was  granted    [212  b] 
Hill  9  Jac.  upon  the  like  libel  by  Don  Petro  de  Sunega, 
ambassador  for  Spain. 


Palmer  vs.  Pope. 

Adminltj  hM  no  jaritdictioii  of  a  eoDtnet  madU  at  aea,  and  pat  in  writiag  and 

sealed  at  land.     Stctu  if  put  in  writing  only  without  aeaL 
la  a  ult  in  admiralty  upon  a  contract,  the  contract  muit  be  laid  stqier  altum  mare, 

Mich.  9  Jac.  Palmer  libelled  against  Pope,  for  that  it  Ant.  78    ISR. 
was  agreed  between  them,  super  altum  mare^  that  Pope 
should  carry  certain  sugars,  and  that  the  agreement  was 
after  put  in  writing  in  the  port  of  Gado,  in  the  coast  of 
Strbary,  and  shows,  tliat  Pope  suffered  the  sugars  to  be 
spoiled,  super  aUum  mars^  by  salt  water. 

Houghton,  Serjeant,  suggested,  that  the  charter  party  vue  M^prw. 
was  made  in  the  port  of  Gado,  upon  the  continent  of  Bar- 
bary  :  whereupon  the  court  resolved  that  a  prohibition  lay, 
because  the  original  contract,  though  it  were  made  at  sea.  Ante  79.  Ac- 
yet  was  changed  when  it  was  put  in  writing,  sealed,  which, 
being  at  land,  changed  the  jurisdiction  as  to  that  point ; 
but  if  it  had  been  a  writing  only  without  seal,  it  had  made 
no  change  ;  now  then,  if  the  contract  were  at  land,  though 
the  breach  be  at  sea,  which  arc  two  several  acts,  yet  be- 
cause these  two  must  concur  to  make  the  cause  of  the 
suit  which  is  entire,  the  party  shall  be  forced  to  sue  in  the 
king's  court,  because  that  and  the  common  law  must  pre- 
vail against  other  courts  and  laws ;  and  these  cases  were  6  Co.  48.  a. 
cited  for  the  king's  court,  in  the  cases  that  might  seem 
for  the  admiral.    48  E.  3.  2.  10  H.  7.  and  Fitz.  N.  118. 

And  it  is  a  general  rule  for  merchants,  ambassadors,  [213] 
and  the  like,  who  make  bills,  accounts,  and  other  things 
in  foreign  parts.  And  for  the  jurisdiction  of  the  admiral- 
ty, see  tempore  E.  1.  Fitz.  Avowry,  192.  8  E.  2.  Stam- 
ford 45  E.  3.  7  R.  2.  title  Trespass,  Statham  5  H.  6. 
2  H.  4.  6  H.  6.  and  where  the  stat.  saith  ad  primos  pon- 
tes^ that  is  to  be  understood  of  death  or  main,  (as  the  stat- 
ute saith,)  not  for  actions. 
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[213  a]         And  the  same  term  Audly,  had  a  prohibition  mtmi^  Jen- 
^^^v^^     nings,  who  had  in  his  libel  laid  his  contract  apud  Malaga^ 

90.  '  tn/ra  districtas  maris  vocat.   the    straits   of   Gibraltar, 

infra  jurisdictionem  maritimam,  because  it  appeared  that 
the  contract  was  made  in  the  island  of  Malaga,  and  then 
the  adding  infra  jurisdictionem  maritimam  is  vain. 

Mo.  892.  Ant.  Note,  that  every  libel  in  the  admiralty  doth  and  must 
lay  the  cause  of  suit  super  aUum  marcj  which  argues  that 
this  is  a  necessary  point ;  for  the  jurisdiction  there  grow- 
eth  not  from  the  cause  of  tythes  and   testaments  in  the 

i]io.6».  spiritual  court,  but  from  the  place.  And  therefore  I  am 
of  opinion,  that  if  a  contract  were  made  in  truth  at  sea, 
and  a  suit  upon  that  in  the  admiral's  court,  and  there  the 
contract  is  laid  generally,  without  saying  super   alium 

SKebi.  Litcot  moTe,  the  prohibition  will  lie;  for  the  libel  must  warraht 
^^  *  the  suit  in  itself,  though  you  may,  on  the  contrary  part, 
surmise  that  the  contract  was  made  at  land,  against  the 
libel  that  lays  it  on  the  sea.  And  I  hold  it  also  not  suffi- 
cient for  the  libel  to  lay  it  infra  jur.  mar.  generally,  but 
it  must  be  so  laid  as  it  may  appear  to  the  king's  court  to 
be  so  indeed. 


Abignte  vs,  Clifton. 

The  king*!  certificate,  ander  hii  figa  manual,  was  allowed  for  proof,  witlioat  ex- 
ception, in  chancery. 


Countess  of  Exeter  vs.  Lady  Ross,  and  e  contra. 

A  case  proper  for  star  chamber,  ought  not  to  be  eiamlned  at  the  council  taMe. 


[214] 


Lord  Chancellor's  Case. 

Presentation  to  a  benefice  bj  the  chancellor. 


Hare  vs.  Leisure. 

Of  the  office  of  clerk  of  the  court  of  wards. 
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Hicks*  Cabs. 
Earl  of  Somerset's  Case. 

A  gnnt  of  a  licesM  of  wtne«  u  forfeited  by  ittainder,  See. 


Prices  of  Wine.  [21^] 


Hie  Lord  Chftneellor,  Lord  Privy  Seal  and  C.  J.  Hobart  meet  at  York  houae  to 
aet  pricea  (rf*  wine  ! 


Hicks'    Case.  star  chamber. 

A  libel  contained  in  a  letter  sealed  and  lent  to  the  party  ii  indictable  bat  not 
aetumakU, 

One  sent  a  letter  closed  and  sealed  up  to  Sir  Baptist  ^*^*  ironical 

MT  r  and  by  pnYy 

Hicks,  which  was  so  delivered  to  his  hands,  containinir  letters.  Co.  it, 
many   despiteful   scandals   delivered   trontce,  as   saying,  Try.  eo.Bpi. 
'You  will  not  play  the  Jew  nor  the  hypocrite,'  and  in'i^d^sri. 
that  sort  taunting  him  for  an  almshouse,  and  certain  good  *  ^  ^**^' 
works  that  he  had  done,  all  which  he  charged  him  to  do 
for  vainglory.     Whereupon  Sir  Baptist  Hicks  sued  him 
in  the  star  chamber.     And  now  upon  the  hearing  it  was  Ante.  62.  Poat 
resolved,  that  though  it  were  not  proved  that  the  defend-  772! 
ant  had  anyway  published  it,  yet  the  court  would  hold 
plea  of  it,  and  so  did,  and  fined  the  defendant,  and  sen- 
tenced him  to  wear  papers,  and  to  make  his  submission 
to  Sir  Baptist  Hicks  in  Cheapside.     Yet  an  action  of  the 
case  will  not  lie  in  that  case,  for  want  of  publication ;  but 
the  king  and  commonwealth  are  interested  in  it,  because 
it  is  a  provocation  to  a  challenge,  and  breach  of  the 
peace.  (1) 

(1)  Vide  ante  p.  62,  Barrow  v.  Lewellin  and  note — 120,  Darcey  v. 
Markham. 


/ 


376 


Cocks  vs.  Darson.     Bidwbll  vs.  Catton. 


[215  a] 


ActioiM  touch- 
ing a  lunatic's 
lands  ahall  be 
inhia  own 
name.  Hutt 
16.  meame 
case.  Noy.  27. 
Pop.  141.1  Leo. 
an.  1.4  Co. 
126.  b. 


2  Cro.  105. 
tttra.  fa.  oirfre* 
wtent  tur,  pi.  de 
prefwHee  en  set 
rts.  ettervietss 
me9  Hutt.  17. 
Accord. 


[216] 


Cocks  vs.  Darson. 

Actions  relating  to  the  lands  of  a  Innatie  arast  be  brought  in  lus  own  name. 

Cocks  brought  an  action  of  trespass  of  trover  and  con- 
version of  beans  against  Darson,  and  coming  to  trial  at 
the  assizes,  upon  not  guilty,  because  it  was  a  small  cause, 
the  judge  took  not  the  jury,  but  directed  to  move  the 
court,  and  so  it  was.  And  the  case  was,  that  the  lands 
whereupon  the  beans  grew  were  a  lunatic's,  and  copyhold, 
and  the  lord  had  granted  unto  one  the  custody  of  the 
land,  by  whose  leave  and  assent  the  plaintiff  did  sow  the 
land.  And  the  court  was  of  opinion  that  the  action  was 
to  be  brought  in  the  name  of  the  lunatic ;  for  there  was 
no  interest  gained  in  his  land  by  this  commitment.  And  I 
do  not  agree,  that  the  lord  had  power  over  the  lunatic's 
land,  without  a  custom ;  for  the  imitation  of  the  king's 
power  over  freeholds  makes  no  consequence;  for  though  I 
take  the  statute  to  be  but  an  affirmance  of  the  common 
law,  in  the  case  of  the  king,  yet  the  collateral  incidents  of 
estates,  as  dower,  tenancy  by  the  courtesy,  wardships, 
and  the  like,  are  not  without  special  custom.  (1) 

(1)  Lunatics  mar  sue  and  be  sued,  and  the  suita  must  be  prosecuted 
and  defended  in  their  own  names.  Co.  Lit  135.  b.  Bac.  Abr.  Idiots 
and  Lunatics.  G.  2.  Wilson,  130,  Knipe  v.  Palmer.  5  Mass.  29D, 
Thacher  v.  Dinsmore.  14  Mass.  207,  ex  oartt  Leighton.  If  of  age, 
they  may  appear  by  attorney.    18  Johns.  1^,  Fauliuier  v.  M'Clure. 


AMtu$iijimt  in 
consideration 
of  ceasing  a 
suit,  not  aver- 
ring that  there 
was  cause  of 
suit.  Mesme. 
case.  1  Roll. 
19. 14.  Ant  18. 
Det  Br.  79.  p. 
219. 
Mod.  R.  169. 


BiDWELL  VS.  Catton. 

Aitumpnt,  in  consideration  of  ceasing  a  suit,  is  good  without  averring  that  there 
was  just  cause  of  the  suit  And  such  action  may  be  brought  against  the  ezecator 
of  the  promisor. 

BiDWELL,  an  attorney,  brought  an  action  of  the  case 
against  Catton,  executor  of  Reve,  and  counted  that  where- 
as he  had  in  Michaelmas  term,  14  Jac,  prosecuted  an  at- 
tachment of  privilege  against  Reve,  the  testator,  returnable 
in  Hill,  term  ;  the  testator  knowing  of  it,  in  consideration 
that,  at  his  request,  the  plaintiff  would  forbear  to  prosecute 
the  said  writ  any  further  against  the  testator,  the  testator 
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did  promise  to  pay  him  fifty  pounds ;  and  then  avers,  &c.     [216  a] 
And  after  a  verdict,  it  was  excepted,  in  arrest  of  judgment,     ^-^^^"^ 

First,  that  it  was  not  alleged  that  the  plaintiff  had  any       ''  i.' 
just  cause  of  action. 

Secondly,  that  this  action  still  remains.  s. 

Thirdly,  that  this  kind  of  action  would  not  lie  against  3. 

an  executor,  because  it  is  not  in  the  nature  of  a  debt. 

But  the  court  nevertheless  gave  judgment.    For  first,  i. 

suits  are  not  presumed  causeless,  and  the  promise  argues  s^crMte! 
cause,  in  that  he  desired  to  stay  off  the  suit,     ^uarej  if 
the -defendant  had  averred  that  there  was  no  cause  of  suit. 

Secondly,  though  this  did  not  require  a  discharge  of  the  t. 

action,  yet  it  requires  a  loss  of  the  writ,  and  a  delay  of 
the  suit,  which  was  both  a  benefit  to  the  one,  and  a  loss 
to  the  other. 

Thirdly,  it  was  agreed,  that  if  the  testator  promise   to  ^ 

build  a  house,  or  to  do  some  such  collateral  act,  that  an  utre.  i  Cr.  204, 

404',  417.  Dy. 

assumpaii  upon  that  will  not  lie  against  the  executor,  h.  k.  i  Ro.  r. 
But    the  court   held    an  action  of  debt  would  well   lie  067. 
against  the  testator  for  the  fifty  shillings,  being  a  sum  of 
money  due  upon  a  contract  in  which  he  received  quid 
pro  quo;  for  the  forbearing  of  a  suit  is  as  beneficial  in 
saving,  as  some  other  things  would  have  been  in  gaining. 
And  17  E.  4.   if  a  man  promise  a  chirurgeon  money  to  cr.  Car.  194. 
cure  a  poor  man,  he  shall  have  an  action  of  debt  for  it.  (1) 

(1)  A  promise,  in  consideration  of  forbearance,  where  there  is  no 
caose  of  action,  is  void.  1  Str.  94,  Lloyd  v.  Lee.  Yelv.  S4,  Lee  v. 
Idione,  and  n.  (2.)    Yelv.  184,  Smith  v.  Jones.    2  Saund  137.  n.  (2.) 

As  to  actions  which  may  be  brought  by  and  against  executors  and 
administrators,  seo  1  Pick.  71,  Stebbins  v.  ralmer. 


Smith  &  ux.  va.  Stafford. 

A  promiae  made  by  the  hasband  to  the  wife,  before  marriage,  that  if  she  'will 
marry  him,  and  he  diea  before  her,  he  will  leave  her  worth  one  hundred  pouiidi, 
ia  not  releoaed  by  the  marriage.     Semb. 

Andrew  Smith  and  Anne  his  wife  were  plaintifl*s  against  A^mmptit  by  a 
Richard  Stafford,  the  executor  of  Jeremy  Staiford,  and  JJJ J"  I^  j^^'","; 
declared  that  upon  speech  of  marriage  had  between  Anne  p^,' ^Ji,  i?  jfj^** 
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[216  5]  and  the  testator,  he  promised,  that  if  she  would  marry 
^^"^'^^  him,  and  he  died  before  her,  he  would  leave  her  worth 
Sey  marry.  an  hundred  pounds  5  and  then  lays,  that  she  did  marry 
"cro/m.  him,  and  that  he  died  aud  left  her  not  worth  an  hundred 
i6i°Ycw!'i56.  pounds.  Upon  non  assumpsit^  and  verdict  for  the  plain- 
1  cr  1  ™Noy.  ^'ff»  *^  ^'^8  moved  in  arrest  of  judgment,  that  the  promise 
M.  1  Roll.  ai3.  ^as  released  by  the  marriage  in  law.  Against  which  it 
Mcsme  case,  was  objected,  that  this  action  could  not  rise  during  the 
1  Ro/935.'Pai.  covcrturo,  for  it  was  not  to  be  performed  till  after  the 
1  BmL  18.  '  death  of  him  which  made  the  promise,  which  is  true ;  but 
s^r!'^]^'  y®^  '^  >s  a  promise  presently,  and  before  the  act  came  to 
feme"thc1r  ^^  performed,  so  the  lien,  and  binding  of  the  promise  is 
intermarriage    already  in  forco,  and  therefore  without  doubt  the  woman 

eztinguisheth  ^  ^ 

personal  suits,   might   havc   rolcascd   it   before   marriage   by   the   word 

It  was  not  .,  -,  _  til  'ii 

moved  whether  '  promise,'  not  by  the  word  '  action ;    and  what  might  be 

vouidHe"        released  actually^  the  marriage  releaseth.      See  Hill.  5 

Sjtorscr"'  Jac.  Rot.  132,  in  the  king's  bench.  Belcher  and  his  wife 

YeVv^'iSe'^  ^^'  bi'ought  an  action  of  the  case  against  Hudson,  upon  a 

IrLu^?       promise  unto  the  wife,  that  if  she  should  marry  one  Ma- 

Cr.  jac.417.      SOU,  at  his  rcqucst,  he  would  give  her,  after  Mason's  death, 

forty  shillings ;  the  defendant  pleaded,  that  Mason,  after 

marriage,  did  release  unto  him  all   and    all  manner  of 

actions,  as  well  real  as  personal,  and  mixt  plaints,  debts, 

contentions,  claims,  challenges,  controversies,  variances 

and  demands,  <Slc.     And  yet  judgment  was  given  for  the 

plaintiff.     For  never  any  one  of  these  words  will  reach 

it.   The  case  was  compounded,  so  no  judgment  was  enter* 

cd.     And  I   was  of  opinion,   that  by   the  marriage   the 

[217]        promise  was  discharged,  (the  husband   being  the  person 

liable,)  though  it  were  true  that  the  action  was  not  ac- 

Mw-cifss  crued  in  his  time ;  and  though  by  this  means  the  promise 

Cr.Jac.  671.      must  be  ab  initio  (as  a  like  bond  should  be)  inutile,  which 

moved  the  other  judges  to  be  of  another  mind.     But  the 

tules  of  law  must  not  bo  guided  by  the  improvidence  of 

others.     See  5  D.  &  E.  381.  (1) 

(1)  The  opinion  expressed  by  C.  J.  Hobart,  in  this  case,  seems  to  have 
been  overruled,  and  that  of  the  other  judges  confirmed  by  several  sub- 
sequent cases.  In  12  Mod.  290,  Cage  v.  Acton,  the  husband  executed 
to  the  wife,  before  marriage,  a  bond  with  a  condition  to  be  void  if  she 
Eurvivcd  him,  and  he  left  her  one  thousand  pounds.    Gould  and  Turton, 
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josticefl,  were  of  opinion,  (Holt  C.  J.  diM»ef%Henie)  that  the  debt  was  only  [2 1 7  al 
stupended,  as  it  was  on  a  contingency  which  could  not,  by  any  possi-  ^ 
bUity,  happen  durine  the  coverture.  1  Salk.  325.  S.  C.  So  in  5  T.  R. 
381,  Milbourn  v.  Eiwart  &  als.  it  was  held  by  all  the  judges  of  the 
K.  B.  that  a  bond  conditioned  for  payment  of  money  after  the  obligor's 
death,  made  to  a  woman  in  contemplation  of  marriage  between  the 
obligor  and  obligee,  and  intended  for  her  benefit  if  she  should  survive, 
was  not  released  by  their  marriage. 


Crookhay  vs.  Woodward. 

Ib  til  action  upon  t  coTijnant  to  Mtitfy  the  plaintiff  all  auch  auma  aa  hia  appren* 
tice  ahonld  embeszle,  within  three  montha  after  reqveat  and  due  proof  made,  the 
declaration  muat  arer  the  prooff  aa  well  aa  the  requcMi. 

The  word  proof,  in  auch  caae,  will  be  undentood  judicial  proof  in  court. 

Crookhat   brought    an   action    of   covenant    against  ^o^«n»j>*- 
Woodward,  and  declared  that  the  defendant,  by  his  deed  4i.  iBrni/si*. 
showed  in  court,  did  covenant  with  him,  that  he  would  154.  Br.  con- 
satisfy  him  all  such  sums  of  money,  &c.  as  Josias  his  son,      ^°' 
the   plaintiff's   apprentice,  should    embezzle    from   him, 
within  three  months  after  request ;  and  then  lays  the  em- 
bezzling and  request,  &c.     The  defendant  prayed  oyer 
of  the  deed,  which  was  entered  in  Iubc  verbay  and  there 
the  covenant  was  to  satisfy  within  three  months  after  re- 
quest and  due  proof  made  of  such  embezzling  ;  where- 
upon the  defendant  took  issue,  that  Josias,  the  apprentice, 
did  not  embezzle,  and  it  was  found  for  the  plaintiff,  to  the 

damage  of .    And  now  it  was  moved  in  arrest  of 

judgment  by  Chibborn,  because  it  appears,  by  the  entry  of 
the  deed,  that  the  plaintiff  ought  not  to  have  brought  his 
action  till  the  three  months  were  incurred,  as  well  after 
proof  as  after  request ;  whereas  the  plaintiff  had  averred 
no  proof  in  the  declaration.  And  this  exception  was  allow- 
ed as  effectual  as  if  the  defendant  had  demurred  ;  for  the 
whole  case  appears  to  the  court  by  the  whole  record, 
whereof  the  deed  entered  is  part,  as  fully  as  if  it  had 
been  in  the  plea. 

But  the  great  question  was,  how  this  matter  of  P"'^^f  F'®®^]*®''^ 
should  be  understood   in  law,  whether  a   proof  in  court  in  law.  Pen. 
judicial,  or  proof  out  of  the  court,  and  how  it  should  be  iisiiso.JCro. 
made?     And  first,  it  was  agreed  by  the  court,  tliat  the  Jf*  *^'*''*- 


380  Croo&bay  vs.  Woopwabd. 

[217  b]     word  j^roq/*  generally  laid,  shall  be  undentood  a  proof 

^^"^^^^^    judicial,  by  jury,  confession,  or  demurrer  in  court.    It  was 

also  agreed,  that  if  the  form  of  proof  were  appointed  in 

the  writing  otherwise,  that  should  prevail,  as  in  Gold's 

2  Cm.  38.  case,  supra  92  ;  or  if  it  were  upon  proof  made  by  certifi- 
cate, as  is  used  for  travellers,  or  by  witnesses  before  two 
aldermen,  or  the  like,  which  appears  cannot  be  judicial. 
Which  proof  shall  be  set  down  in  the  plea,  with  all  the 
circumstance,  and  then  it  shall  be  put  in  discretion  of  the 
court,  to  judge  whether  that  proof  were  competent,  ac- 
cording to  the  meaning  of  the  writing.  And  so  no  new 
proof  shall  be  made  in  the  present  action,  and  being 
brought  before  he  ought  to  have  remedy,  he  can  have  no 
judgment,  as  in  the  toarrantia  charttt  he  may.  But  in 
the  principal  case,  because  the  word  proof  is  left  at  large, 
and  may  be  made  in  court,  judicially,  in  an  action  brought 
against  the  apprentice,  before  the  action  brought  upon 
this  covenant  made  by  another,  it  may  very  well  in  this 
case  be  taken  of  a  proof  by  trial  in  court,  and  so  is  every 

HjA.tn. way  against  the  plaintiff,  that  hath  brought  his  action,  of 

his  own  showing,  before  he  had  cause,  and  so  is  judged 
against  the  plaintiff  in  this  case. 

Note,  that  a  taarrantia  chart  a,  or  a  writ  of  mean  may 
be  brought  before  the  party  take  loss ;  but  yet  he  hath 
cause  of  that  action  when'  he  brings  it,  which  is,  that  hav- 
ing a  warranty  or  acquittal,  he  sues  quia  timety  to  establish 
the  same  by  judgment,  to  bind  the  land  of  the  warrantor, 
&c.  pro  loco  et  tempore;  which  kind  of  action  is  but  pro- 
visional, not  presently  remedial,  but  after,  by  scire  fac;  but 
the  action  of  the  principal  case  being  remedial,  and  like 
unto  the  case  of  a  proof,  of  a  surmise  per  testes^  the  court 
judgeth  whether  it  be  sufficient  or  not.  (I) 

(1)  Vide  anU  92,  Gold  v.  Death. 


1  Saund.  282. 
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Warley  vs.  Beckwith. 

Whether  an  award  of  eerUu  sums  to  the  plaintiff*,  with  a  proviso  that  dedoetiona 
may  be  made  on  certain  conditioaS;  shall  be  wholly  void,  or  whether  the  proouo 
alone  shall  be  Toid,  qutere. 

Debt  upon  an  obligation  of  forty  pounds  by  Warley,  Arbitrament 
against  Beckwith  ;    the   condition    was  to  stand    to   the  in  auspenBe. 
award  of  Gibson  and  Barwick,  to  be  made  antefestum  r^iss/sh. 
sancti  .Andrea  the  apostle.      The  defendant  saith,  that  SenlfiT^Syd. 
they  made  no  award.     The  plaintiff  saith,  that  the  arBi-  ^-^^'^oiiiso, 
trators  aforesaid,  reciting  divers  sums  of  money,  alleged  by 
the  plaintiff  to  be  due  unto  him  by  the  defendant,  (&c.,  on 
the  eighteenth  day  of  November  did  order  that  the  de-  scro.315,685. 
fendant  {inter  alia)  should   pay  nine  pounds  to  the  plain- 
tiff;  and  further,  that  if  the  aforesaid   defendant,  at  or 
before  the  feast  of  S.  Andrew  the  apostle,  then  next  fol- 
lowing, should  before  the  said  auditors,  or  either  of  them, 
disprove  the  payment  of  any  of  the  several  sums  aforesaid, 
or  any  part  thereof,   then  so  much  should   be  deducted 
out  of  the  payment  of  the  several  sums  aforesaid.    And 
upon  issue  that  they  made  no  award,  after  verdict  for  the 
plaintiff  it  was  moved  that  the  award  was  not  sufficient ; 
et  curia   advisare  viUt,  whether    this   reservation    shall  iSyd.  69.  (^' 
frustrate  all  reaching  to  the  award,  or  whether  the  award  2  Cro. 584,585. 
shall  stand,  and  the  reservation  be  void.  (1) 

(1)  This  award  seems  to  be  wholly  void,  because  it  is  not  sufficiently 
certain  and  final.  In  Cro.  Jac.  584,  Winch  &  al,  v.  Sanders,  the  award 
was  that  the  defendant  should  pav  the  plaintiff  a  certain  sum,  in  several 
certain  payments,  and  if,  before  the  last  payment,  it  should  appear  to  the 
arbitrator  that  the  defendant  was  engaged  for  the  plaintiff  in  any  debt 
not  satisfied,  that  so  much  as  the  said  debt  not  satisfied  amounted  to, 
should  be  deducted,  &c. ;  the  court  held  the  whole  award  to  be  void. 


Deceit 

Howard  tt.  Salkeld. 

A  writ  of  deceit  and  a  writ  of  error  upon  the  same  judgment  may  both  be  brought 
at  the  tame  time. 

Mt  Lord  William  Howard  having  a  judgment  in  a  ces-  f^^^^  ^^' 
savit  against  Thomas  Salkeld,  esquire,  the  tenant,  before 
execution  brought  a  writ  of  deceit,  and  because   that 
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would  not  stay  execution,  he  brought  also  a  writ  of  error ; 
and  though  both  these  writs  tended  to  avoid  the  judgment, 
yet  because  they  were  upon  several  reasons  and  respects, 
they  were  both  allowed. 


Executors 
plehtement 


Kid  i;^.  Ciiineley. 

In  debt  againit  executora,  a  plea  of  oatstanding  judgments  for  certain  sums,  and 
so  assets  beyond  a  certain  sum  which  is  insufficient  to  sstisfy  the  judgments,  is 
a  good  plea. 

Debt  against  executor,  who  pleaded  three  judgments 
adm,  special,  of  a  hundred  pounds  apiece,  and  that  he  had  paid  forty 
Ante  i»s.  Noy.  p^yQ^g  j^  fuH  satisfaction  of  two  of  the  judgments,  and 

that  he  hath  not  had,  &c.  prteterquam,  &c.  the  said  forly 
pounds,  and  twenty  pounds  more,  which  is  not  sufficient 
Judgment.  to  pay  the  other;  whereupon  the  plaintiflf  demurred,  and 
adjudged  for  the  defendant,  for  it  is  a  pleinement  adminis- 
ter special. 


Bawtret-v^.  Isted. 

Tythes. 


Judgment. 


Chester  &  ux.  vs.  George. 

A  plaintiff  jnsy  maintain  an  action  of  trespass  upon  his  possession,  as  sdministra' 
tor,  without  showing  his  letters  of  administration. 

Chester  and  his  wife  brought  an  action  of  trespass 
against  S.  George.  The  defendant  pleaded,  that  another 
S.  George  was  seised,  and  died  seised,  Slc.  and  it  came 
to  him  as  heir.  The  plaintiff  replies,  that  before,  (fee. 
one  Burgen  was  seised,  and  made  a  lease  to  one  Marshall, 
who  died  intestate,  and  the  administration  committed  to 
the  wife  plaintiff,  and  traversed  the  dying  seised  :  and 
found  for  the  plaintiff.  In  arrest  it  was  moved,  that  the 
plaintiff  should  have  showed  the  letters  of  administration. 
But  the  court  gave  judgment  for  the  plaintiff,  because  his 
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possession^  which  is  affirmed  in  the  verdict,  was  his  title,      [218  6] 
and   the  administration  was  but   an  inducement  to  the      ^-^^v-^ 

ICr.  133.  2  Cr. 

traverse.  (1)  80,123,673. 

(1)  Vide  ante  38,  Cope  v.  Lewyn.    Past.  272,  Lancastell  v.  Sidley. 


Dburt  vs.  Fitch.  [219] 

Case. 
Costs  are  recovered  a^aini t  a  plaintiff  upon  nonsuit,  where  there  is  no  cause  of 

action. 

Drurt  brought  an  action  of  the  case  against  Fitch,  for  Action  for 
these  words,  *I  arrest  thee  for  felony;'  and  at  the  trial  resJuJeco? 
the  plaintiff  was  nonsuit.     And  now  it  was  said  by  his  iG.^jJesme^Ca, 
counsel,  that  the  defendant  was  to  have  no  costs,  because  ?t"**i^L*^ 

'  ^  '2  Ro.  R.  So. 

the  words  were  not  actionable,  and  so  judgment  was  to  Pop.  150,211, 

,      .  ,  Costa  against 

be  given  against  the  plaintiff  for  that,  and  hot  for  the  the  plaintiff 
nonsuit.     And  it  was  said  that  it  had   been  so  ruled  in  »i^,"where^ 
the  king's  bench;  but  I  was  of  a  contrary  opinion;  for  ^uwoftult. 
the   words  of  the   law   are   plain  and  general,   that  the  cJ'7ac*^/^ 
defendant   shall   have   costs  upon  the  nonsuit ;  and   the  P^^-  2^' 
vexation  is  the  more  gross,  if  there  were  no  cause  of  ac- 
tion ;  for  else  a  man  might  sue  with  more  safety  where  ho 
had  least  cause.     And  so  costs  were  adjudged. 


Yardly  V8.  Ingram.  Asnmpsit. 

Whether  assumpsit  will  lie  in  consideration  of  forbearance,  without  showing  how 
long,  quaere  7 

SiBTLL  Yardly  brought  an  assumpsit  against  Sir  Ar-  consideration 
thur  Ingram,  and  declared  that  Sir  Edward  Grevill  was  ^^^^^fj^ 
indebted  unto  her  one  hundred  and  sixty  pounds,  and  that  ^ort>«»rance  of 

^    '^  ,  » suit,  not  say- 

she  told  the  defendant  that  she  would  arrest  him  for  it;  i°s^o^  1o"k- 

,    o       .  .11  .       Hutt.  46.  lie. 

whereupon   the  defendant,   upon  consideration  that    she  6i.  Pop.  31. 
should,  at  his  instance,  forbear,  did  promise  to  pay  her  so       '    '      ' 
much    as    she    should  prove  due    unto  her   by  the   said 
Edward ;   and  that  thereupon  she  did  forbear  until  this 
time,  and   though   one  hundred  and  sixty  pounds  were 
due,  and  she  can  well  prove  it,  yet  the  defendant  hath 
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Pop.  183. 
Latch.  lAl. 
HeU.62.2Cro. 
684.  q.  bon.  adj. 
Hott  47.  Cr. 
Jac.  250,  397, 
683.  Cr.  Car. 
941,438. 
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not  paid  her.  And  upon  non  assumpsit,  it  was  found  for 
the  plaintiff;  and  after  the  arrest  it  was  moved,  that  the 
consideration  was  not  sufficient,  because  there  was  no 
time  of  forbearance  provided,  for  so  it  might  be  a  minute. 

But  I  ended  the  cause  by  composition.  (1) 

.  • 

(1)  A  forbearance  to  sue  (generally,  is  ffood  consideration  for  a  pro- 
mise, if  it  appears  tbat  the  plainliff  has  foroome  a  reasonable  time.  Cro. 
Jao.  683,  Mapea  v.  Sidney.  4  Johns.  273,  Biting  y,  Vanderlyn.  Cra 
Car.  241,  Cooks  v.  Dowa^. 


GuFFLT  ps.  Pindar. 

Tythes. 


Caa6. 


Action  of 
worda,  'thou 
wist  indicted 
of  felony /not 
•▼erring  that 
he  WM  not  in- 
dicted. Hntt. 
18.  Mesme  Ca. 
Brownl.  1.  R. 
IS.  2  Cro.  268. 
Ant.  177.  2  Cr. 
164, 247.  2  Cr. 
536. 


m  

Bland  vs.  Edmonds. 

Declaration  for  aaying  of  the  plaintiff  that  he  was  indicted  of  felony,  See,  without 

an  arerment  that  he  was  not  indicted,  is  bad. 
Whether  the  words  are  actionable,  fuart  ? 

George  Bland  brought  an  action  of  the  case  against 
A.  B,  for  saying  that  he  was  indicted  of  felony  at  a 

sessions  holden  at  ,  and  did  not  aver  that  he 

was  not  indicted.  And  after  a  verdict  for  the  plaintiff, 
judgment  was  stayed,  because  there  was  no  averment,  tU 
supra.  It  was  also  questioned  for  the  very  words,  be- 
cause an  indictment  is  but  a  surmise.  (1) 

(1)  It  would  not  probably,  at  the  present  day,  be  held  necessary  for 
the  plaintiff  to  make  any  direct  exculpatory  averment,  since  it  is  incum- 
bent on  the  defendant,  if  he  means  to  rely  on  the  truth  of  the  words,  to 
plead  the  justification  specially.  Stark,  on  Slander,  917.  3  Wils.  147, 
Chapman  v.  PickersgilL 

There  is  no  doubt  but  the  words  in  the  above  case  would  be  action- 
able, if  they  were  intended  by  the  speaker  to  impute  a  felony. 


Crittal  v8.  Horner.     Clasebrooke  vs.  Liveset.  385 


Crittal  vs.  Horker^ 

Tb  chtrge  one  with  having  the- French  pox  is  actionable,  on  account  of  the  odious- 
of  the  infection/ 


Crittal  brought  an  action  of  ihe  case  against  Horner,  i  Roii.  43. 
for  saying  that  he  had  caught  the  French  pox,  and  had  GiS.'iiCro.^i, 
carried  them  home  to  his  wife;  and  had  judgment.     The  li^sla''^**^ 
slander  is  not  in  the  the  wicked  means  of  getting  them, 
but  in  the  odiousness  of  the  infection,  as  a  leper.     2  Cro. 
144.     1  Roll.  44. 


Clasebrooke  v8.  Liveset.  [220] 

Battery. 
The  court  may,  at  their  discretion,  rcfliae  a  cognovH  actUmemj  after  isaue  joined. 

Clasebroc4ce,  an  attorney,  brought  an  action  of  bat-  Confession  of 
tery,   &c.    against   Livesey,   in    the   county  of  Wigorn.  ^eHssSe^o^in- 
The  defendant  pleaded  not  guilty,  which  was  entered.  Noy'shTln  *^ 
and  now  the  defendant  would  confess  the  action,  which  (-'onfcssion,  i. 
the  plaintiff  was  not  willing  to  accept,  because  the  de- 
fendant had  some  power  with  the  sheriff,  before  whom 
the  inquiry  of  damage  should  be.     Whereupon,  though 
all  the  prothonotaries  said  that  they  had   never  seen  a 
confesson  refused,  if  it  were  offered  before  the  nisi  prius 
scaled,  yet  the  court  did  in  their  discretion  refuse  it ;  as 
well  as  because  the  wounding  was  grievous,  as  to  avoid 
error. 


WrENHAM's  Case.  St.ir  chamber. 

A  slanderous  petition  to  the  king,  punished  in  thb  atat  chamber. 

Yelverton,    attorney   general,    informed   in    the    star  star  chamber 
chamber,  ore  tenus,  against  John  Wfenham,  for  a  com-  petuiin.^"*"** 
plaint  by  him  exhibited  against  Sir  Francis  Bacon,  lord  ?j]^i;",'j{;f, /' 
chancellor,  to  the  king,  in  a  book  containing  a  scandalous 
censure  of  a  decree  made  by  the  said  lord  chancellor 
against  him,  for  one  Sir  Edward  Fisher.     In  the  sentenc-  it  in  iwTu]  to 

complain  to 
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[220  a] 

the  king  of 
injoftice. 


ing  of  which  case  it  was  resolved  by  the  whole  court,  that 
it  was  lawful  for  B,ny  subject  to  petition  to  the  king  for 
redress,  in  an  humble  and  modest  manner,  where  he  finds 
himself  grieved  by  a  sentence  or  judgment ;  (m  access  to 
the  sovereign  must  not  be  shut  up  in  case  of  the  subjects' 
distresses ;   but   on  the  other  side,  it  is  not  permitted, 
under  color  of  a  petition  and  refuge  to  the  king,  to  rail 
upon  the  judge  or  his  sentence,  and  to  make  himself 
judge   in   his   own   cause,   by  prejudging  it  before   the 
rehearing,  (for  which '  his   suit  to  the  king   should  be,) 
which  Wrenham  in  this  case  did,  through  his  whole  book, 
with  the  most  desperate  boldness  and  despiteful  and  viru- 
lent words  that  was  possible.     It  was  also  resolved,  that 
the  injustice  of  the  decree  was  not  to.  be  questioned  in 
this  case;  for  that  was  not  the  point  now  examinable; 
though  in  that  it  did  ap|>ear,  that  he  had  done  my  lord 
chancellor  much  and  great  wrong.     So  he  was  censured 
a  thousand  pounds  fine. 


Ann  Needler  vs*  Bishop  of  Winchester. 

Of  tdTtmaons,  4tc. 


Replevin. 

[232] 


Brownlow. 
Devon. 
Meime  case 


Heard  vs.  Baskervile. 

V 

The  omission,  in  pleading,  of  an  arennent  or  matter,  without  which  the  r^hl 
sufficiently  ^)pear8  to  the  court,  is  matter  of  form  only,  and  must  be  taken  ad- 
vantage of  by  special  demurrer ;  and  e  converso,  an  omission,  by  reason  of  which 
the  right  does  not  appear,  is  tubstixnet  and  bad  on  general  demurrer. 

In  a  plea,  showing  title  by  descent,  as  cousin  and  heir,  the  omission  to  show  how 
cousin,  is  matter  of  form  only,  and  good  on  general  demurrer. 

A  general  demurrer,  at  common  law,  confessed  all  matters  formally  pleaded  ;  and 
since  the  stat  S7  Elix.  c.  6.  a  general  demurrer  confesses  all  nuttters  well  pleaded, 
though  informally. 


William  Heard,  brought  a  replevin  against  Richard 
Baskervile.  The  defendant,  as  bailiff  to  John  Dinham, 
wInih.Vnt.  esquire,  cognovit  captumem^  for  he  saith,  that  long  before, 
cSS'n  ^°^'  ^-c*  ^"e  Thome  was  seised  of  the  place,  dLC.  in  fee,  and 
8-  '         12  E,  2.  granted  a  rent  of  two  shillings,  with  a  clause  of 

iSaund.337.n.  distress,  unto  one  Millington :  and  that  he  died  seised; 
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aficr  whose  death  the  rent  descended  unto  another  Mil-     [232  a] 
lington,  as  his  cousin  and  heir,  without  showing  hov^  his      ^^-^^v^^^ 
cousin  ;  and  then  show?,  that  the  latter  Millington,  21  H. 
B.,  did  grant  unto  one  Dinham  and  his  heirs  the  said  rent 
in  exchange,  which  was  executed  on    both    sides;  and 
then  conveys  the  rent  down  by  descent  unto  Dinham,  in  6  Co.  5.  a.  Dr. 
whose  right,  (&c. :  upon  which  conusans  the  plaintiff  de- 
murred generally. 

And  the  only  question  whereupon  the  court  stood,  was, 
whether  the  not  setting  down  of  the  manner  of  cousinage 
were  matter  of  substance,  or  only  of  form,  such  as  by  the 
statute  of  demurrers,  27  Eliz.  c.  5.  ought  to  be  particu- 
larly set  down,  or  else  no  advantage  to  be  taken  of  it. 

This  case,  as  being  of  great  consequence  in  the  rule, 
was  argued  by  the  judges  publiclyj  and  adjudged  for  the 
defendant,  Warburton  only  dissenting. 

In  this  case  all  the  parts  of  the  statute  were  considered. 
The  title  is  for  the  furtherance  of  justice ;  that  is,  justice 
final  and  definitive,  which  ends  the  controversy  by  de- 
ciding it  according  to  the  very  right.  For  every  several 
action  or  suit  hath  a  kind  of  justice  which  may  be  called 
interlocutory,  in  which  a  man  may  fail,  though  his  right 
be  good ;  as  for  want  of  form  before  this  stat. ;  which  bred 
nkuch  charge  and  multiplicity  of  suits,  and  was  also  a  hin- 
drance of  that  definitive  justice,  which  this  statute  intends 
to  further. 

Now  the  moderation  of  this  stat.  is  such,  that  it  doth 
not  utterly  reject  .form ;  for  that  were  a  dishonor  to  the 
law,  and  to  make  it,  in  effect,  no  art :  but  requires  only 
that  it  be  discovered,  and  not  used  as  a  secret  snare  to  en- 
trap. And  that  discovery  must  not  be  confused  and  ob-  i  Lutw.  4, 
scure,  but  special ;  therefore  it  is  not  sufficient  to  say,  that 
the  demurrer  is  for  form,  but  he  must  express  what  is  the 
point  and  specialty  of  form  that  he  requires.  And  so  is 
the  word  and  meaning  of  the  stat.  - 

Now,  then,  the  main  question  is,  what  is  matter  and  Demnrrer  nn- 
what  is  form,  within  the  meaning  of  the  law  ?    The  stat.  be  fi>niiVh«t 
best  expresseth  itself  in  this,  for  it  divideth  itself  into  two  ■^****^®*- 
main  members,  which  are  membra  dimdeniia. 


J 
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First,  Want  or  imperfection  of  fonp. 
[23S]  Second,  Tlie  matter  in  law  or  very  right,  scil.  the  true, 

^  '"'^^^     meer,  or  very  right ;  to  which  must  be  added  that  whicli 
the  statute  adds,  that  this  right,  according  to  which  judg- 
ment is  to  be  given,  must  appear  to  the  court  within  the 
body  of  tlie  record. 
•u>.  217  So  now  whatsoever  it  is,  without  which  the  right  doth 

sufficiently  appear  to  the  court,  it  is  form  witiiin  this  law : 
and  so,  c  converao^  whatsoever  is  wanting  or  imperfect,  by 
reason  whereof  tlic  right  appears  not,  is  not  remedied  as 
fonn  within  this  law. 
M(Mistrnn.«,  Hr.       And  therefore,  if  an  executor  or  administrator  bring  an 
i(u.  *iIiin/j(V».  ^(^tion  of  debt,  and  do  not  produce  his  probate  or  admin- 
^ur\^u2  "si-    '^tration,  it  is  not  holpen. 

*.*r^: '^r.''".\v''       So  if  a  man  plead  a  conveyance  of  a  rent,  or  the  like, 
(t.  El.  :)o\.     thut  cannot  pass  without  deed,    without  producinir  the 
VoTv/Jui.^Cr.  deed  in  pica,  it  is  not  holpen  :  for  it  is  not  enough  for  the 
party  to  say  that  he  is  executor,  or  that  rent  was  granted 
to  liim ;  but  the  court  must  see  and  adjudge  of  it,  or  else 
the  right  appears  not,  and  the  adverse  party  may  cause 
the  deed  to  be  enrolled,  which  makes  it  a  part  of  the  plea, 
wJieroupon  the  court  shall  judge  whether  it  maintain  the 
plea  or  not. 
Post.  307.  Ac-      So  if  the  means  be  wanting  whereby  the  right  should  be 

cord  liou.    JJr.  ,  ...  ,  ,  .^  .     . 

1(3.   :)  (>.  i.Yi.  made  to  appear,  it  is  incurable  :  as,  if  a  man  bring  an  ac- 
L.'2Cii.h'.    Cr.'  t\on  of  debt  upon  an  obligation,  and  produce  it,   but  say 
^^'  '''■  it  be  made  beyond  sea,  or  in  no  place,  a  general  demur- 

rer serves.      And   for  the   same  reason   two    affirmatives 
without  a  traverse  is  not  holpen,  because  it  admits  no 
trial,  without  which  the  court  cannot  see  the  right. 
Ant.  rj.'i.  j(v.       If  a  man  bring  an  action  upon  an  obligation  to  perform 
ih.  \.i.  z\ii.^  '  3'i  award,  the  defendant  pleads  no  award  made,  the  plain- 
Veiv.  uj.         till  replies  and  shows  the  award;  now  Jiere  is  a  full  issue, 
a  negative  and  an  affirmative  :  yet  if  the  plaintit!*doth  not 
also  assign  tlie   breach,  the  defendant  may  demur  gene- 
rally ;  yet  that  breach  was  not  traversable,  but  the  plea 
as  between  the  parties  hath  an  issue  before.     And  this  is 
but  an  excrescence  or  surplusage.    But  yet,  because  it  doth 
fiiii.  :%^  not  appear  to  the  court,  that  he  had  right  or  cause  of  ac- 
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tion  without  it,  it  is  matter,  and  not  form,  to  set  it  forth     [233  a] 
for  information  of  the  court.     And  this  is  a  case  of  some     v^'V'*^' 
singularity  upon  this  statute. 

But  now  to  the  case  in  question  :  the  descent  to  Milling- 
ton,  as  cousin  and  heir,  is  the  substance  and  body  of  the 
pl^a ;  and  the  rest  which  is  required  under  the  vizt.  is  but  a 
specification  and  explicatioi^of  the  same  thing,  by  manner 
how  it  is,  which  is  not  the  point  issuable,  but  the  general 
descent,  as  it  is  ruled  in  the  case  of  Challenge  for  cousin- 
age, M  Elis.  Dyer  319.  9  E.  4.  3.  and  19  H.  8.  7.  And 
note,  that  this  is  matter  of  fact  to  be  tried  by  jury, 
whether  it  were  tried  generally  or  specially  :  so  it  is  not 
like  the  cases  of  not  showing  deeds,  or  the  like,  whereof 
we  speak  before,  whereupon  the  court  is  to  judge. 

Note  Wimbish  &  Talboys's  case,  Plo.  Wimbish  and  his  Pio.  4«.  b. 
wife  plead,  that  she  was  the  person  to  whom  the  interest 
of  the  land  did  belong,  after  Elizabeth  Talboys  ;  and  the 
opinion  of  the  court  was  equal,  whether  that  were  well  or 
not ;  yet  that  was  at  the  common  law  before  this  statute  ; 
bat  indeed  the  plea  followed  the  words  of  the  stat.  II  H. 
7.  which  were  in  the  general;  whereupon  they  relied  . 
that  maintained  the  plea  ;  and  that  was  less  certain  than 
this,  for  she  might  be  next  either  by  descent  or  purchase, 
or  by  reversion  or  rem. 

Now  where  it  was  objected  by  Warburton,  that  if  the 
pedigree  had  been  set  down,  the  plaintiff  might  have 
pleaded  a  release  of  any  of  those  ancestors,  or  pleaded 
bastardy  in  any  of  them  ;  it  was  answered,  that  the  traverse 
of  the  descent  of  the  rent  to  Millington,  must  have  been 
the  issue  in  both  cases,  and  would  have  served,  and  so 
will,  though  the  pedigree  be^  not  set  down. 

Note,  that  as  a  demurrer  at  the  common  law  Aid  confess 
all  matters  formally  pleaded  ;  so  now,  by  the  statute,  a 
general  demurrer  doth  confess  all  matters  pleaded,  though 
infoimally,  according  to  the iTonns  meant  by  this  law.  Iq^'^^^'^P^- 
For  such  Ibrms  are  now  not  material,  not  being  expressed 
in  the  demurrer. 


3dO  Lord  Darct  v8.  Ask  with. 

[234] 


LoBD  Darct  vs.  Askwith. 


Warte. 


General  wordi,  in  a  leue,  will  not  give  the  leaaee  a  right  to  fell  timber. 

The  grant  of  a  thing  carries  with  it  all  which  ia  incident  to  it  and  neoeanry  to  ita 

enjoyment. 
If  the  leasee  of  a  manor  open  a  new  mine,  it  ia  waste ;  bat  if  a  lemee  of  otmm  bj 


name,  open  a  new  mine,  it  ia  not  waste  ;  bat  if  he  takO'timber  for  the  maiiten- 

ance  or  nae  of  the  new  mine,  it  ia  waifg.  ' 

If  the  lessee  do  any  act,  by  which  the  nature  of  the  thing  demiaod,  ia  changed,  « 

to  turn  meadow  into  arable,  wood  into  pastore,  6dc.  it  is  waste.    Stems  if  he  only 

better  a  thing  in  the  same  kind,  as  to  dig  a  meadow  to  make  a  drain  or  aewe^  Aec 
If  the  lessee  build  a  new  hoase,  at  his  own  charge,  it  ia  not  waste  ;  but  if  he  an- 

^ect  to  keep  it  in  repair,  or  fell  timber  to  bnild  or  repair  it,  it  is  waste.^1) 

Meame  case.  JoHN  Lord  Darcy  brought  an  action  of  waste  against 
?%.^V^.  Robert  Askwith  and  John  Marshall,  upon  a  lease  made 
» H  V  w  ^y  ^°®  Edward  North  to  one  Arthur  Denly,  34  H.  8.  of 
ftCo^i  the  manor  of  Swillington,  and  had  general  words,  tofcte, 

Ebor.  bo9corum  vendiiianibu8j  magna  maeremioj  magnis  orftari- 

General  words  ,  .        .  _«  o*^  i*  j        a.      o 

wiUnotgiTe     ous,  mtnens  caroonunij  fyc.  tntam  amplt$  modo  et,  i^e. 

^terT  proui  the  lessor  habuU  vel  jure  habere  potuUy  for  the  tenn 

of  eighty  years,  and  conveyed  the  reversion  to  the  plain- 
tiff, an<)  the  lease  to  the  defendant,  and   then   assigned 

i^j^nd.S94.n.  waste  in  felling  of  oaks.  The  defendants  plead  that  they 
felled  those  trees  for  the  making  of  punchions,  corfes, 
rolls,  roll-scoops,  and  other  utensils  in  and  about  certain 
coal-mines,  parcel  of  the  demise  ;  and  without  which  they 
could  not  dig,  and  get  the  coals  out  of  the  pits,  and  did 
bestow  the  same  trees  accordingly :  whereupon  the  plain- 
tiff demurred  in  law. 

And  first,  there  was  no  question  made,  that  the  lessees 
might  fell  timber,  by  force  of  the  general  words,  because 
those  words  are  concluded  under  a  term,  which  argues 
that  it  gives  not  the  trees ;  as  it  is  resolved  2  Eliz.  Dyer 

Moo.  831.  Ac-    180.  and  33  Eliz.  Dyer  374.  *  Bat  the  only  question  was, 
whether,  by  implication  of  the  law,  by  leasing  the  coal- 
mines, the  lessor  gave  power  to  fell  the  trees  for  the  use 
11  Co.  48,  a.     of  the  coal-mines.     For  th^grounds  were  agreed  tempore 


(1)  As  to  what  kind  of  fixtures    may  be  erected  and  removed  by 
tenants,  &c.  without  committing  waste,  see  3  East  38,  Elwes  vs.  Maw, 
where  the  law  on  this  subject  is  fully  discussed,  and  all  the  cases  cited. 
See  also  6  Johns.  5,  Heermance  v.  Vemoy.    7  Mass.  4^  Goddanl  v 
Chase.    1  Camp.  227,  WathereU  v.  Howells. 
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E.  1.  F.  Grants  41,  that  the  grant  of  a  thing  did  carry  all     [234  a] 
things  included,  without  which  the  thing  granted  cannot     ^-^^v^^ 
be  had.     But  this  case  was  adjudged  by  the  court,  una  s  Roii.  60.' 
voce,  against  the  defendant,  for  that  ground  is  to  be  under- 
stood of  things  incident  and  directly  necessary.     Thus,  if 
I  give  you  the  fish  in  my  waters,  you  may  fish  with  nets, 
but  you  may  not  cut  the  banks  to  lay  the  water  dry.     If  I 
grant  or  reserve  woods,  it  implies  a  liberty  to  take  and 
carry  them  away.    So  the  law  that  allows  a  fine  levied  by 
an  infant,  allows  him  likewise  to  declare  the  uses.    But  in 
the  principal  case  it  was  first  agreed,  that  this  shall  be  loco.  4S.b. 
taken  for  a  mine  opened  since  the  lease,  because  that  is 
strongest  against  the  defendant  that  pleads  it.     Now  then 
if  mines  had  not  been  granted  by  special  name,  it  had 
been  waste  to  open  a  mine  of  new.     For  it  is  generally  6  Co.  is.  Co. 
true,  that  the  lessee  hath  no  power  to  change  the  nature  77.  s'roU.  Ab. 
of  the  thing  demised  ;  he  cannot  turn  meadow  into  arable,  e  Co.  l.  43.  hi 
nor  stub  a  wood  to  make  it  pasture,  20  H.  6.  1.  nOr  dry 
up  an  ancient  pool  or  piscary,  5  R.  2.  Wast.  97.  nor  sufier 
ground  to  be  surrounded,  nor  decay  the  pale  of  park  ;  for 
then  it  ceaseth  to  be  a  park.    Nor  he  may  not  destroy  or 
drive  away  the  stock  or  breed  of  any  thing,  because  it  dis- 
herits and  takes  away  the   perpetuity  of  succession,  as 
villains,  fish,  deer,  young  spring  of  woods,  and  the  like ;  but  2  Leo.  174.  Ac- 
he may  better  a  thing  in  the  same  kind,  as  by  digging  a 
meadow,  to  make  a  drain  or  sewer  to  carry  away  water. 

A  lessee  may  build  a  new  house  where  none  was  before,  CcLituncor© 

,  ,  /  ,  ,  ,  i.      .  *^®®  est.  43.  a. 

but  that  must  be  every  way  at  his  own  charge  :  for  he  must  Wast.  1  hmu 
neither  take  timber  or  other  things  wastable,  neither  to 
build  nor  repair  it,  though  it  be  never  so  needful.  And 
yet  if  he  keep  it  not  in  repair,  an  action  of  waste  lies, 
though  the  writ  be  in  domibua  dimisais.  42  E.  3.  22. 
17  E.  2.  17  E.  3.-Fitz.  Wast.  118.  101.  and  11  H.  4.  34. 
But  if  the  lessor  builds  a  house  after  the  lease,  the  lessee 
is  not  bound  to  keep  it  in  repair.    49  E.  3.  1 . 

Now  upon  the  like  reason,  though  it  were  no  waste  to 
open  a  mine  in  this  case,  as  it  would  have  been  if  the  de- 
mise had  not  been  of  mines  by  special  name  ;  yet  it  is 
like  a  house  new  built,  for  maintenance  whereof,  the  les* 
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[234  6]  see  can  fell  no  timber  $  and  so  much  worse,  as  a  new  house 
""-^^^^^^  betters  and  increaseth  the  inheritance,  whereas  the  making 
and  digging  of  mines  decays,  and  perhaps  destroys  the 
inheritance  of  the  mine.  And  therefore  it  is  against  rea- 
son to  make  one  waste  to  maintain  another.  And  so  the 
difference  is  apparent  between  this  case  and  the  liberties 
inclusive  of  houseboot,  firebgot,  hedgcboot,  and  the  like, 
which  all  tend  to  the  preservation  of  the  thing  demised, 
and  ploughboot  depends  upon  the  favor  of  tillage.  This 
[235]  was  the  judgment  and  reason  of  this  case,  which  I  did  de- 
liver, at  the  request  of  the  rest  of  the  judges,  for  us  all. 

And  I  am  of  the  same  opinion,  though  the  mine  had 
been  open  at  the  time  of  the  lease,  and  though  both  les- 
sor and  lessee  had  used  to  take  timber  for  those  purposes : 
for  the  lessor  might  use  his  own  as  pleased  him,  and  the 
wrong  of  one  lessee  cannot  warrant  another's  wrong. 


Error. 


Jenk.  Cent. 
SiO.  Chal- 
loDge  may  be 
taken  to  ue 
panel  made 
by  the  sheriff*, 
after  a  tales 
prayed  unto 


Estoppel  binds 
not  where  it  is 
enforced  by 
necessity. 


Vicars  V8.  Langham. 

There  can  be  no  challenge,  either  to  the  panel  or  the  poll,  nntil  there  be  a  fbll  jniy  { 
but  a  challenge  must  be  taken  to  the  panel  before  any  of  the  jurors  arc  sworn. 

The  plaintiff*  may  have  a  challenge  to  the  panel,  by  exception  to  tlic  sheriff^,  after 
praying  a  ven.  fac.  and  a  tal€§  to  him,  though  the  cause  of  challenge  existed  be- 
fore. 

A  juror  may  be  challenged  for  a  cause  happening  afler  he  was  sworn  ;  but  not  so  of 
the  panel. 

A  WRIT  of  error  was  brought  in  the  exchequer  cham- 
ber, upon  a  judgment  given  in  exchequer  between  Vicars 
and  Langham,  and  the  error  assigned  was,  that  the 
sheriffs  of  London  having  returned  a  jury,  and  they  being 
called,  and  some  not  appearing,  the  defendant  prayed  a 
idles;  and  afler  the  jury  made  full  by  tales^  then  the 
plaintiff  challenged  the  whole  panel  by  exception  to  the 
sheriffs ;  whereupon  the  jury  was  quashed,  and  a  new  jury 
impannellcd  by  the  coroners,  by  which  the  cause  was 
tried. 

Now  the  exception  was,  that  the  plaintiff,  having  prayed 
a  tales  to  the  sheriffs  and  obtained  it,  was  estopped  to 
challenge  the  panel  for  exception  to  the  sheriffs. 
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But  it  was  resolved,  that  there  could  be  no  challenge  [236  o] 
neither  to  the  panel  nor  to  the  poll,  till  first  there  were  v,-^'-^ 
a  full  jury  ;  so  that  the  jury  not  appearing  full,  there  was 
a  necessity  to  have  a  tales,  or  else  the  challenge  could 
not  have  been  taken ;  and  so  the  cause  would  have  re- 
mained pro  de/ectujuratorum,  if  that  the  plaintiff  had  not 
prayed  it,  for  the  defendant  would  not,  and  so  the  judg- 
ment was  affirmed. 

And  note,  that  in  this  case  there  were  none  sworn  be- 
fore the  challenge,  but  only  impannelled.  But  if  the 
principal  panel  do  once  appear  full,  then  the  challenge 
must  be  laken  to  the  panel  before  any  be  sworn,  or  else 
it  comes  too  late. 

Note,  that  where  the  plaintiff  sues  his  ven./ac.  to  the 
sheriff,  he  is  not  estopped  thereby,  to  challenge  the  panel 
for  kindred  or  other  cause  that  was  before  the  ven.  fac. 
And  though  a  juror  may  be  challenged  for  a  cause  hap- 
pened since  he  was  sworn,  yet  the  panel  cannot  be  so ; 
for  no  ill  affection  of  the  sheriff,  arising  since  the  jury 
sworn,  can  make  the  jury  suspected,  that  was  impannelled 
before. 


Common  qipurtenuit  miy  be  appottioDed  aa  ■  ditriiion  of  Ilie  luul. 

It  was  adjudged,  that  where  one  had  a  common  appur-  common  ip- 
tenant  to  ten  acres  of  land  for  all  his  beasts  levant  and  ■i^'^lppor. 
coucbant  upon  the  same,  and  sold  part  of  it,  that  the  com-  Ii'™^n?J" 
mon  should  be  apportioned,  and  every  one  should  have  ^J  iioi''*''' 
common  for  his  beasts,  levant  and  couchatU  upon  his  part :  '^(»-  >  Cr.ist, 

„  ,  .  .  ,      ,  ,  iSl.  Nov  30. 

for,  there  are  things  entire  m  several  degrees ;  some  that  Ca.  l.  lis.  it 
cannot  be  divided  by  any  act  of  the  parties,  as  warranty,  3  all  ts!  m!  otr. 
conditions,  and  such  other,  which  yet  by  act  in  law  are  jfa^i,  **^''' 
divided.  But  the  case  of  common  is  not  so  strict  an  en-  fciMlas^'"'' 
lirety ;  and  the  mischief  of  generality  of  the  case  requires  '^nte  &,  im. 
an  extension  for  the  common  good. 
50 


[236] 


Traske's  Casr. 


Countess  or  Exeter  va.  Lady  Rosbe. 

und  b;in«iuniD>tian  Ln  court,  till  be  liu  tdviaedl;  read,  penned,  ind 


''  In  the  star  chamber,  in  the  great  cause  between  the 
Countess  of  Exeter,  the  Lady  Rosse  and  others,  because 
the  Lady  Rosse  and  one  Sarah  Swarton,  her  maid,  had 
charged  the  Countess  of  Exeter,  that  she  had  delivered 
unto  the  said  Lady  Rosse,  at  Wimbleton,  at  the  Earl's 
house,  in  a  certain  chamber  there,  a  paper  written  and 
signed  by  herself,  (as  she  said,)  containing  a  confession  of 
certain  foul  faults,  and  a  submission  thereupon,  which 
was  showed  unto  the  king,  his  majesty  commanded  Ser- 
jeant Crew,  and  the  serjeant  Moore,  of  counsel  of  either 
aide,  to  go  to  Wimbleton,  and  there,  in  the  same  chamber, 
to  examine  the  Lady  Rosse  and  Swarton,  upon  all  such 
things  as,  upon  their  view  of  the  place,  they  might  judge 
likely  to  discover  the  truth  or  falshood  of  the  same  mat- 
ter ;  which  they  did  accordingly,  without  oath.  Now  the 
same  persons  being  afterward  examined  in  court  as  de- 
fendants, upon  all  things  that  the  plaintiffs  listed  ;  they 
did  further  examine  them  upon  interrogatories,  whether 
that  declaration  which  tbey  had  made  at  Wimbleton  be- 
fore the  two  Serjeants  were  true  or  not ;  but  they  did  not 
•bow  them  that  declaration  now ;  whereupon  they  answer- 
ed that  tbey  were  true. 

Now  upon  motion  in  open  court,  it  was  resolved  that 
these  examinations  were  not  welt  taken ;  for  no  man  is 


PercK  vs.  STArFORD.  395 

bound  by  an  examination  in  court,  till  first  he  have  ad-  [236  a] 
visedly  read,  perused,  and  corrected  it,  as  he  sees  cause, 
and  then  finally  concluded  it.  Therefore,  this  being  first 
taken  without  oath,  there  was  no  reason  to  bind  them  to 
it  by  a  new  oath  by  memory  without  review,  and  therefore 
by  order  it  was  suppressed.  Nevertheless,  because  it  was 
like  that  the  said  examination  might  serve  the  better  to 
discover  truth,  it  was  ordered  that  the  same  their  declara- 
tions should  be  showed  them,  and  they  reexamined  upon 
them.     And  so  they  were. 


Stanhope  va.  The  Bishop  or  Lincoln,  &c.  [237] 

Of  advowtoDB,  dinolatioo  of  nuHUMtieries,  dec. 


Peter  va.  Stafford. 


[2443 


False  imprifl. 


l<  aiae  impri 
Wbaro  the  iisue  if  of  mattera  of  record  miied  with  matten  of  fact,  the  trial  mast  Moanic  Ca 
beperpaU,  Hut.  20.  2  Ro. 

'^   '  676.  Bar.  Br. 

Geoboe  Peter,  attorney,  brought  an  action  of  false  Record  or  not 
imprisonment  against  Sir  John  Stafford  and  others,  for 
imprisoning  him  at  Bristol.  The  defendants  plead  that 
time  out  of  mind  there  hath  been  a  court  of  record  holden 
at  Bristol,  every  Monday,  &c.  before  the  mayor,  &c.  ac- 
cording to  the  custom  and  liberties  of  the  said  city,  and 
that  according  to  the  said  custom,  Sir  John  Stafford  levied 
a  plaint  there  against  the  plaintiff;  whereupon  the  other 
defendants,  being  Serjeants,  were  commanded  to  arrest 
him,  which  they  did,  &c.  The  plaintiff  took  issue,  that 
Sir  John  Stafford  did  levy  no  such  plaint  against  him, 
pratU  ;  and  it  was  found  for  the  plaintiff.  And  it  was  said 
in  arrest  of  judgment,  that  it  ought  to  have  been  tried  by 
the  record.     But  the  court  resolved  that  it  was  well  tried ;  g- P- Swr 

208  SOI. 

for  the  matter  of  record  was  mixt  with  the  matter  of  fact, 
that  is,  whether  the  court  were  kept,  and  the  plaint  levied, 
according  to  the  custom  and  liberties  of  the  city ;  which 
is  a  matter  of  fact  triable  per  paia.    Also,  the  levying  of  a 
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[241  a]     plaint  is  like  the  suiog  out  of  an  original,  which  is  not  of 
-^  ^^^^      record  till  it  be  returned  in  the  court. 
2K0.37C  .No.        And  so  the  plaintiff  had  judgment  in  this  case.   (1) 

».  i  Co.  47.  b. 


'  1  i  VuU  I  Pick.  367,  Brier  ▼.  Woodbmy,  aec.    2  Pick.  206,  Parka  r. 
Hall. 


Q^t^  ESSINGTON    V«.    BOURCUER. 

In  A*:\it  zipuaaX  levenl  defendaoti,  one  alone  may  wage  hU  law. 

S«;V(:ral  (IcteDdanta  may  not  acTer  in  dilatonr  pleas,  bat  in  ban  tbcj  may.  {\) 

i>i*iit  atcAinnt         EssiNGTON  Rgainst  Bourchcr,  knight,  Turner  and  others, 
iitl".fio^ion«  brought  an  action  of  debt  of  one  thousand  and  eight  hun- 
M^mnr7'      ^^^^   pounds  upon   an   insimul   computaverutU,  and  an 
ifiit.  ST..  Knii.    arrear  of  eight   hundred   pounds,  whereof  all   the   rest 
Wt.  ^ '      '     paid.     Bourcher  was  outlawed  :  Turner  and  the  rest  ap- 
r245|       pearcd   by  one  supersedes;  Turner  alone  tendered  his 
law,  that  he  with  the  rest  did  not  owe,  &c.     And  the 
others  not  outlawed  did  plead  to  the  country.     And  it 
was  objected  against  Turner,  that  he  was  not  to  be  ad- 
mitted to  his  law  alone,  because  they  were  all  charged  as 
one  defendant,  being  for  a  joint  debt,  and  so  they  must 
answer  together.      But  it  was  answered,  that  this  was 
unreasonable  ;  for  so  by  joining  with  me  as  joint  defend- 
aiitH,  I  must  be  subject  to  his  plea,  though  he  would 
confcbH  tlie  action.      Now  though  the  defendants  shall 
not  sever  in  dilatorios,  yet  in  bars  they  may. 

And  after  divers  motions,  there  were  precedents  pro- 
duced, one  in  Tr.  12  Jac.  Rot.  2226.  and  another  Hill.  13 
Jac.  Rot.  541,  and  a  third  in  Hill.  41  Eliz.  Rot.  445, 
where  one  of  the  defendants  alone  waged  his  law,  that  he 
and  the  rest  did  not  owe,  and  the  nihil  dicunt  et  parcaiur 
judicium,  till  the  law  made  or  failed,  and  after  the  law 
Co.  I..  r:f>.b.  being  made,  judgment  against  the  plaintiff.  And  so  in 
this  case,  Turner  was  received  to  his  law,  and  the  plaintiff 
nonsuit. 


(1)  This  ilirtum  seems  not  to  be  correct  Odo  defendant  may  plead 
one  ]>Umi  in  abatement,  and  the  other  another ;  or  one  may  plead  in 
iibateniont,  nnU  the  oUier  in  bar.  Com.  Dig.  Abatement  (I.  C)  (I.  7.) 
PmU  l^ipplodick  V.  Terwhit.  p.  240. 
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[245  a] 
Pie  vs.  Westlet.  v-»^v^w 

Information. 
A  common  infonner  mutt  show  comctly,  in  hif  information^  how  the  penalty  is 
-  to  be  a{>propriated. 

Pie  did  inform  against  Wesiley,  innholder,  for  uttering 
of  flesh,  thirty  days  forbidden,  unde  petit  adviaamerUum 
cur.  et  qtwdforisfaciai  five  pounds  for  every  offence,  unde 
ipse  petit  medietcUem.  Upon  not  guilty,  it  viras  found 
against  the  defendant ;  and  now  it  was  said  in  arrest  of 
judgment,  that  there  was  a  statute,  scU.  that  gives  five 
pounds  for  an  ofience,  but  then  it  divides  it,  one  third 
part  to  the  king,  another  to  the  informer,  and  the  third  to 
the  poor ;  et  curia  advisare.     But  I  am  of  opinion  that  information 

.%      '    g.  ^*         ••         m    '      ^     ^  •    i»  <•        1^1^  must  conclude 

the  information  is  msumcient ;  for  an  mformation  hath  not  with  the  de- 
only  somewhat  in  it  of  an  indictment  to  lay  down  an  ^^t^ 
offence,  but  hath  also  the  nature  of  an  action,  for  the 
party  to  demand  his  due,  as  in  another  action,  which  is 
his  office'  to  demand  certain,  and  not  the  court's  to  as- 
sign ;  therefore  if  he  make  no  demand,  or  demand  that 
appears  not  to  be  due,  his  information  is  insufficient.  (1) 

(1)  See  4  Mass.  465,  Commonwealth  v.  Messenger,  ace. 


Bickford  vs.  Bickford.  Case. 

Where  the  action  is  falsified  by  the  plaintiff's  own  showing,  judgment  will  be 
arrested. 

Bickford,  an  administrator,  brought  an  action  of  debt  Action  falsified 

'  o  of  the  plain- 

against  Bickford ;  and  after  issue  found  for  the  plaintiff,  it  tiff's  showing, 
was  spoke  by  Chibborn,  in  arrest,  that  the  action  was 
brought  the  second  of  April,  16  Jac,  and  the  administra- 
tion was  laid  in  the  declaration  granted  the  eleventh  of 
May  after.     So  the  judgment  was  stayed.  (1) 

(1)  Vide  anU  189,  Harbin  v.  Green. 
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[345  6] 

^^^-v-^  Mason  vs.  Grafton. 

A  declaration  for  goodi  enbeiiled  in  the  defondent'e  inn,  ie  good,  withoat  aveEring 
it  to  be  a  common  inn. 

Action  against       Mason  brought  RD  RCtioD  of  the  CEBe  BgRiost  GraftoD, 

UjingcoMiume  for  goods  embezzled  out  of  his  inn ;  and  found  for  the 

^^^266.' b.      plaintiff.      In  arrest  it  Mras  ezcepted  that  he  had   not 

lS^'^Ln!aa.  ^^^^S^^  t^  ^^  in  comnrnni  hospUio.     (Quare  if  both  in 

the  writ  and  declaration.)     Yet  because  the  declaration 

laid  the  custom  for  common  inns,  and  then  laid  that  he  was 

ho^friiaius  in  haspiHOy  the  plaintiff  had  judgment.     For  it 

shall  be  intended  (and  it  is)  damuSy  nan  kospUnmif  if  it 

be  not  commune.  (1) 

(1)  To  maintain  an  action  afainst  an  innkeeper  for  goods  losti  dtc  it 
most  be  a  common  inn,  and  tne  owner  must  be  a  passenger,  and  not 
merely  a  neighbour.    8  Ca  33,  Calye*s  case. 


[  246  ]  Harris  vs.  Ap-John. 

Treapan. 

Writ  of  ven,/ac.  and  hah.  carp,  may  be  amended  after  verdicL 

Amendment  TRESPASS  by  Harris  against  Ap-John ;  after  verdict  it 

fortreapaas.  '  wRs  found  that  the  ven.  fac.  and  habeas  carpus  was  de 

iRoU^'m  plficUo  debiti.     And  the  court  amended  it.     1  Cro.  Car. 

3Cr*^;fe.  275,  528,  like  case. 


2y?«^*?-  HoLPORD  VS.  Parker. 

Delivered  aa  a 

acrole  to  the  *      uv    *•  ^     «  ..         ,       . 

party.  S  Ro.  26.  ^^  obligation  cannot  bo  delivered  to  the  obligee  himself  aa  an  etcrow. 

Co.  Lit  36.  a. 

ThV'*  ^  JS  '       ^^^'^  P^  ^^If^^  verww  Parker  J  sur  obligation.    The 

Ca.Ro.2.  Ab.  defendant  pleaded,  that  he  delivered  the  writings  to  the 

86!Bianden    '  plaintiflf  himself,  as  a  scrole,  upon  condition,  &c.     Et 

^. Moor,  642.  issint  nicnt  son  fait;  and  demurred.     Judgment  against 

^^c^^  the  defendant,  without  arguments.     3  Cro.  520,  like  judg- 

Cr.Ei.8w.  ment.  (1) 

the  same  Ca.  ^    ^ 

Cr.  El.  835. 


n^ki^Sn^'         ^^^  '^^^^  ^®  delivery  of  a  deed  should  operate  as  an  escrow,  it  is 
m  8»4  necessary  that  it  should  be  anade  to  a  stranger  and  not  to  the  party ;  for 

1  Brni.  i66.       if  0^0  make  a  deed  and  deliver  it  to  the  party  to  whom  it  is  made,  as  an 
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Mcrow  upon  certain  conditions,  in  such  cue,  let  the  fonn  of  the  words  [246  a\ 
be  whatever  it  may,  the  deliveir  is  absolute,  and  the  deed  shall  take 
eflbct  presentlj  as  iiis  deed.  8  Mass.  330,  Fairbanks  v.  Metcalfe.  But 
if  a  deed,  intended  as  an  escrow,  be  delivered  to  the  grantee,  but  inune- 
diately  afterwards,  according  to  the  understanding  and  agreement  of 
Ibe  puties,  it  is  placed  in  me  hands  of  a  stranger,  to  be  lept  by  him 
as  an  escrow,  until  a  certain  event  should  happen ;  in  such  case  the 
deed  would  be  considered  merely  as  an  escrow.  The  plain  sense  and 
justice  of  the  case  would  require  that  the  deed,  while  in  the  hands  of 
the  grantee,  should  be  considered  as  in  traruiiu  to  the  possession  of  the 
stranger.  The  grantee  would  be  considered  as  merely  the  instrument 
or  agent  of  the  mLntor  to  deliver  the  deed  to  the  stranger  as  an  escrow. 
^  Fairbanks  v.  Bietcalf,  vb.  ntp.  An  escrow  generally  takes  its  effect 
from  the  second  delivery  only.  If  therefore  a  grantor  deliver  the 
instrument  to  a  third  person  as  his  escrow,  to  Be  delivered  to  the 
grantee,  upon  some  future  event,  as  the  grantor's  deed,  and  it  be 
accordingly  delivered  to  the  grantee,  it  is  not  the  grantor's  deed  untfl 
tiiis  second  delivery.  2  Johns.  248,  Jackson  v.  Catlin.  Fairbanks  v. 
Metcid^  vb.  sup.  But  where  a  deed  is  delivered  as  an  escrow,  and 
either  of  the  puties  dies  before  the  condition  is  performed,  and  after- 
wards the  condition  is  performed,  the  deed  is  valid,  and  takes  eflfect 
from  the  first  delivery.  13  Johns.  285,  Ruggles  v.  Lawson.  And  in 
various  other  cases,  a  deed  delivered  as  an  escrow  will  take  its  eftct, 
and  be  considered  the  deed  of  the  maker  from  the  first  delivenr,  if  this 
construction  diould  be  necessary,  in  furtherance  of  the  lawful  inten- 
tions of  the  Mrties.  9  Mass.  307,  Hatch  v.  Hatch.  18  Johns.  544. 
Beechman  v.  Frost    2  Mass.  447,  Wheelwright  v.  Wheelwright 


Constable's  Case. 

An  action  on  the  stat.  of  huo  and  cry  may  be  maintained  against  the  half  hundreii 
ofWaltham. 


Norton  v8.  Molineux  &  al.  CoTcnant. 

A  declaration  againat  the  defendant!,  naming  them  as  adminiatratora  of  the  gooda 
of  T.  C.  during  the  minority  of  M.  M.,  executrix  of  the  said  T.  C,  late  executor 
of  £.  C,  is  good. 

Norton,  executor  of  James  Hobart,  brought  a  writ  of  Administrator 

'  '  "   .  during  the  mi- 

covenant  against  Molineux  and  Ford,  administrators  of  nority  of  the 

.         .  ^  -mf  executor  of  an 

the  goods  of  Thomas  Carrell,  during  the  minority  of  Mary  cxecutor^ow 
Molineux,   executrix   of  the   said   Thomas  Carrell,  late  nLied.Poat 
executor  of  Edward  Carrell,  upon  a  condition  of  Edward  |^b!w7. 
Carrell's,  for  payment  of  an  annuity ;  issue,  non  est  fac-  ^  ^-  *"* 
turn ;  found  for  the  plaintiff.     It  was  moved  in  arrest,  by 
Towes,  that  the  defendant  should  have  been  named  ad- 
ministrator of  the  goods  of  Edward,  not  administered  by 


i 
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[246  6]  Thomas.  But  the  court,  being  informed  by  the  protho- 
notaries  that  this  was  the  ancient  form,  judgment  waa 
given  for  the  plaintiff.  If  the  children  had  been  defend- 
ants, they  should  have  been  named  but  executors  of  the 
executor,  for  the  rest  follows ;  but  the  committiag  of 
administration  is  of  both  goods,  but  the  precedents  rale 
in  the  titling,  &c.  (1) 

(1)  In  Massachusetts,  by  stat.1783.  c.  24  s.  19,  the  executor  of  an 
executor  shall  not,  in  consequence  thereof,  become  an  executor  of  the 
first  testator ;  but  in  every  such  case,  administration  ma^  be  granted 
upon  the  goods  and  estate  of  the  first  testator,  unadministercd  upon, 
with  the  will  annexed,  to  such  person  as  the  judge  of  probate  may 
think  fit 


Debt.  Leese  va.  Arrowsmith. 

The  imparlance  roll  may  bo  amended  by  the  instructions  of  the  clerk,  but  not  by 
the  plea  roll. 

Amendment  of  Leese  brought  an  action  of  debt  against  Arrowsmith, 
rofi/^^e*°^°  for  three  hundred  pounds ;  and  in  the  imparlance  roll,  the 
^aine  Ca.  count  was  upon  the  sale  of  divers  parcels  to  several  sums, 
^.'Sow^\  all  making  up  but  two  hundred  and  ninetyfour  pounds. 
iWMW^sii  ^^^  ^^^  ^®  count  upon  the  plea  roll  was  right,  and 
4i5|4d8|dS6'  upon  nihil  debet^  it  was  found  for  the  plaint.  And  al- 
284!  1  Cro.  92i.  though  the  imparlance  roll  could  not  be  amended  by  the 
&o. Ct.'chx. AG,  after  roll,  yet  because  Bayle,  the  plaintiff's  attorney, 
92. 1  Roll.  198.  affirmed  that  his  instructions  to  the  clerk  were  right,  it 
was  amended  by  the  court. 


Smith  vs.  Pannell. 

Court occicsi-        Smith  and  other  church  wardens  of  Ridgewell  in  Es- 

!ugUi  noTwith    scx,  presented  to  the  archdeacon,  that  one  Pannell  was  a 

Abr.°^296!*  mailer,  and  a  sower  of  discord  between  neighbours ;  where- 

[247]       upon  the   archdeacon  enjoined  him  purgation ;  and  the 

court  awarded  prohibition ;  for  the  clause  belongs  to  the 

leet,  except  it  were  in  the  church,  or  the  like. 


Wats  V8.  Conisbt.         Austin  vs.  Kirbt.  401 

[247  a] 
Wats  v$.  Conisbt.  >.^-v.^w/ 

Court  occle- 
Prohilntioii  lies  to  the  ecoleaiaitical  court  for  refiising  to  tdmit  proper  proof.       Biait. 

Elizabeth  Wats,  wife  of  Edward  Wats,  libelled  in  the  9®°5*  «,<^<^*?- 

'  '  siaatical  refu- 

spiritual  court  against  Jane  Conisby,  executrix  of  the  ex-  teth  competent 
ecutor  of  Henry  Conisby,  for  a  legacy  of  one  hundred  bition.  mitt. 
and  sixty  pounds.     The  defendant  pleads  the  release  of  HeU.  il™is4.^ 
Wats,  the  husband,  after  marriage  ;  and  there  were  two  aIITiss.'^'mo. 
witnesses  to  the  release,  but  both  dead ;  and  therefore  not  fiij-  X^K^?^, 

'  '  173.    Syd.  lot. 

allowed  ;   whereupon  prohibition  was  granted,  containing  ^^'J^fJ^% 
this  averment,  that  the  witnesses  were  dead,  and  that  she 
offered  to  prove  by  witnesses,  that  it  was  the  hands  of  the 
witnesses  dead,  and  that  Wats,  the  husband,  confessed 
that  he  subscribed  the  release.  (1) 

(1)  See  Yelv.  93,  Brown  v.  Wentworth. 


Luch's  Case. 

JuriBdiction,  &c.  of  orphan's  court,  Loudon. 


Scot  va.  Wall. 

Of  tythcB  and  modus  decimandi. 


Austin  vs.  Kirby.  [2481 

Austin  against  Kirby  ;  false  judgment  upon  a  judgment  Buper$acram. 
in  the  county  court ;  in  trespass,  the  jury  say,  that  the  de- 
fendant est  cuip.y  leaving  out  super  sacramentum  suum; 
and  reversed. 


Spray  vs.  Sherrot. 

New  writ  against  an  heir,  on  retersal  of  outlawry,  &c.  and  no  judgment  rendered. 

51 
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[346  b]     Thomas.     But  the  court,  beiog  inform' 
""'■"*'     notaricB  tliat   this  wna  the   ancient  ' 

given  for  the  plaintiff.  If  the  chi'  »■"«»*»,' w»l«  ttapwon 
ante,  they  should  have  been  nv 

ciecutor,  for  the  rest  fbllo'  'ui'y  against  Boucher  and 
administration  is  of  both  -/  pounds  jier  Oftnum,  aolvend. 
in  the  titling,  &c.  (1)       j  altom  works.     The  defendant 

.cK  no  clear  sains;  and  upon  de- 

'  '1  not,  IP    /*"<*  judgment,  without  argument.  For 
■:,/i  ilie  person,  and  the  rest  is  idle. 
,Jkiaa'  case.  (1) 

^11  gnnta  an  uinuitf  to  another  'to  be  received  out  of 
'|,'-iiuC^DlMf  ol'iaonef,'  or  'to  be  recdved  of  a  stianEer,' 
IronE,' &c.  thin  is  aufficient  to  charge  the  person  or  the 
u.  Dig.  Annuity  (A.  2.) 


lirat  testator;  but 
upon  the  goods 
witli  the  wiQ  ■ 
UunkAL 


Pakmer  va.  SIIERl:MA^ 

OftylbM. 

Napper  va.  SEWAni.. 

Of  lythm. 

Barret's  Cask. 

Al.lCll>tl»FI 

nt  rcruicd  bccoatc  the  plcndinga  were  no 

Bird  va.  Swell. 

;jftclmciit  and 

nut  irailly  pi. 

-aAr,i.  a 

for  ufinlt  ami  bMtcry  in-  joinE 
Tcrdict  f«r  Ihn  plaiiiliff,  uul  i: 

r      Bird  broufrht  against  Sncll  a  writ  containing  both  an 

„  ejeclione  Jirirur,  and  a  trespass  of  assault  and  buttory  :  and 

U|K>n  not  guilty  plcndcd,  verdict  was  given  for  the  plain- 

titr,  both  for  the  ejectment  and  battery,  and  entire  dama- 


'ci|.     Anil   the  court  Ktlviscd  oi'  lliu   jiidgmuiit, 
il  was  without  precedent;  but   tiio   (luiiiii^es 

1  not  be  released,  because  tliisy  were  cn- 
[:tmenl.      Nolo,  it  sceinetli  lioljicii  by  vcr- 


Ifui  nhliEaiiim 


It  ii[<pr» 


Tii(>iii>  broii;ilit   an  iictinii  of  debt  ufraini-t  Tiiylur,  and  c'..ii»i  ii|...i 
uouiited   upon  lui   ubli;:ali'))i   made   ultimo  die  .luffiisli.  ••!lt.,n^  ^,"' 
anno  4.  Kg.      Upon  Oi/rr  of  tliu  bond,  it  bore  dalw  1!)  die  '\uuii'  " 
Aug.  annoi.    Tlie  defendant  pleaded  »on enl  factum.    Tlie 
jury  found   it   his  deed,  and  the  plaintifl' had  judgment ; 
for  the  count  was  not  of  the  Hate,  but  of  the  making  ;  and 
the  jury  have  found  the  deed.     2  Cro.  1 30.  ( I  ] 


(1)  On  the  subject  of  variance,  seo  Slarkiu  on  Evidc-nco,  l.Viii  ((  Kg. 

In  an  arlion  a^rnin^it  tliv  ilrawitr  »r  ii  bill  of  oxL'linni;!',  tho  (locliirntiiiii 
■tatcd  that  Vno  ilGft-nilant.  'on  liiu  .'M  itHy  ut'  Veh.  Ir^lll,  nl,  \'i-.  miiib  liin 
certain  bill  of  cxc)isii$!;i,-,  &.i:.'  Tlic  bill  |irii<liLi'c<l  »|i]ii'anril  tii  hv  ilalei/ 
(ith  Feb.  IHIO.  Tlie  court  held  thiit,  iin  the  <lL-ol.irHliiiii  illil  nut  allo^o 
the  dntc  as  a  part  of  ilia  bill,  bat  only  nvfirreil  tliut  ili>ffiidunl,  on  ttint 
da^,  dreiv  tlie  bill,  being  KJli^tit  ax  In  IJie  (Into  <>r  it,  tlic  diitn  nf  tlic  bill 
being  difTcreiit  from  tlie  cIhv  in  Ihc  di-elnnttion  wn-i  riut  a  iiiuleriat  viiri- 
ance.  It  was  then  nhjcclod  tlint  an  the  day  of  dntwiiig  the  bill  wiui  al- 
leged an  a  subatantiul  averment,  not  being-  laid  under  a  tidrlirrt,  the 
plaintiff' u-aa  bound  to  prove  tiie  actual  day,  CHpccJaliy  a*  tlie  bill  itxeir 
■hawed  a  different  day.  But  it  was  rided  thot  the  allcnalioii  uT  tlie  day 
■  '        ■  -■    ■   -  ,(,  fu,.  tj,g  pinimiir  tu  prove  the 


Wat  jinmatGiiol,  and  tliitt  it  i 


failL 

But  in  another  case,  where  tlie  deelaration  alleged  that,  tlie  defendant 
on,  du:.  made  hia  certain  bill  uf  rxchangit  in  nriliiig,  * iKiirhift  ilatt  Iht 
*itm€  day  nnd  t/tar  nforfiaiit^  and  the  real  dale  of  the  bill  wax  dilK^rcnt, 
it  was  held  tliat  the  variance  was  fatal.  2  Cuinj).  :jU7,  note.  Whero  a 
<leed  has  no  date  or  an  iinpCMMible  dale,  and,  in  the  dei'd,  rerfreni'e  in 
undc  to  the  rfu/c,  that  word  will  be  cunstnied  (/iVirfrv,'  but  if  it  liana 
•cmrible  date,  the  word  date,  occurring  in  otlier  parts  of  the  deed,  means 
the  day  of  the  datt  and  not  of  dclivtn/.  4  Barn.  &  Creti.  '.t06,  Styles  v. 
"WardJe.    Jnlc  73,  Pope  v,  Skinner,  and  note. 


404  Bradshaw  vt.  Walker.        Mabsh  i)B.  Sparaet. 


Bradshaw  va.  Walker. 

Words  of  an  nncertiiii  seme,  u  '  filching  fellow/  &c.  are  not  actionable. 

Action  for  Bradshaw  bfought  an  action  upon  the  case  against 

ing  fellow.'  Walker  for  these  words,  '  thou  art  a  filching  fellow,  and 
Hut!34.TRoU.  didst  filch  from  William  Parson  a  hundred  pounds.' 
R.'ia^'acr!'  ^'  After  verdict  for  the  plaintiff,  cur.  advisare;  for  the  words 
4M.  Palm.  29.  ^^^  ^j-  ^^  uncertain  sense  and  so  judgment :  was  pronounc- 
ed, una  voce,  Mich.  17  Jac.  nihil  capiat.  (1) 

(1)  See  ante  p.  6,  Miles  v.  Jacob,  n.  (1.) 


Efeetitme,  *e.  MaRSH  V8.  Sparrey. 

In  ejectment,  if  the  word  devisit  be  used  in  the  writ,  by  miatake,  instead  of  demUit, 
it  maj  be  amended. 

Devmi  for  de-       Marsh  brought  an  ejectment  agaidst  Sparrey,  of  the 

i»b!wl^"*    demise  of  Sir  George  Wrottesly,  and  the  plaintiff  had 

verdict  and  judgment.     Now  it  was  moved  by  Hitcham, 

that  the  writ  was  devisU,  where  it  ought  to  have  been  de- 

misit ;  and  it  was  amended  per  curiam. 


Q.   impHl.  CUPPLEDICK  VS.  TeRWHIT. 

Vun«.    (See  anit  p.  6.  n.  (1.)) 

Where  one  defendant  pleads  in  abatement,  on  which  issue  is  joined,  and  the  other 
pleads  in  abatement  on  whicli  it  is  demurred,  and  the  issue,  is  found  for  the  de- 
fendant ;  the  whole  writ  shall  abate  upon  the  verdict,  without  determining  the 
demurrer. 

Hut.  31.  CuppLEDicK  brought  a  quart  imped,  against  Sir  Philip 

L.^iS^b.**  °*  Terwhit  et  alios,  qu.  permittat  ipsum  presentare  ad  eccle- 
siam  de  Ulcibi,  fyc.  The  defendant  pleaded  quod  nulla  talis 
habetur  ecclesia  vocaJt.  Ulcibi  in  com.  pred.     Whereupon 

Verdict.  issue  ;  and  after  verdict  pro.  def.  it  was  moved  by  Harris  for 

the  plaint,  that  the  ven.fac.  was  mistaken;  for  it  was  de 
vicineto  de  Ulcibi,  where  it  should  have  been  de  corpore 

Nulla  talis  ha-  com.,  as  wherc  the  issue  is  upon  no  such  town.     But  the 

oetur  eccUtia.  * 

court  gave  judgment  qd.  cassatur  breve ;  for  though  it  be 


CuppLEDiGK  va.  Terwhit.  Briers  vs.  Gohdard. 

denied  that  there  is  any  such  church,  yet  the  town  is  not 
denied  ;  and  the  count  of  ecdeHa  de  Ulcibi  is  an  allegation 
that  there  is  a  town  called  Ulcibi,  whereof  whether  there 
be  a  church  the  viane  ariseth  properly  from  the  town.  And 
though  I  observed  the  issue  did  not  meet  in  words,  for  the 
writ  is  ecclesia  de  Ulcibij  and  the  plea  eccleaia  vocat.  Ul- 
cibi, yet  the  effect  is  the  same.  And  note,  that  though 
another  of  the  defendants,  acil.  Gierke,  had  pleaded  like-  ^^J^-  *•  ^°* 
wise  to  the  writ,  no  such  bishop  of  Lincoln  as  was  named, 
&c.  whereupon  there  was  another  demurrer;  yet  the  whole 
writ  was  abated  against  them  all,  upon  the  verdict,  and 
no  opinion  given  upon  the  other  demurrer. 


Pie  va.  Deane. 

Whether  ttat.  35  Elis.  has  expired. 


Briers  t;^.  Goddard. 

If  an  administratrix  during  the  minority  of  the  executor,  gives  bonds  to  the  credi- 
ditors  of  the  testator,  and  then  marries,  the  husband  may  retain  the  goods  of  the 
testator  to  the  Yaluc  of  the  debts  so  assumed  by  the  wife. 

Ijhter  Briers  and  Goddard,  administratrix  durante  mi-  Adm.  during 
nore  atate  of  the  daughter,  executrix,  made  divers  obliga-  ^^wlcuti? 
tions  unto  the  creditors  of  the  testator,  and  after  took  SI^'S"**  *^ 
husband.     And  the  court  was  of  opinion,  that  so  much  of  ^J^^\  i-  £l, 

t  31.  Swinb.287. 

the  ffoods  of  the  testator  as  amounted  unto   the  value  of  Post.  26i. 

2  Keb.  30 

the  debts  paid,  and  undertaken  by  the  wife,  the  husband  i  Roir.9S3. 
might  retain  as  his  own.  isS^pio.isG. 

^uare,  how  the  case  shall  be  if  the  wife  die?  for  then  lco%^'.^' 
the  husband  is  no  longer  chargeable  by  her  bond.     Also  co^L^^b'**^* 
the  court  was  of  opinion,  that  this  kind  of  administration,  6  Co.  36.  a. 
during  the  minority  of  an  executrix,  was  not  within  the 
Stat,  of  21  H.  8,  to  be  granted  of  necessity  to  the  widow 
of  the  testator,  because  there  is  an  executor  all  the  while  ; 
otherwise,  perhaps,  it  were,  if  the   executor  were   made 
from  a  time  to  come. 


i 


Philips  t^^.  Wood.         Haugh  vs.  Topsall. 

Hide  t^^.  Ellis. 

Cuitoni  of  tything. 


[251]  Philips  vs.  Wood. 

Battery. 

The  writ,  in  tretpan  for  SMtult  and  battery,  waa  againat  thretf  and  the  count 

against  one  only,  and  held  g^ood  after  verdict. 

1  Le.  41.  Philips  brought  a  trespass  of  assault  and  battery  against 

YeL  6s^'  Ant.  Wood,  and  Wood  pleaded  not  guilty,  and  it  was  found  for 
37*i>!^'  ^^*^"  ^^c  plaintiff.     And  after  verdict  it  was  moved  in  arrest  of 

judgment,  that  the  writ  was  against  these  two  defendants 
H.ie.Jac.Rot.  and  another,  and  therefore  the  count  ought  to  have  been 
iCr.'ssT.         in   the  simul  cum,  which   was  not.     Et  curia  adviaare. 

But  Tr.  17.  judgment  was  given ;  but  it  was  taken  as  no 

original,  and  so  aided  by  the  statute. 


i^*»^-  Haugh  vs.  Topsall. 

After  judgment  and  a  writ  of  error,  a  motion  to  amend  the  imparlance  roll  to  make 
it  agreeable  to  the  original,  refbsed. 

No  amendment  Fetherstone  Haugh  against  Topsall,  action  of  debt 
lance  roi^  by  against  the  executor.  The  writ  was  purchased  in  the 
^^origin  county  of  the  city  of  York,  and  the  declaration  upon  the 
1  Sml'  ^  imparlance  roll  was  entered,  M.  13  Jac.  Rot.  3409.  And 
1  Ro.  m.        in  t},e  marccnt,  civit.  Eborum.     But  the  declaration  was, 

Hutt.  83.  I  Cr.  ° 

4f..  yi.  Ant.7fi,  that  the  testator,  apud  villam  A^ovi  Castri  super  Tinam 
cone,  se  teneri,  fyc.  Whereupon  the  defendant  imparled 
usque  Ilillar.,  and  the  plaintiff  counted  again  right,  cone. 
teneri  apud  civitatem  Eborum :  and  upon  issue  plene  ad- 
ministravit,  verdict  for  the  plaintiff,  and  judgment ;  and 
after,  the  record  removed  by  error,  and  this  assigned  for 

Cr. Jac. 89. 105,  error  in  the  kins^'s  bench.     It  was  moved  in  the  common 

311,408,625.  ,  1  ,         .  ,  ,,         .     ,        ,  111 

535.  pleas,   that  the   imparlance   roll  might  be  amended  and 

made   agreeable   to  the  original,  but  was  denied  by  the 
court. 
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Carver  vs.  Haselrig.  v,^-n^-w^ 

In  an  action  against  an  administrator  during  the  minority  of  an  executor,  the 
plaintiff  need  not  aver  that  the  executor  ii  itill  within  age.  (1)  SecuSf  if  the 
plaintiff  be  iuch  administrator.  (2) 

Carver  against  Haselrig,  (uim.  durante  minore  tBtate  of  Nonage  con- 
an  executor,  and  did  not  aver  that  the  executor  was  still  whom^averred. 
within  the  age  of  seventeen  years.     Opinion,  that  he  need  |^^;  J^*;^* 
not;  otherwise  it  were,  if  the  plaintiff  were  such  an  ad-  ],q^^'^c.^^' 
ministrator.     2  Cr.  10.    1  Ro.  R.  400.    Swinb.  287.     Yel.  sw,  wo.  Ye'w. 

_  .  „    ,  128.  Accord. 

128.     6  Co.  67.  b.     Yel.  128.  6C0.2y.a- 

_  Ant.  a«),  260. 

(1)  See  ante  p.  71,  Sherley  v.  Wood,  n.  (2) 

(2)  See  Cro.  El.  602,  Pigot  v.  Gascoyn.    1  Salk.  42,  Slaughter  v. 
May.    5  Mod.  395,  Atkinson  v.  Cornish,  ace. 


Grimestone  vs.  Molineux. 

Of  recusancy. 


Armested's  Case. 

Violation  of  the  king'i  proclamation  punished  in  star  chamber. 


Lake  vs.  Hatton.  [252] 

Only  a  party  grieved  by  a  libel  can  complain  of  it  in  star  chamber. 


Breadman  vs.  Coales.  [253] 

An  aaaignment  to  the  king,  by  the  haaband,  of  a  debt  due  to  the  wilfe  dum  sola^  'w 
good,  notwithstanding  the  stat.  7  Jac.  c.  15. 


Waddington's  Case. 

Of  the  form  of  the  writ  of  diem  clautit  extremum  to  the  escheator.  Sec. 
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^^,j^__^  Lake  va.  Hatton, 

8m  mto  p.  3M.  S.  C.  uul  S.  P. 

[354]  DCJKCOHBE  V$.  WlNOFIELD. 

IT  taiubuul  (odirirs  be  MDuli  io  «paci«l  Ujl,  with  nmundar  onr,  ud  th«  hot- 
buiddiiGoatiDneb^fineorfeaffnisiit,  ud  take  tsckuuUte  to  huaMlT and  wife, 
in  ipeciil  tail,  both  u«  nroitted,  hat  the  buitnad  ii  cMopped  to  claim  bf  lb* 

If  huaband  and  wife  bo  tananla  in  tail,  and  the  huabanJ  alicD,  and  take  back  u 
eatale  tohinuelf  udwLTe,  iy  iroyo/HK,  the  wife  i>  re  mi  lied. 

IThuabaod  and  •ife  be  tennnta  is  ipeciai  tail,  and  the  huaband  alane  Ict;  KfiaetD 
the  naa  of  hiaucirand  wife,  far  life,  the  entiil  ia  bured  «a  to  ths  hDiband  and 
iaauB  ;  bat  the  wife  ii  remitted  to  the  eitats  tail,  le  ibe  would  have  been  bf 
eotrj',  after  tho  huibaod'a  death  ^  and  the  TenuiadeEa  depending  on  that  aetete 
tail  are  alio  remitted. 

If,  after  luch  rcmiitet,  the  wife  die,  liiing  the  huaband,  IhoM  renuinden  which 
are  remitted  by  her  lemiller,  are  turned  into  righlt  again,  la  tliejr  would  int 
been,  if  the  wife  had  not  been  ranitted. 

A  remitter  ia  aa  an  entrj  in  law. 

There  maj  be  a  TemiUer,  luiem  coieiu,  Tdi  the  betiefil  of  third  penona. 

If  a  jury  Bnd  a  bargain  and  sale,  or  a  fine,  and  do  not  mealion  an  enroUnMint  or 
proclamation,  pone  ahall  ba  intended. 

Where  a  ■pecltl  >enlict  cooch 


WiJicr  iiartf.  in  question  in  fee,  in  the  right  of  Alice,  and  levied  a  line 
with  proclamations,  43of  Eliz.of  it,  to  the  use  of  them  two, 
and  the  heirs  of  their  two  boiliea  begotten,  the  rem.  lo 
Susan  Andrews,  the  lessor  for  life,  the  rem.  to  Francis 
Duncombe  in  tail,  the  rem.  in  fee  to  the  same  Alice.  And 
the  jury  found  the  seisin  accordingly,  by  the  atat.  of  uses, 
and   that  the  tenements  were  in  the  actual   possession  of 

Thi'  "TP""*"*  George  and  Alice,  and  that  Melton  alone,  menae  Michael. 

16  jac.  44   Eliz.,   levied  another  fine  with   proclamations  of  the 

same  lands,  to  the  use  of  the  same  Melton  and  his  wife, 
in  special  tail,  as  before,  the  rem.  to  Melton  himself  in 
tail,  the  rem.  to  the  same  George  Melton,  and  one  Evan 
Melton  in  fee  ;  and  then  the  jury  found  that  they  were 
seised  by  force  of  this  iine,and  theact  ofusesjjinmt  Iex,^c. 
And  then  they  further  find,  that  the  same  George  Mel- 
ton and  Alice  his  wife  being  so  seised  and   in  actual  pes- 
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session  thereof,  Alice  died  14  Novem.  44.  Eliz.  without  [254  a] 
issue,  and  that  one  John  Duncombe  is  her  heir.  George  ^-^^^^-^ 
Melton  continued  his  possession,  and  was  seised  praut  lex, 
fye.  ;  and  that  he,  so  seised,  1  Febr.  45  Eliz.  did,  for  money, 
bargain  and  sell  the  tenements  unto  Curtis  and  Stephen- 
son, and  their  heirs,  and  set  down  the  indenture  in  here 
verba,  wherein  it  is  appointed  that  there  shall  be  a  recov- 
ery against  them,  and  that  it  shall  be  to  the  use  of  Melton 
and  his  heirs :  but  no  enrollment  is  found,  neither  is  it 
concluded  that  Curtis  and  Stephenson  were  seised  by  force 
of  this  bargain  and  sale,  not  so  much  as  prout  lex,  ^-c. 
But  then  they  proceed  and  find,  that  one  John  Colt  and 
Holland,  23  of  January  45  Eliz.  did  prosecute  a  writ  of 
entry  in  the  po8t,  against  Curtis  and  Stephenson,  being 
then  tenants  of  the  freehold  of  the  same  land,  retor.  cr. 
pur. ;  and  then  set  forth  the  whole  common  recovery, 
wherein  George  Melton  was  called  to  warranty  with  the 
execution ;  and  that  the  same  recovery  was  to  the  use  of 
George  Melton  and  his  heirs ;  and  then  they  found,  that 
Greorge  and  Evan  Melton,  and  John  Colt,  made  a  lease  for 
twenty  one  years  unto  one  Speed,  which  lease  came  unto 
Wingfield  the  defendant,  and  then  George  Melton  died. 
And  then  Susan  Andrews  entered  upon  Wingfield,  and 
made  the  lease  unto  the  plaintiff,  Francis  Duncombe,  ui>on 
whom  Wingfield  re-enters.  And  whether  the  re-entry  of 
Wingfield  be  good  or  no,   is  the  question,  scU.  the  utrum, 

I  divide  the  case  into  four  points. 

1.  Whether  the  wife  be  remitted,  upon  the  second  fine, 
to  her  first  entail,  or  not :  and  I  think  she  is,  and  her  hus- 
band too,  as  at  the  common  law,  upon  the  taking  the 
second  estate  in  tail,  as  the  case  is  found  joined  to  this, 
as  a  part  of  the  same.  First  point,  whether  that  remitter 
extends  to  Susan  Andrews,  and  the  other  old  rem. ;  and  T  [265] 
think  it  did,  as  long  as  the  remitter  stood. 

2.  Whether  the  remitter  failed,  and  when  :  and  I  think  2. 
it  failed,  and  vanished  so  soon  as  the  wife  died,  and  then 
the  old  remainders  were  turned  into  rights. 


Co.  L.  S&4-.  a. 
4  Le.  '206. 
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[256  d]        3.  That  though  tha  rtmitUr  ceased  upon  the  deeth  of 

the  wife,  yet  after  the  death  of  Melton  the  huabandi  Suaan 

Andrews  had  lawful  entry,  by  the  sUt.  92  H.  8,  and  by  her 

entry  did  both  regain  her  own  estate  and  the  reaiaiodeiSy 

and  so  she  had  power  to  make  the  lease  to  the  plaintiff. 

4.  4.  That  there  is  no  recovery  at  all  found  in  the  case,  in 

respect  of  the  repugnancy  of  the  verdict. 

Pint  point  And  SO  the  first  poial,  I  make  it  no  question  but  that 

Ant.  S04.  '       the  husband  and  wife  being  tenants  in  special  tail, 


rem.  over,  the  husband  discontinues  by  fine  or  feoffment^ 
and  then  takes  an  estate  back  again  to  himself  and  faia 
wife,  in  special  tail )  that  by  this  (as  it  was  at  the  d 

Co.  L.  Sft5.  b.    mon  law)  the  wife  was  ipso/ado  remitted,  and  by  neoi 

sary  consequence  the  husband  also ;  though  it  were  true, 
that  the  husband  was  so  far  bound  by  his  own  act,  (hat 
he  could  not  in  his  own  person  claim  it  so.    Wherein  Ldir 

pio.  114.  b.  tie  ton  being  plain,  and  the  law  clear,  I  so  leave  it,  without 
regard  of  the  book  21  £.  3.  that  makes  difference  where 
the  wife  or  husband  survives ;  fi>r  that  rmniiUr  is  executed 
at  the  first.  And  the  case  is  the  stroi^^er ;  yet  in  consid- 
eration of  the  r€miiteri  according  to  the  judgment  of 
John  Saye's  case,  41  £•  3,  17.  where  a  feoifinent  was 
made  to  a  husband  and  wife  in  special  tail,  the  rena.  to  Jf., 
then  the  husband  mad^  a  feoffment,  and  took  an  estate  to 
him  and  his  wife,  in  special  tail  too,  (41  Ass.  1.)  the -rem. 
to  JB. ;  the  husband  died ;  the  wife  agreed  to  the  second  es- 
tate, (as  in  respect  of  herself  she  might,)  both  being  made 
during  coverture  ;  yet  it  was  judged,  that  for  the  benefit 

Ant.  71.  ic-  of  «4.  in  the  rem.  she  could  not :  much  more  here  the  best 
estate  shall  be  judged  in  the  wife,  even  for  henelf,  since 
she  lived  not  to  cross  the  judgment  of  law  by  her  own 
act.  And  likewise  for  the  benefit  of  the  rem.  as  I  also 
held  in  tha  case  of  Sir  John  Sherely  :  but  Hawtrie'a  case, 

Uhh^iS^'  ^*  ^  <^  3  ^»*  I>yer>  ld2.  and  18  Eliiu  Dyer,  husbasul  and 
wife  seised  in  tail,  remainder  in  fee  to  the  husband,  he 
made  a  feoffment  to  the  use  of  himself  and  his  wife  for 
life,  the  rem.  to  her  younger  son,  and  died ;  the  wife  might 
choose  the  latter,  (though  he  did  choose  the  first })  for  then 
the  rem.  could  not  be  remitted. 
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But  now  it  18  objected,  that  tke  case  difiers  from  that  it     [256  b] 
was  at  the  eonmon  law,  for  two  special  reasons.  y.^\^^/ 

The  first,  that  the  second  estate  to  the  wife,  in  this  case 
in  questMMi,  grew  by  a  use  declared  to  the  husband  and 
wife  in  tail,  upon  a  fine  by  the  husband  only ;  which  es- 
tate coming  in  place  of  the  use,  must,  by  force  of  the  stat- 
ute of  uses,  be  such  in  quantity  and  quality,  as  the  use 
was,  which  was  out  of  a  new  estate  and  not  of  the  old, 
whereunto  the  remitter  should  be. 

The  second  objection  is,  that  the  first  estate  being  to  ^y-  ^^'  ^' 
the  husband  and  wife  ia  special  tail,  so  that  issues  inher- 
itable flsust  claim  as  heirs  to  the  husband  as  well  as  the 
wife,  his  fine  hath  utterly  barred  those  issues  and  hiotwelf, 
and  hajth  extinct  the  entail,  and  so  consequently  that  e»- 
tala  cannot  be  remitted. 

As  to  the  first  objection,  I  confess  it  is  clear,  that  if  an  Co.  l.  348.  b. 
infeot  or  a  woman,  having  right  of  lands  discontinued, 
wherein  entry  was  not  lawful,  if  the  same  infiint,  or  wo- 
DMin  ooTert  come  to  that  land  by  way  of  an  use  raised  out 
of  that  estate,  the  first  taker  of  such  estate  shall  not  be 
remitted,  fer  the  violence  of  the  letter  of  the  stat.  37  H.  8. 
And  the  first  taker  in  this  case,  is  to  be  understood  of  the 
first  taker  of  every  several  estate,  as  well  in  remainder  as 
in  possession.  Dy*  77.  b. 

And  therefore,  34  H.  8.    Dyer  64,  Amy  Townsend's  Co.  l.  348.  b. 
case.  Tenant  in  tail  made  a  feofiment  in  fee  to  the  use  of  ifi.  a.'b.'D7. ' 

».  207. 


is  wife  fer  life,  the  remainder  to  next  heir  of  that  entail ;  ^'  py.  77,'  \oe, 
he  shall  not  be  remitted,  no  not  if  he  had  the  use  by  de-  ^^  ^  ^  ^^ 
scent,  as  Simon's  case,  and  Marmaduke's  case,  6  E.  6.  if 
be  were  the  first  to  whom  the  possession  was  first  trans- 
ferred by  the  statute ;  for  then  still  he  falls  within  the  let- 
ter of  the  law,  that  he  must  be  in  of  the  estate,  as  he  was 
of  the  use ;  and  yet  he  hath  both  the  fireehold  and  the 
right,  and  that  without  his  &«lt|  and  can  have  no  action ;      [266] 
which  eM  X4ittleton's  grounds  and  reasons  of  remitters,      p^^^ii^^^^  ^ 
Note,  MB  act  of  parliament  hath  every  man's  consent,  as  asl  Co.  l!  9b. 
well  to  cosae,  as  present,  and  so  he  is  here  an  author  of  pio.  as.'t.  hi. 
Us  owa  hurt,  and  also  he  must  hold  it  as  the  act  gives  it,  ^' 
hgnng  power  to  bind  every  man's  right,  either  finally  or 
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[256  a]     9ub  modOj  as  here  it  is  for  the  first  taker.     And  therefore 
^-^^>y^^      are  savings  or  strangers'  rights  in  acts  of  parliament. 

Co.  L.  341.  See  M.  15  and  16  Eliz.  Dyer  329  and  351,  which  is  a 

stranger  case.  Cuatuy  que  U9e  in  tail^  remainder  to  a 
stranger  in  tail,  remainder  to  himself  in  fee,  made  a  feoff- 
ment before  the  statute  of  27  H.  8.  to  the  U9e  of  himself 
for  life,  the  remainder  to  his  eldest  son,  heir  of  his  first 
entail,  and  his  wife  for  life,  and  died.  Now  the  son  was 
in,  by  the  statute,  of  the  new  estate.  Resolved  by  four 
judges  in  the  chancery,  that  the  old  feoffees  could  not 
enter  to  revive  to  the  son  the  first  use  of  entail ;  where- 
of one  reason  was  given,  that  the  son  could  not  enter 
against  his  own  act,  and  against  the  statute,  have  any 
other  estate ;  no,  not  though  it  were  by  the  act  of  another, 
adl.  the  feoffees ;  and  after  the  statute  had  had  his  work- 
iiig»  yet  the  next  heir  of  the  entail  should  be  remitted. 

But  the  first  taker  of  a  remainder  may  be  remedied  by 
accident,  that  is,  if  a  remitter  happen  to  another  before 
the  land  come  to  him.  As  if  A.  be  tenant  in  tail,  the  re- 
mainder to  B,  in  tail,  and  A.  make  a  feoffment  to  the  use 
of  himself  in  tail,  the  remainder  to  B,  in  tail  again,  and 
then  the  statute  executes  the  uses.  Now  both  A.  and  B. 
have  their  estates  de  novo.  But  if  A.  die,  now  his  issue 
shall  be  remitted ;  and  so  by  consequence  shall  JB.  in  re- 
mainder be  remitted,  though  he  were  a  first  taker. 

I'lo.  lu.  Note,  that  in  Amy  Townsend's  case  it  was  objected, 

that  there  was  a  saving  of  rights  in  the  statute  of  uses, 
and,  by  consequence,  of  remitters  ;  whereunto  in  the  argu- 
ment there  was  no  answer  made  by  the  adverse  counsel. 
But  Plowden,  the  reporter,  notes,  that  the  saving  is  only 
of  former  rights.  But  that  answer  satisfies  not :  for  it 
saves  rights  after  the  statute  ;  but  the  saving  indeed  pre- 
serves rights,  but  to  be  recovered  and  remitted,  as  may 

Cap.  28.  stand  with  the  stat.,  not  against  it.     But  I  answer  to  this, 

that  the  sUt.  of  32  H.  8.  hath  changed  the  reason  of  this 
case,  and  hath  given  the  wife  entry  against  her  husband's 

Co.  L  236.  a.  fine  ;  so  that  now,  by  the  use  raised  unto  her  out  of  such 
estate,  she  is  not  m  of  an  estate  discontinued,  but  of  an 
estate  whereupon,  after  the  death  of  her  husband,  she 
might  have  reentered. 
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Now  as  upon  reentry  in  such  case  where  the  entry  is     [256  6] 
lawful,  she  is  remitted,  so  where  an  estate  is  conveyed  un-     ^-^"v-^^ 
to  her,  and  is  in  her,  though  by  the  statute,  her  entry  be- 
ing lawful,  she  shall  be  judged  in  of  her  best  estate,  her 
remitter  being  intraiio  legiiimaj  though  not  aciucdis ;  and 
so  is  Dyer,  192. 

But  then  it  is  again  reobjected,  that  yet,  at  least  till 
there  be  an  actual  entry,  the  estate  shall  be  judged  in  her 
as  the  use  was,  which  was  out  of  the  new  estate  ;  accord- 
ing to  the  opinion  of  the  counsel  that  argued  against  the 
remiiter  in  Amy  Townsend's  case,  of  a  feoffment  made  by  Pio.  lu.  ■. 
a  disseisor  to  the  use  of  the  disseisee,  that  the  disseisee 
should  not  be  remitted  till  an  actual  entry. 

To  this  I  answer,  that  I  hold  the  law  not  to  be  so.     To  3  Cr.  so.  co. 
which  purpose,  see  Littl.  157.     If  a  man  have  right  of  ^^^693^695. 
entry,  and  take  estate,  being  of  full  age,  Ac.  he  is  pre-  ^oi^-^^>>- 
sently,  without  entry,  remitted,  though  he  took  the  estate 
by  contrary  conveyance  ;  but  he  says,  that  if  he  take  but 
a  lease  for  years,  that  doth  not  remit  him  but  upon  his 
actual  entry. 

And  yet  I  answer  further,  as  clear,  that  the  jury  find, 
first,  this  second  fine  to  the  issue  of  the  husband  and  the 
wife  in  special  tail ;  and  that  by  force  thereof  and  of 
the  Stat,  of  uses,  they  were  seised  accordingly.  But  then 
they  proceeded  further,  and  say,  that  they  were  both  in 
actual  possession  of  the  land.  Now  the  actual  possession, 
which  imports  entry  of  the  husbiind,  must  be  according  to 
the  estate,  which  is  entire  and  indivisible  with  his  wife  ; 
which  is  the  reason  also  of  the  entire  remitter  to*the  hus- 
band. So  then  it  appears  plainly  by  the  verdict,  that  there  [257] 
was  actual  entry  by  and  for  the  wife,  which  makes  an  end 
of  that  objection. 

As  to  the  second  objection  it  is  also  true,  that  by  the  6  CoiJ9. «. 
fine  of  the  husband  alone,  the  entail  to  the  issue  is  finally  7%.  a. 
and  totally  barred  ;  and  so  are  the  cases  18  Eliz.   Dyer 
351.  and  269.  and  Beaum.  case.     And  so  also,  and  upon 
the  same  reason,  is  16  Eliz.  Dyer  332.    Attainder  of  trea-  9^0  140  ■ 
son  of  the  father  forfeits  the  lands  againstthe  issues,  which 
are  grounded  upon  the  force  of  the  letter  and  meaning  of 
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[95T  m]     the  lUI.  4  IL  7.  and  32  H.  8.  and  the  sUI.  of  tieuont, 
^^^'^     36  H-  8-  13.      . 

But  yet  I  answoTp  that  the  entail,  which  ii  bund  to  tht 
iMuea,  yet  reauuAf i  notwithstanding  tlHa  fine  to  the  wifi 
in  right,  aa  to  herself  and  to  all  eslatea  and  raaaittdm 
depending  upon  it,  and  to  all  the  consequenoea  of  benefit 
to  heraelf^  and  to  othen  by  her  as  long  as  she  Uvea,  as 
amply  and  beneficially  as  if  the  fine  had  not  been  levied. 

sc^Tioi't  k  ^^  therefore  first  take  Beaumond's  case,  Co.  L  9.  140. 
whioh  was,  that  John  Beaumond  and  his  wife  being  aeisad 
in  special  tail,  remainder  to  John  Beammend  in  fea^  he 
alone  levied  a  fine  to  £.  fi.  in  fee,  which  estate  casse  to 
the  Earl  of  Huntington  in  fee.  Beaonsond  havi^  iasne, 
died  ;  his  wife  entered ;  the  Earl  of  Jluntington  ooftfinned 
the  estate  in  the  wife,  habendum  to  her  and  the  haita  of 
the  body  of  her  and  her  husband  :  and  it  was  ndad  tkal 
the  confinnation  wrought  nothing,  because  she  bad  as 
great  an  estate  before ;  asKl  also  the  issues  could  not  be 
made  inheritable,  which  were  before  barred  by  their  hf 
ther's  fine,  and  the  estate  tail  as  against  them  lawfully 

9  Co.  141.  a.  giren  to  another.  And  it  was  fiirther  resolved  by  way  of 
admittance,  that  if  the  remainder  in  fee  had  aot  been  to 
Beaumond  himself,  but  to  a  stranger,  the  entry  of  the 
wife  had  restored  that  remainder  to  the  stranger,  aind  had 
left  nothing  in  the  cognisee  but  a  mere  possibility ;  so 
she  hath  the  tail,  not  only  for  herself^  but  to  the  benefit 
and  beneficial  to  other  estetes  growing  out  of  the  root 
with  his.  And  yet,  during  the  life  of  Beaumond,  the  en- 
tail had*  been  barred,  and  all  had  been  in  the  cognisee, 
and  the  wife  had  had  nothing  but  a  possibility  oiA  V€r9i. 
Now  it  is  plain  and  must  be  confessed,  that  the  rsmtllsr 
in  this  case  is  to  all  purposes  as  effectual,  not  only  to  the 
wife,  but  to  the  rem.  and  estates  depending,  aa  was  the 
entry  in  Beaumond's  case.  For  remiiter  is  as  an  entry 
in  law  ;  the  law  changing  the  estate  as  an  entry,  if  it  could 
be  bad,  should. 


8ut4H.7.         Now  because  the  statute  of  H.  7.  and  eapecially  33  H. 

and  9S  H.  8.  •  ^ 

whatconAi-     8.  bath  made  a  more  absolute  subjection  of  entails  to  fines 
m^e  u^^lt  with  proclamations,  than  the  common  law  did  since  the 

taili. 
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•tfttute  of  danU  tandUumaWhi^,  and  th«t  the  ttat.  and     [257  fr] 
the  cxposit.  npon  tbeniy  together  with  the  other  stat.  of     ^<^^v^^ 
11  H.  l.  of  diicoBtinaaBce  of  jointures  in  tail,  have  in-  78.  ■. 
dieed  many  intncacies,  perplexities^  and  appearing  cofr- 
tmrieliei»  let  as  in  some  measure  clear  that  learning,  that 
we  may  see  a  way  through  it  upon  all  occasions. 

It  haih  been  a  rale  that  hath  destroyed  perpetvities, 
thai  an  estate  cannot  be  made  to  cease  for  a  time,  and 
then  Id  rise  again ;  or  to  cease  as  to  one  person,  and  haTe 
beinif  to  another ;  or  to  deprive  a  tenant  in  tail,  by  eon- 
dilion  or  limitation,  of  power  of  alienation,  by  fine  or  com* 
mm  reeovesy :  yet  in  these  points  these  stat.  have  induced 
all  these  singularities  into  entails.     And  therefore,  at  this 

1.  liist,  Aft  estate  tail  may  cease  for  a  tinse,  and  yet 
liaa  agaiftt  and  may  cease  to  one  person,  and  be  in  foree 
sCease  to  another. 

H.  Secondly,  An  estate  in  tail  may  be  in  itself  perfect, 
and  may  be  aliened,  and  yet  cannot  descend,  though  there 
be  issaes  of  the  entail. 

J.  Thirdly,  An  entail  may  descend  and  cannot  be 
aliened. 

4b  Lastly,  An  entail  may  be  full,  and  yet  can  neither 
dceeend,  nor  be  aliened. 

Also^  as  to  the  first,  Beaumend's  oase  is  so,  that  the  To  the  fint. 
hoaband's  fine  alone  binds  the  entail,  so  as  dnviag  bis  tifb 
all  is. given  amray,  and  these  is  nothing  left  but  a  more 
posaibility^  that  if  the  wife  survive,  she  sbaH  be  again, 
ufMm  her  re««ntry,  tenant  in  tail  in  state  as  before ;  so  it  dj.  iss.  w 
iS'Ccased  for  that  time,  and  the  issue  barred ;  but  as  fe 
Ihewifey  if  she  survive,  the  whole  tail  revives  aadis-re^ 
stored  to  her^ 

For  the  second,  see  Archer's  case,  judged  SO  EKz*  in      [258] 
the  common  pleas ;  that  if  the  grcndfother  be  tenant  in  3 c^soT"^' 
tftilf  and  the  follier  disseise  him,  and  levy  a  fine,  and  then  l^'^'S?^ 
the  grandfather  die,  and  also  the  fa  the*,  that  the  son  issue  ^  JomsS. 
in  tail  shall  be  barred.     And  the  sasse  I  hold,  if  the  fit- 
ther  had  levied  this  fine  withoai  disseising  his  gvaadfathev, 
er  if  he  had  died  before  the  graadfother ;  for  though  the 
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[358  d]     son  should  claim  as  heir  in  tail  to  the  grandfiither  as  last 

^'^^"^^     seised  by  the  entail,  yet  he  must  claim  as  heir  in  blood 

by  the  father,  and  so  falls  plainly  within  the  words  as 

heir  of  the  person  that  levied  the  fine,  and  claiming  only 

by  an  entail  made  to  the  ancestor  of  him  that  levied  the 

fine. 

t  Or.  524,  r>i3.        And    I    hold    that  if   tenant  in  tail  have  issue  three 

a^'  1  cr.  ^1  sons,  and  the  second  son  levy  a  fine  with  proclamations, 

p^  3:i2, 333,     -^  ^^  1*^^  ^f  }j-g  fiither,  who  dies,  this  shall  not  bar  the 

elder  brother :  but  if  the  elder  die  without  issue  in  the 
life  of  the  father,  the  second  shall  be  barred  :  and  if  the 
elder  die  without  issue  after  the  death  of  the  fiither,  so  as 
the  elder  had  the  whole  tail,  yet  if  the  second  or  his  issue 
survive,  and  then  die,  it  shall  bar  the  younger,  (for  he  is 
plainly  within  the  words,)  as  well  as  the  second  that  levied 
the.  fine.  The  words  of  the  stat.  of  32  H.  8.  are,  that  a 
fine  levied  of  lands  in  any  wise  entailed  to  the  conusor, 
or  any  of  his  ancestors,  shall  be  a  bar  against  the  person 
and  his  heirs,  claiming  only  by  force  of  such  entail,  any 
doubt,  &c.  So  the  fine  doth  bar  heirs  of  the  entail  in 
many  cases,  where  the  conusor  cannot  give  the  land  be- 
cause he  hath  it  not. 
Liu.  Sect.  708.  And  therefore  I  match  it  with  the  case  upon  Westm.  2. 
de  danis.  They  to  whom  the  land  was  given  shall  have 
no  power  to  alien,  but  that  it  shall  remain  to  the  issue. 
Now  see  Littl.  case,  fo.  160.  38  E.  3.  21.  9  E.  3,  16,  du;. 
That  if  tenant  in  tail  have  issue  three  sons,  and  discontinue, 
and  the  middle  son  release  and  bind  him  and  his  heirs  to 
warranty,  and  the  middle  son  dies,  and  then  the  fiither  dies  ; 
this  warranty  is  collateral  to  the  elder,  and  lineal  to  the 
younger ;  because  by  possibility  he  might  have  claimed 
from  him  of  that  entail,  and  so  within  the  intent,  not  the 
letter,  of  the  law,  as  here  it  is. 

So  this  land  now  cannot  descend  unto  the  heirs  in  Ar- 
cher's case,  (to  return  to  that  case,)  because  the  descent 
is  stopt  and  strangled :  yet  I  hold  it  clear,  that  the  grand- 
father, after  the  fine  levied,  may  himself  alien  :  for,  as  it 
were  against  reason,  so  the  statute  hath  no  letter  to  bar 
his  ancestors,  but  his  heirs  only  that  levied  the  fine  ;  so  no 
saving  is  needful. 
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And  therefore  in  Archer's  case,  if  after  the  fine  levied     [258  6] 
by  the  fiither,  the  grandfather  had  made  a  feoffment  to  a     "^^-s/^^ 

1  Cr  436 

ttnmger,  yea,  or  but  a  bargain  and  sale  in  fee,  and  had  2  cro.  6O8. 

died,  this  bargainee  should  have  both  holden  the  land  9?^^^  a.^''' 

against  the  issue  in  tail,  (for  they  are  barred,  and  their  J^®/;  ^giund?^' 

right  eitinct  by  the  fine,  and  so  the  stat.  of  West.  2.  set  f»J!.-  2i?"'  ®*' 

loose  not  to  the  reversion,)  and  against  the  father's  con- 

usee  ;  for  the  fine  in  this  case  doth  but  extinguish  the  tail, 

but  cannot  give  it  by  his  conveyance  that  had  not  so  much 

as  right  or  a  possibility,  though  there  were  a  possibility. 

80  the  Stat,  leaves  the  form  and  efiect  of  the  fine  (as  to  Co.  l.  m.  a. 

all  purposes  and  persons,  but  the  issues  in  tail)  to  the  or« 

dinary  rules  of  law,  whereof,  one  is,  that  a  conveyance  to 

one  by  him,  that  hath  but  a  naked  right  or  possibility, 

works  by  the  extinguishing  of  .it  in  the  possession.     S. 

Moyle  Finche's  case,  Co.  lib.  6$  70.  a.     So  if  the  father's  sck>.  88.  ■. 

conusee  will  claim,  the  other  shall  say  partes  finis  nihil, 

dtc.     If  the  issue  in  tail  will  claim,  he  shall  plead  the  fine 

with  a  que  estai.  though  it  be  false,  which  the  other  shall 

not  deny,  but  must  answer  the  fine,  and  paries  finis  nihil, 

iic.  is  no  plea  for  an  issue  in  tail,  for  he  is  a  privy. 

~  As  to  the  third  case,  the  stat.  of  11  H.  7.  makes  it  as  is  To  the  third. 
Sir  George  Brown's  case,  Co.  lib.  3,  fo.  50.  b.     Bridges 
and  his  wife,  tenants  in  spec,  tail  of  the   provision  of  the 
hnsband,  within  the  statute  of  1 1  H.  7.  rem.  to  Bridges  in  9  Co.  140.  ■. 
fee,  had  issue  Anthony  Bridges,  and  died  ;  Anthony  levies 
a  fine  to  Brown,  and  then^he  mother  made  a  discontinu- 
anbe :  Brown  may  enter,'  not  by  the  possibility  of  his  estate 
arising  out  of  the  "Entail,  (for  he  could  not  have  an  interest 
in  that,  because  the  whole  entail  was  actually  without 
change  in  the  mother,)  but  by  the  fee-simple.     And  so  Yel.  101.  Cr. 
also  is  Wimbish  and  Talboy's  case  ;  so  then  the  tail  can-  ^*''*  ™' 
not  be  alienated  by  the  mothers,  by  reason'of  the  restraint 
of  11  H.  7.  neither  can  descend  by  reason  of  the  fine  by 
the  issue  in  taif  in  her  life. 

As  to  the  fourth  and  last,  one  may  be  seised  of  a  perfect       [259] 
estate  in  tail,  and  yet  the  same  can  neither  be  aliened  nor 
descend,  as  in  the  case  at  bar,  and  in  Beaumortd's. 
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9  Co.  142.  b. 


[250  a]  It  cannot  descend  to  tbe  issuet  from  the  mother,  though 
the  whole  estate  tail  be  in  her,  because  they  were  barred 
by  the  father's  fine  before ;  it  cannot  be  aliened  by  the 
wife,  because  also  it  was  aliened  before  by  the  husband, 
in  a  sort  obliquely. 

For  though  it  be  true,  that  when  the  husband  hath  lev- 
ied a  fine,  and  die,  and  his  wife  enter,  the  estate  is  wholly 
in  her,  so  the  alienee  hath  no  part  of  the  estate  tail  in 
him,  nor  any  estate  derived  out  of  it,  but  it  is  wholly 
evicted,  so  that  if  there  be  no  issue  of  the  entail,  the 
husband's  conusee  hath  lost  the  estate  for  ever ;  yet  if 
JooM  401.  there  be  issue  in  tail  at  the  death  of  the  wife,  the  estate 
4  Le.  57. 144.  of  the  conusee  shall  rise  again  so  soon  as  she  dies,  by 
force  of  the  husband's  fine,  and  that  ipMofadOy  without 
entry,  as  upon  a  cessor  of  the  wife's  estate ;  like  unto 
Chudleigh's  case,  of  contingent  uses  arising  and  falling, 
where  there  is  no  disturbance  to  the  possession. 

So  when  the  wife  enters  upon  the  conusee,  that  which 
was  in  him  as  a  base  fee  simple,  so  long  as  the  entail 
lasted,  is  now  in  the  wife  a  perfect  entail  again,  but  to 
endure  only  during  the  life  of  the  wife,  and  then  to  retom 
again  to  the  conusee,  so  long  as  there  shall  be  issues.  So 
then  the  case  is,  that  the  entail  remains  in  the  wife  remit- 
ted, but  neither  to  be  aliened  nor  descend,  which  are  in- 
cidents inseparable,  but  by  act  of  parliament.  So  dean 
and  chapters  have  a  fee  simple  to  retain  and  go  in  succes- 
sion, but  not  to  alien.  But  now  to  all  other  purposes  the 
entail  abides,  and  is  in  the  wife  in  the  same  estate  as  it 
was  before. 

For  first,  though  the  issue  be  disinherited,  so  as  it  is  all 
one  to  the  tail  as  if  there  were  no  issue,  yet  she   is  no 
tenant  puis  possibility ^  or  in  that  degree,  as  it  is  resolved 
in  Beaumond'd  case. 
»Cr.688.  Also  she  may  make  leases  for  three  lives,  under  the  oM 

rent,  &c.  according  to  the  statute ;  and  it  shall  neither  be 
forfeitore  nor  discontinuance,  as  it  is  also  observed  there. 
I  hold  it  also  clear,  that  in  this  case  of  remitter^  and  in 
the  case  of  entry  of  the  wife,  as  in  Beaumond's  case,  she 
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Ab\\  not  only  become  tenant  in  tail,  (as  I  have  said,)  but     [259  6] 
her  entry  and  remitter  shall  also  remit  all  remainders  and     ^-^^n^^^/ 
reveraions  that  were  depending  upon  her  estate,  that  are 
otfaerwiBe  bound ;  which  is  also  resolved  in  the  argument 
of  Beaum.  case. 

Therefore  put  the  case,  that  land  be  specially  entailed 
to  •^.  and  his  wife,  the  remainder  to  B.  in  tail,  the  remain- 
der to  C.  in  fee,  and  .4.  the  husband  levies  a  fine  alone  to 
jD.  in  fee,  and  dies^  leaving  issue  ;  the  wife  enters  ;  she  is 
in  of  her  estate  in  tail,  and  her  entry  also  remits  B.  and  i  Le.  i57.2Si. 
C.  to  their  several  remainders,  and  hath  put  D.  out  of  his 
whole  estate.  And  therefore  I  am  clear  of  opinion,  that 
the  wife  in  that  case  may  suffer  a  common  recovery 
against  herself  as  tenant  in  tail,  and  vouch  the  common  2  Ro.  r.  4S4, 

2S8    1  Co  139 

vouchee,  and  that  shall  bar  the  old  remainders  of  B.  and  a. 
O. ;  for  she  cannot  be  said  to  be  eins  d^autre  estali  at  all, 
nuch  less  to  th^m. 

And  yet  it  is  a  rare  case,  that  a  common  recovery  iLe.  i67,tti. 
against  the  tenant  in  tail  shall  bar  the  remainder,  and  not 
bar  the  entail ;  for  here  the  entai{  (that  is,  the  issues'of 
the  entail)  were  barred  before  by  the  fine  ;  but  yet  it  may 
be  truly  said,  that  the  entail  is  barred  by  the  recovery ; 
because  the  wife  was  seised  of  the  whole  entail,  which 
was  «o  barred,  and  the  remainders  are  then  depending  im- 
mediately upon  it. 

But  what  shall  be  the  effect  of  that  recovery  after  the 
death  of  the  wife  against  D*  to  whom  the  husband  alotie 
levied  the  fine,  I  will  speak  hereafter. 

If  the  wife,  afler  such  common  recovery  passed  against 
her,  die,  leaving  issue  by  her  husband,  now  D.  is  to  have 
the  land,  (as  hath  been  said,)  neither  can  the  recovery  had 
against  her  hurt  him  ;  for,  as  to  him,  she  was  eina  de  autre 
eetatey  and  therefore  the  value  caimot  come  to  him.  And  if 
she  had  come  in  as  a  vouchee,  yet  it  could  not  have  hurt 
D. ;  for  his  estate  and  hers  never  stood  together,  nor  had 
dependance  the  one  upon  the  other.  And  he  had  his  es- 
tate divided  from  hers,  and  by  contrary  means,  though 
both  out  of  the  root*of  the  entail. 
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The  next  question  is,  taking  the  caie  that  the  husband 
and  wife  were  remitted  to  the  first  estate  in  tail,  and  that, 
by  consequence,  Susan  Andraws  and  the  rest  in  remain- 
ders were  also  remitted,  (as  I  have  holden,)  when  the  wife 
dies  leaving  her  husband  that  was  bound  by  his  own  fine, 
what  now  is  become  of  those  remainders  ? 

And  upon  that  I  am  of  clear  opinion,  that  now  these 
remainders  to  Susan  Andrews  and  Duncombe,  that  were 
by  the  remitter  of  the  wife  made  actual  remainders,  are 
by  her  death  dislodged  and  turned  into  rights,  as  they 
were  by  the  fine,  and  should  still  have  been,  if  the  wife 
had  not  been  remitted  or  reentered  in  the  like  case, 
whereof  the  reason  is  plain. 

For  the  husband,  by  his  fine,  gave,  and  had  power  to 
give,  the  whole  estate  in  tail,  as  to  himself  and  the  issues 
in  tail ;  Imt  he  had  no  power  to  prejudice  the  wife,  so  she 
is  only  saved  and  the  estate  for  her  sake  ;  and  so  much  as 
concerns  her  and  others,  that  should  not  claim  under  the 
husband  or  the  issues  (if  the  land  had  come  to  them)  of 
which  sort  these  renviinders  are ;  so  that  now  she  is  re- 
moved by  death  ot  otherwise,  that  estate  that  was  pre- 
served for  her  only  coaseth,  and  the  land  returns  to  the 
former  current  and  state  that  was  raised  by  the  fine  to  the 
alienee  ;  and  so,  by  consequence,  the  remainders  which 
were  remitted  only  out  of  necessity,  because  their  funda- 
mental estate  was  remitted,  must  fail  together  with  it ;  for 
the  old  remainder  cannot  depend  and  be  joined  to  the 
new  estate,  which  was  and  is  a  fee  simple.  A  remitter 
cannot  be  but  when  the  freehold  in  possession  and  the 
right  meet;  and  therefore  Littl.  fol.  153,  puts  it,  that  if 
the  husband  discontinue  the  wife's  land,  and  take  an  es- 
tate to  himself  for  life,  the  remainder  to  his  wife,  she  is 
not  remitted  till  the  remainder  (all.  By  the  same  reason, 
in  this  case,  the  remitter  holds  no  longer,  when  the  pos- 
session and  right  part. 
Flo.  114.  b.  And  now  I  say  (the  husband  surviving  the  wife)  the 

estate  is  ipso  facto  adjudged  in  him,  according  to  the  es- 
tate of  the  new  fine,  and  not  according  to  the  former  en- 
tail, which  he  had  given  away  and  barred  by  his  fine ;  and 
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now  it  is  all.  one  as  if  the  wife  in  this  case  had  never  been  [260  a] 
remitted)  or  had  never  entered  after  the  husband's  fiBe»  in 
which  case  the  remainders  could  never  have  been  remitted ; 
or  aa  if  the  land  had  been  giveii  with  like  remainders  to  the 
husband  alone  in  special  tail ;  and  so  the  remainders  that 
were  before,  during  the  remitter^  in  esMe,  are  now  turned 
into  rights  of  remainders  only.  But  if,  on  the  other  side, 
the  husband  in  this  case  had  died  first,  and  without  issue, 
then  had  the  remainders  continued  remitted ;  because  there 
should  have  been  no  interruption  of  the  new  estate  be- 
tween the  wife  and  the  rem.,  as  in  the  case  in  question 
there  is. 

Out  of  this  discourse  appears  the  difference  between 
theciiBLse  since  the  statute,  and  Littletoa'a  case,  ,which  is 
tbe  like,  before  the  stat.  Littl.  fol..l51,  saith  that  if  land 
be  given  to  the  husband  and  wife  in  special  tail^  «Dd  the 
husbaad  alien  it  by  fine,  and  take  an  estate  again  to  him 
and  bis  wife,  that  this  is  a  remitter  to  them  both,  because 
tbey  are  one  person,  and  the  estate  is  indivisible.  Now 
to  see  how  far  this  very  case  h  the  same  in  law  since  the 
•tat.  (as  before,)  and  where  it  diffim,  and  upon  what 
reason. 

I  Egree  that,  in  the  case  in  question,  the  estate  resumed 
io  the  husband  and  wife,  did  remit  them  both  as  at  the 
oequnon  law ;  for  the  wife  and  her  estate  {as  to"^  her)  is 
tbe  same  that  was  at  the  common  law,. no  way  further 
prejudiced  by  her  husband's  fine ;  and  therefore  sipce  she  is 
remitted,  her  husband  must  also  be  remitted  with  her  and 
fer  her,  upon  Litt.  reason. 

But  whereas  in  Littleton's  case  the  rwntter  was  total 
Io  the  whole  entail,  a&  well  for  the  issues  as  for  the  par- 
lies themselves,  and  so  did  wholly  abolish  the  whole  new 
estate,  as  tortious  and  wrongful ;  now  the  husband's  fine 
and  new  estate  upon  it  was  not  utterly  abolished,  but  in- 
terrupted only  by  the  wife,  and  for  her,  and  is  rightful  and 
Ml  tortious  against  himself,  an^  his  issues,  as  being  war- 
ranted by  a  statute  law. 

Note  that  the  husband's  fine  at  the  common  law  did 
bind  himself  at  strongly  during  his  own  life,  as  his  fine 
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{261]  with  proclamations  now ;  and  yet  he  was  remitted  against 
^-^"^v"^^  it,  by  reason  of  his  wife's  remUter^  which  was  to.  the  whole 
estate  in  tail  to  all  purposes ;  and  so  he  is  now  remittable 
for  his  wife,  and  with  her,  against  his  fine  with  proclama- 
tions, so  far  as  her  remitter  extends  since  the  stat.  and  no 
further. 

M  ^is^c^         And  therefore  I  am  of  opinion  that  if,  upon  such  a  gift, 

L.  SS3.  a  condition  were  annexed,  that  the  husband  should  not 

leyy  a  fine  with  proclamations  to  bar  his  issues,  that  this 
condition  were  void ;  and  yet  the  like  condition  had  been 
good  at  the  common  law. 

ddgremt  point  The  next  point  is,  since  the  remitter  ceaseth  by  the 
death  of  the  wife,  and  that  the  remainders  to  Susan 
Andrews  and  the  rest  are  turned  into  rights,  how.  now 
they  may  relieye  themselyes  after  the  death  of  Melton  the 
husbanawithout  issue,  as  it  falls  out  in  the  case. 

As  to  this  point,  I  have  declared  my  opinion  before, 
that  after  the  death  of  the  wife,  the  remitter  ceased,  and 
the  land  returned  again  into  the  estate  passed  by  the 
second  fine,  which  continued  during  the  life  of  the  hus- 
band, and  was  to  continue  as  long  as  there  was  issue,  if 
there  had  been  any  ;  for  till  then,  they  in  the  remainder 
had  no  title  to  demand  the  land  ;  but  now  when  Melton, 
the  husband,  died  without  issue,  then  came  the  remainder 
to  be  demandable,  and  then  Susan  Andrews  did  enter 
upon  Wingfield,  the  defendant,  claiming  under  the  hus- 
band, and  made  the  lease  to  Duncombe,  the  plaintiff, 
which  I  hold  to  be  lawful.  And  I  hold  this  entry  of 
Susan  Andrews  to  be  lawful,  and  that  without  question ; 
for  the  words  of  the  law  of  32  H.  8.  are  clear  and  certain, 
that  no  fine  by  the  husband  only  of  any  land,  being  the 
inheritance  for  freehold  of  the  wife,  shall  in  any  wise 
make  any  discontinuance,  or  be  prejudicial  to  the  wife,  or 
her  heirs,  or  to  such  as  shall  have  right,  by  the  death  of 
such  wife  or  wives ;  but  that  the  same  wife  and  her  heirs, 
and  such  other  to  whom  such  right  shall  appertain  after 
her  decease,  shall  and  may  lawfully  enter  into  the  same. 

1  Cr.  3S1.  So  the  words  are  clear,  not  only  to  relieve  the  wife  and 
her  heirs,  but  also  other  strangers  that  have  right  to  the 
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land,  by  or  after  her  death.     And  for  that  purpose  the     [261  a] 
■tat.  puts  two  cases  ;  one,  where  the  wife  hath  an  estate     ^<-''^/'"^ 
of  inheritance  either  fee-simple  or  fee-tail ;  the  other, 
where' she  hath  but  a  freehold,  meaning  an  estate  for  life 
in  the  land  aliened. 

Now  in  both  cases  it  gives  relief  by  entry  to  the  heirs 
of  the  wife,  which  can  be  but  in  case  of  inheritance. 
And  therefore  in  the  case  of  freehold,  strangers  in  remain- 
der or  reversion  must  needs  be  relieved  under  the  other 
words,  and  1>y  the  same  reason  upon^estates  in  tail. 

And  as  no  man  will  doubt  but  that  if  the  wife  enter 
iBrst,  it  shall  benefit  those  in  remainders  also,  though  the 
statute  should  be  thought  to  be  made  only  for  the  good 
of  the  wives  directly;  so  clearly,  here,  the  words  give 
entry,  that  it  is  the  first  entry  as  well  to  others  as  to  the 
wives  and  their  heirs ;  yet  I  am  of  opinion  that  if  wife, 
being  seised  in  fee  after  such  alienation  of  the  husband, 
should  die  without  heir,  that  the  lord,  by  escheat,  should 
not  be  within  the  remedy  of  this  statute ;  as  I  held  lately 
in  the  case  of  the  lord  Stanhop's  quare  imped. 

Now  lastly,  touching  the  common  recovery  mentioned  4Uigre»t  point. 
in  this  verdict,  I  hold  it  to  be  insufficiently  found,  as 
there  is  no  recovery  at  all.  And  therefore  observe,  that 
after  the  second  fine  by  Melton  the  husband,  alone,  $nense 
Mich.  44  E.  it  is  found  that  he  and  his  wife  were  seised 
in  special^  tail  with  the  new  remainders  over  and  in  actual 
possession ;  and  that  14  Novem.  44  Eliz.  the  wife  died, 
and  that  Melton,  the  husband,  continued  his  possession, 
and  was  seised,  praui,  ^c. ;  and  being  so  seised,  1  Feb. 
45  Eliz;  by  indenture,  for  money,  did  bargain  and  sell  the 
land  unto  Curtis  and  Stephenson,  and  their  heirs,  and 
there  set  down  the  indenture  in  hac  trerba ;  to  have  and 
to  hold  to  them  and  their  heirs,  with  a  covenant  in  the 
deed,  that  a  recovery  should  be  had  against  them  to  the 
use  of  Greorge  Melton  and  his  heirs,  but  make  no  conclu- 
sion, that  Curtis  and  Stephenson  were  seised  by  force  of 
that,  not  so  much  as  prout  lex.  But  then  they  find  that 
one  Colt  and  Holland,  23  Jan.  45  Eliz.  did  sue  a  writ  of 
entry,  dLc.  against  Curtis  and  Stephenson,  then  tenants  of 
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[262]  the  freehold  of  the  premises,  rei.  od.  pur.  and  thereupon 
^•'^^^^^  a  recovery  past  with  the  voucher  of  George  Melton,  and 
that  the  sheriff  returned  execution,  and  that  by  force 
thereof,  Colt  and  Holland  were  seised,  proui  lex  poHuUU. 
So  that  first  it  was  found  that  Melton  was  seised  in  pos- 
session of  the  tail  general,  and  so  continued  till  I  Feb. 
46  EHe.  and  then  granted,  bargained,  and  sold  the  land, 
which,  by  the  word  of  grant,  will  not  pass  without  livery ; 
neither  doth  it  imply  livery  as  the  word  < feoffment'  would; 
and  of  the  bargain  a^d  sale  there  is  no  enrollment  found, 
neither  doth  the  jury  find  that  they  were  seised  by  .force 
of  this  conveyance. 

Curtis  cannot  be  taken  to  be  tenant  to  the  recovery, 
for  either  it  must  be  by  the  special  conveyance  mentioned, 
or  by  the  implication  tune  teneniem.  By  the  special  con* 
vejrance  it  cannot  be,  because  the  enrollment  is  not  found; 
like  unto  Sir  George  Brown's  case,  where  it  was  found 
that  Anthony  Bridges  levied  a  fine  where  it  was  taken  to 
be  withoot  proclamations,  though  it  were  otherwise  in 
3  Co.  86.  b.  common  intent  and  practice  ;  for  otherwise  the  jury  must 
find,  in  this  case,  that  Melton  did  bargain  and  sell,  but 
the  deed  was  not  enrolled ;  and  so  in  the  other  case  that 
the  fine  was  without  proclamations,  which  were  against 
sense,  to  enforce  a  jury  to  find  a  negative  of  that  that  is 
n^ot  presumed  except  it  be  found. 

Also  note,  no  touch  in  the  verdict  tlNkt  Curtis  wa^  seised 
by  force  of  the  bargain  and  sale  ;  no,  not  so  much  as 
prout  lex,  fyc. 

Now  for  the  tune  teneniem,  (besides  that  the  court  shall 
not  intend,  when  they  found  a  special  means  of  tenancy, 
that  he  was  tenant  by  another  mean,  especially  by  a  dis- 
seisin,) as  this  verdict  is  found,  it  cannot  be ;  or  at  least  it 
cannot  be  effectual. 

The  writ  of  entry  was  brought  23  Jan.  47  Eliz.  against 
Curtis,  tunc,  tenent.  Ret.  era.  pur.  which  was  3  Feb. 

Now  it  is  true  that  if  he  were  tenant  either  at  the  time 
of  the  writ  purchased,  or  at  the  return  when  the  recovery 
passed,  it  had  been  sufficient;  but  by  the  verdict  it  is 
plain  that  he  could  not  Imi  tenant  at  the  day  of  the  writ 
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purchased;  for  Melton  continued  his  possession  till  1  Feb.,     [262  a] 
and  if  Curtis  should  be  taken  to  have  disseised  Melton,      ^^^n^^^ 
yet  since  Melton  is  found  seised  1  Febr.,  there  must  be  a 
reentry,  and  so  the  tenancy  lawfully  dissolved  before  the 
recovery  passed. 

Now,  where  it  is  found  that  Curtis  and  Stephenson 
were  tenants  of  the  freehold,  at  the  time  of  the  writ  of 
entry  purchased,  that  appears  to  the  court  false ;  for  that 
was  before  the  bargain  and  sale,  till  which  time  Melton  is 
found  to  be  seised,  and  no  other  conveyance  found  unto 
them,  but  by  the  bargain  and  sale. 

I  grant  that  a  verdict  may  be  taken  by  a  reasonable  Ant  64, 55. 
intendment,  as  in  Fulwood's  case,  though  the  words  be 
imperfect.  But  that  must  be  where  that  intendment 
stands  upright,  and  nothing  in  the  verdict  to  impugn  it, 
as  there  is  in  this  case,  expressly ;  for  there  is  plain  falsity 
and  repugnancy  in  this  verdict ;  one  part  saying  that 
Melton  continued  tenant  till  1  Feb.,  the  other  part  saying 
that  Curtis  was  tenant  23  Jan.,  or  else  by  confessing  and 
avoiding  that  he  was  tenant  23  Jan.,  by  disseisin,  and  that 
Melton  reentered  and  was  seised  1  Feb. ;  for  the  recovery 
was.not  finished  till  era.  pur.j  which  is  3  Feb. 

Also,  r  agree  that  where  a  special  verdict  concludes 
their  doubt  upon  some  special  point,  that  the  court  shall 
doubt  of  no  more,  but  allow  all  other  points,  though 
there  be  some  defecLt ;  as  in  Goodale's  case,  Co.  lib.  5. 
fol.  96,  where  the  jury  made  this  doubt;  whether  the  Cr.Car. 22. 
payment  of  one  hundred  pounds,  with  agreement  to  have 
some  part  of  it  again,  were  sufficient  upon  a  condition  to 
defeat  the  estate  of  a  stranger.  The  court  regarded  not 
that  there  was  no  title  found  for  the  party  that  made  the 
entry,  whereupon  the  action  was  brought. 

But  here  the  jury  both  conclude  upon  the  general, 
whether  .the  defendant's  entry  were  lawful  or  no;  which  is 
all  one  as  if  they  had  referred  to  the  court  their  utrum^ 
whether  the  defendant  were  guilty  or  not,  which  depends 
upon  all  parts  of  the  verdict  indifferently,  that  may  prove 
him  guilty  or  not  guilty. 

54 
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[263]  And  it  is  a  dangerous  thing  to  construe  a  verdict  larger, 

^^^-^^^  or  otherwise  than  upoa  a  sure  ground,  for  it  subjects  them 
to  an  attaint,  as  in  this  case,  to  make  theni  to  find  as  it 
were  a  perfect  recovery  and  perfect  tenant,  which  without 
question  they  meant  not  generally  and  at  large,  but  only 
by  this  bargain  and  sale,  and  by  no  other  means. 

So  upon  the  whole  matter,  I  was  of  opinion,  that  judg- 
ment was  to  be  given  for  the  plaintiff,  and  so  were  the  rest 
of  the  judges  that  had  spoken  before  me  :  and  so  judgment 
was  given. 
2  Cro.  622.  B^^  ^[j^y  having  argued  before  me,  did  take  the  recovery 

to  be  well  enough  founded  upon  the  words  tunc  tenena, 
not  observing  all  the  parts,  as  I  noted  before. 

«^nd  they  held  that  yet  the  recovery  was  void,  because 
MeltQB  was  by  the  remitter  (after  the  death  of  the  wife 
without  issue)  but  tenant  in  tail  puis  possibility,  and  so 
within  the  statute  of  14  Eliz.  of  feigned  recoveries  against 
tenants  for  life  vouchees. 

But  taking  the  case  as  I  have  argued  it,  and  as  I  hold 
the  law  clear,  Melton  was  never  less  than  tenant  in  tail : 
first,  by  the  fine  of  his  wife  and  himself,  and  then  by  his 
own  fine  to  the  use  of  himself  and  his  wife  again  in  the 
special  tail,  the  remainder  to  himself  in  general  tail,  which 
remitted  him  and  his  wife  to  the  old  tail  special,  with  the 
old  remainders  depending  upon  it  as  long  as  the  wife 
lived ;  but  when  the  wife  died,  then  the  old  tail  and  the 
remainders  vanished,  and  the  husband  Melton  became 
tenani  in  tail  general  by  his  latter  remainder  raised  by 
his  own  fine,  and  so  being  ever  tenant  in  tail,  can  by  no 
means  be  drawn  within  the  stat.  of  32  H.  8.  and  14  Eliz., 
and  then  if  the  recovery  were  good,  he  comes  in  a  vouchee 
of  all  his  titles  in  tail,  and  binds  all  remainders  upon  any 
of  the  estates,  which  he  had  at  any  time. 

But  of  this  point  I  spake  not  publicly,  because  I  held  it 
no  recovery  as  it  was  found ;  but  Justice  Hutton  observing 
my  course,  did  ask  me  in  private  what  I  thought  of  the 
case,  admitting  the  recovery  to  be  good.  To  whom  I 
said  as  before,  and  then  I  held  against  the  plaintifi*. 
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[263  a] 
Waterhouse  i&.  ux,  vs.  Saltmarsh.  n.^^v^w^ 

A  iheriff  maj  not  break  open  a  house  to  execute  the  king's  procetS;  without  first 
■igidiyiDg  that  he  is  sheriff  j  or  execute  such  process  with  unnecesseiy  outrage 
and  terror. 

Star  chamber  punishes  the  taking  out  of  the  king's  process  without  warrant  of 
coorty  by  one  who  is  not  a  party  interested. 

*  Sir  Edward  Waterhouse  and  his  wife  were  plaintiffs  in  Riot  for  break- 
ing an  house 

the  star  chamber  against  Saltmarsh,  undersheriff  of  York-  upon  private 
shire,  and  divers  his  bailiffs,  and  against  J.  Keeling.    The  jpo.  26u!  Ant. 
case  was  thus  ;  the  plaintiff  and  Keeling  were  bound  with  /cro.  ^  * 
David  Waterhouse,  as  his  sureties,  to  one  Coale,  in  four 
hundred  pounds  for  the  payment  of  two  hundred  pounds, 
whereupon  judgment  was  given  against  Keeling ;  but  at 
the  suit  of  Keeling,  e.vecution  was  forborne  by  Coale,  to 
see  if  any  contribution  could  be  gotten  of  the  plaintiff,  for 
David  Waterhouse  was  bankrupt ;  but  at  last,  nothing  com- 
ing,   Coale   took  of  Keeling   two    hundred  and  seventy 
pounds  in  satisfaction  of  his  debt,  yet  delivered  his  bond 
into  the   hand  of  Keeling,  allowing  him  to  sue  it  against 
the  plaintiff;  against  whom  Keeling   sent  to  Saltmarsh  a 
latitat,  and  withal  a  cap.  utlagat.  before  judgment,  at  the  . 
suit  of  one  Basil,  a  stranger,  without  his  privity  or  the 
allowance  of  the  court,  or  the  king's  attorney,  to  the  end, 
that  if  the  plaintiff  kept  his  hou^c,  they  might  break  the 
house,  and  so  serve  both  it  and  the  latitat.     The  sheriff 
thereupon  entered  the  house  in  .the  morning,  the  outer 
door  being  open ;  but  being  within  the  house  with  six  bai- 
liffs, some  of  them  being  gaol  birds,  shut  the  doors  and  *  ^^'  ^'  *' 
drew   their  swords,  and  presently  he,  with  two  of  them 
with  their  swords  drawn,   ran  up  to  the  chamber,  where 
the  plaintiff  and  his  wife  were  in  bed  and  the  doors  locked, 
and  knocking  a  little,  without  telling  what  they  were,  or 
wherefore  they  came,  broke  open  the  door  and  took  him, 
and  took  bond^for  his  appearance  upon  the  latitat,  and 
forty  shillings  for  suing  out  a  aupersed.  upon  the  outlawry, 
and  so  discharged  him  ;  and  afterwards  the  plaintiff  paid      [264] 
or  gave  assurance  to  Keeling  for  ninety  pounds,  and  had  5  Co.  si.  b, 
his  bonds  both  to  Coale  and  the  sheriff  delivered  up  unto 
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[364  a]  him.'  Upon  all  this  the  sheriff  was  fined  two  hundred 
pounds  for  the  unnecessary  outrage  and  terror  of  this  ar- 
resty  and  for  not  signifying  that  he  was  sheriff,  that  the 
door  might  have  been  opened  without  violence ;  but  es- 
pecially for  discharging  the  plaintiff  upon  the  capias  ut- 
lagat.  And  Keeling,  though  it  were  not  holden  a  star 
chamber  case,  that  he  did  sue  his  fellow  surety  for  con- 
tribution, in  the  name,  and  by  the  consent  of  the  creditor, 
though  he  himself  had  satisfied  in  a  sort  the  debt,  because 
it  was  a  just  ground  of  equity,  that  the  sureties  should  be 
equally  charged,  and  it  is  so  commonly  used  in  the  like 
cases,  yet  he  was  fined  fifty  pounds  for  using  the  king's 
YeiT.  28.  ac-     proccss  and  prerogative  without  warrant  of  court,  or.  party 

COIu* 

interested,  he  himself  having  no  interest  in  it,  but  by  that 
indirect  means  defrauding  the  plaintiff  of  his  liberty  of 
defence  of  house,  against  his  private  debt. 


Escipe.  Caselt  V9.  Weston. 

A  theriff  may  be  fined  for  not  eiecating  a  cap.  utlag.  when  he  has  opportiuiitjr. 

s  Cr.53s.  5Ck>.  EzECHiEL  Weston,  late  sheriff of  Radnorshire,  was  fined 
at  the  suit  of  Casely,  for  that  having  a  cc^^.  uilagai. 
after  judgment  delivered  unto  him  against  one  Bradshaw, 
being  in  view  when  he  was  attending  upon  the  judges  of 
assize,  from  the  church  to  the  hall,  he  did  not  endeavour 
presently  to  take  him,  whereby  he  then  escaped.  But  it 
did  also  appear,  that  having  means  afterwards  to  take  him, 
he  did  it  not,  but  took  his  word  to  save  him  harmless. 


Lancastell  v8.  Sidly. 

In  error  for  want  of  bail  in  the  king'a  bench,  the  error  must  be  assigned  that 
there  was  neither  bail,  nor  the  party  in  custody. 

Error  for  want  Stephen  Lancastell,  cxecutor  of  Richard  Lancastell, 

king's  bench  rccovcrcd  in  the  king's  bench,  against  Sir  Ralph  Sidly, 

assTgned  for  ^^^  hundred  pounds  debt,  who  being  taken  in  execution 

STError,  37.  ©scaped,  and  Stephen  Lancastell  brought  an  action  of 
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debt  against  Sir  George  Reinolds,  the  marshall,  in  the  debet     [264  6] 
et  detinet,  and  had  judgment :  whereupon  a  writ  of  error      v-^-v^w 
brought ;  and  George  Crook  insisted  upon  Hiscock's  case,  226, 568.  Cr.  ' 
cited  in  Hargrave's  case,  Co.  lib,  5. 31 .  Judgment  was  given  jJo!  ?Co.  s.'b.' 
in  the  king's  bench,  and  errors  were  assigned,  that  there  m^mJ&S^ 
were  neither  bail  nor  bill  filed  there.    We  agreed  that  the  p®p-  ™' 
error  must  be  assigned,  that  there  was  neither  bail,  nor 
the  party  in  custody  of  the  marshall ;  for  if  he  be,  I  may 
declare  against  him,  for  that  is  natural,  all  declarations 
being  custodid^  dLC,  and  the  bail  is  but  a  fiction  of  the 
marshall's  custody,  and  so  known  to  the  courts ;  for  other- 
wise it  was  against  the  record  to  aver  that  he  were  not  in 
custody,  being  so  laid  and  answered  to. 


Willis  V9.  Woodhouse.  Cue. 

That  tiiere  ii  neither  bill  nor  beil  filed  in  the  king's  bench,  ia  not  error. 

William  Willis  brought  an  action  upon  the  case  upon  j^^]^  q^^^^ 
a  trover  and  conversion  of  goods,  against  William  Wood-  ^-  Error  Br. 
house,  in  the  king's  bench.     The  defendant  pleaded  not 
guilty,  and  the  plaintiff  had  a  verdict  and  judgment.   The 
defendant  brought  a  writ  of  error,  and  assigned  two  er- 
rors :  the  one,  that  there  was  no  bill  filed :  the  other,  that  ^^^ .  |,j„ 
there  was  no  bail.     And  upon  a  certiorari  in  that  case  j°^^  ^^' 
awarded  and  returned,  it   was  certified  that   there  was 
neither  bill  nor  bail  filed,  and  the  judgment,  notwithstand- 
ing the  said  errors,  was   affirmed  in   camera  ecacc.  TV. 
anno  17.  dom.  regis^  viz.  5.  die  JtUii  in  eodem  term.,  and 
the  record  and  the  proceeding  on  the  same  writ  of  error 
were  remanded  eod.  ter.  in  banco  reg.  qu.  vide  Tr.  16.  Re. 
rot.  945.  ifK^banco  regis^  ubi  tarn  prim,  judicium  quam 
eecundum  iniratur.  Yei.  i66.  Po. 

1.  The  want  of  a  bill  being  the  original,  was  taken  to  J^J["*jc?i. 
be  within  the  meaning  and  intent  of  the  statute  of  18  Eliz.  J^^i-o^JJg*®- 
cap  14.,  and  remedied  by  the  equity  of  that  statute.  Port  281.  ac- 

2.  The  want  of  the  bail  was  not  material,  because  it      [265] 
miffht  be  that  the  defendant  was  in  custodid  mar.  at  the  ^-  fl-^5- 
time  of  the  plaintiff's  bill  exhibited,  according  as  the  said  2  Cro.  108, 109, 
bill  supposeth.  2  Cr.  223.  Mo. 

694.  Ant.  264. 
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Edwauds  v8.  Gravcs.     Twisse  M.  Cotton. 


[265  a] 

Prohibition. 


Tr.  7Jic.  It  it 
Bol^acy 
wbore  land  is 
appointed  to  be 
•Old  by  ezecu- 
ton,  and  the 
money  to  be 
diaposed  to 
certain  usea. 
Ck>art  eccleei- 
aatical  cannot 
hold  plea  in 
equity,  but 
merely  of  caua- 
es  according  to 
law.  Brn\.^f 
S9.  Roll.  Sd 
Abr.  f.  284, 
286.  1  Cr.  396. 
7  Ben.  21.  As- 
•eta,  enter  Br. 
10.  Dyer,  151, 
264.2Cro.279. 
Plowd.  120. 
1  Bulat  154. 
Pop.  59. 1  Le. 
87.  Swinb.  18. 
Cr.  Car.  359, 
396.  8yd.  46. 
1  Ro.  920. 
2Le.ll9. 
1  Le.  225. 
1  Cr.  595. 


Edwards  V8»  Graves. 

Where  land  ia  appointed  by  will  to  be  aold  by  executora,  and  the  proceeds  disposed 

of  to  certain  persons,  this  is  not  a  legacy  at  law. 
Eccleaiaatical  courts  cannot  hold  plea  of  a  legacy  in  equity. 

Philip  Edwards,  executor  of  Philip  Edwards,  had  a 
prohibition  against  John  Graves ;  and  the  case  was,  that 
one  Agnes  Salter  devised  that  the  executor  and  three 
others  should  sell  certain  lands,  and  should  dispose  the 
money  to  the  defendant  and  three  others,  equally ;  the 
land  was  sold  accordingly,  and  the  now  defendant  sued 
this  executor  in  court  christian,  for  the  fourth  part  of  the 
money.  The  court  held  that  neither  the  land  nor  money 
was  testamentary,  as  this  case  is ;  for  it  was  not  assets  to 
debts,  but  a  sum  arising  of  land,  and  appointed  to  special 
uses  in  way  of  equity,  and  not  as  a  legacy,  and  therefore 
is  not  to  be  sued  for  here,  but  in  court  of  equity  ;  neither 
can  that  court  hold  plea  of  a  legacy  in  equity ;  but  where 
it  is  a  legacy  in  law  indeed,  for  they  must  hold  plea  by 
their  law,  as  our  courts  of  law  do.  Yel.  39,  93.  Co.  L, 
111.  a.  8  Co.  95.  a.  10  Co.  47.  a.  Yel.  116,  160,  173. 
Ant.  188.  Pop.  59. 


Replevin. 


Dower  against 
a  tenant  for 
life,  a  fine  of 
the  reversion 
how  it  works 
upon  it. 


TwissE  V8.  Cotton. 

Case  stated,  but  no  judgment  reported. 

The  case  was,  tenant  for  life,  the  reversion  in  fee,  of 
land  whereof  the  demandant  had  title  of  dower,  and 
brought  a  writ  of  dower  against  the  tenant  for  life;  hang- 
ing the  writ  in  the  reversion,  levied  a  fine  with  proclama- 
tion of  the  reversion  ;  the  tenant  for  life  (lied,  the  five 
years  expired,  and  now  the  demandant  brings  a  new  writ 
of  dower  against  the  tenant  in  possession. 
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Reynolds  vs.   Oeeley. 

Whether  beuta,  eaoaped  from  an  adjoining  cloae,  on  the  locus  in  quo,  though 
freahly  pursued,  may  be  distrained,  quctre  f 

The  defendant  avowed  for  rent  reserved  upon  a  lease  Distress  of 
for  life;  the  plaintiff  pleaded  in  bar,  and  conveyed  him-  forrenriBrai! 
self  title  to  ten  acres  adjoining,  and  that  he  put  in  his  s\s\  a/f  Ro.  ' 
beasts,  and   they  escaped    into  the   place,  dec.  and   he  1^47^.^ 7^h. 
freshly  followed  to  drive  them  out,  but  before  he  could  '^-^^  ^-  ''• 
recover  them,  the  defendant  distrained  them.     The  case  2  Sannd.  S90. 
had  been  somewhat  better,  if  the  tenant  ought  to  main- 
tain the  fence.  (1) 

{1\  In  1  Brownl.  170,  this  case  is  said  to  be  reported,  and  judgment 
for  tiie  plaintiff. 

Where  a  stranger's  cattle  escape  into  another's  land  by  breaking  the 
fences,  there  being  no  defect  in  them ;  or  where  the  tenant  of  the  land 
on  which  the  distress  is  taken  is  not  bound  to  repair  the  fences,  though 
there  is  a  defect  in  them,  the  cattle  may  be  distrained  for  rent  immedi- 
ately before  they  are  levant  et  couchatU ;  but  if  the  cattle  escape  through 
the  defect  of  fences  which  the  tenant  of  the  land  is  bound  to  repair, 
they  cannot  be  distrained  by  the  landlord  for  rent,  though  they  ha?e 
been  levant  et  couchant^  unless  the  owner  of  the  cattle,  after  notice  that 
they  are  in  the  land,  neglects  or  refuses  to  drive  them  away.  2  Sannd. 
289.  a.  n.  (7.) 


Hbtdon  vs.  Goodhall. 

St.  3  Jae.  c.  8.  doea  not  require  suretiea  in  a  writ  of  error  in  repUvin. 


Chandler  vs.  Thompson.  obligation. 

If  an  executor  durante  minoritate  waete  the  testator*!  goods,  tjuan^,  what  remedy  a 

creditor  shall  have  after  the  infant  executor  comes  of  age  ?  (1) 
The  infant  executor  may,  after  he  comes  of  age,  have  an  action  against  the  former 

executor,  but  not  against  his  vendee. 

Chandler  against  Thompson,  executor  of  Marlet;  debt  ^"^^"h'oJj'he 
upon  an  obligation  of  the  testator.     The  defendant  pleads  ■hall  plead 

(1)  In  Brooking  v.  Jennings,  1  Mod.  174,  it  is  said  by  Vaughan  J., 
Atkyns  J.  ace.  '  that  when  an  infant  executor  comes  of  age,  the  power 
of  an  executor  durante  minoritate  ceases;  and  the  new  executor  is  then 
liable  to  all  actions.    If  the  former  executor  wasted,  the  new  one  has 
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wlMBlllithM 

issmirad. 
Cr.  Cv,  79. 
8yd.  57. 


[3661 


BU  fOOdtf  BOW 

tboenditoff 
■haUbaralieT- 
•d  liter  hli 
tuR«eiplr«d. 
Cr.  Ow.  89. 

N07.  as. 


FaWKNRR  M.    AlTDKBWf. 

that  the  testator  made  him  executor  till  one  John  Mvlet 
should  come  to  twentyone  years  of  age  ;  and  in  the  mean 
time  to  keep  all  his  goods  for  him,  and^  then  to  delmr 
them  unto  him,  and  the  stud  John  Marlet  then  to  be 
executor ;  and  shows,  that  before  the  writ,  J<»im  Marlet 
wais  twentyone  years  of  age,  and  that  he  ddivered  hai 
the  goods,  which  he  aceepted,  mb^qm  Aoe,  qd.  ^pas  est, 
vd.  die  %mpeiratimd9j  ^.  fuU  99U$Umr^  tfC*  It  waa  de- 
bated by  the  court,  if  the  first  executor  sold  or  wasted  the 
goods,  how  the  creditor  should  relieve  himself  for  tkm 
goods,  the  new  executor  taking  upon  him  the  azeeolar- 
ship ;  for  the  goods  never  came  to  the  hands  of  the  new 
executor,  though  perhaps  he  may  have  an  action  against 
the  former  executor,  for  so  much  as  he  did  not  lawlUlf 
administer ;  for  against  the  vendees  he  cut  fenve  no 
remedy;  (3)  or  else  the  old  executor  may  remain  an-exe^ 
utor  still  for  that  purpose;  the  other  being  none  in  elbet 
for  those  goods ;  like  the  case  of  a  sheriff  that  doth  not 
deKver  his  prisoner,  that  he  hath  in  execution,  to  the  nctxt 
sheriff.    4  East.  606. 


his  remedy  agtinst  him,  but  he  is  not  liable  to  other  men^  smts.'  la 
Qxibrd  V.  Rivett,  Cro.  Car.  79^  98,  the  actioii  was  brought  by  a  crsfilar 
against  an  adminittrator  dyr.  smii.  after  the  executor  Iwd  come  of  agiu 
ud  attempted  to  be  supDorted  on  the  ground-,  that  the  defendant  had 
wasted  the  testaftcw's  goods.  Judgment  was  givi^  for  the  defaidaot  oa 
another  point,  and  the  question  mother  such  action  could,  in  any  casiu 
be  maintained,  was  not  presented.  In  Bac.  Abr.  tit  Ezecuton  and 
Administrators,  B.  2.  it  is  said  that  an  executor  or  administrator  dbir. 
ffitn.  is  not  chargeable  in  any  action  at  the  suit  of  a  creditor,  aifler  the 
infant  comes  of  age.  By  statutes  30  Car.  2.  c.  7.  and  4  &.  5.  W.  &.  M. 
c.  34,  it  is  enacted  that  the  executors  and  administrators  of  executora  de 
9im  Uni^  or  of  executors  or  administrators  of  right,  who  had  committed 
waste,  shall  be  liable  and  charg^ble  in  the  same  manner  as  their  testa- 
tors or  intestates  would  have  been. 
(9)  See  6  Co.  19,  Packman's  case,  aee. 


Prohibition. 


Fawkner  v9*  Andrews. 


AnetU  should  be  entered  of  record. 


S^e^tyS?e  '^  prohibition  the  parties  be  at  issue  upon  a  eustom  de 
WiktetfSw!  **^  decimando  of  wood,  it^fra  Wildam  Sussex.  It  was 
mored  by  Finch,  whence  the  van.  fac.  should  be ;  and 
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the  court  directed  that  the  best  was  de  corpore  com.;  for     [266  a] 
Wilde  is  no  visne^  whereof  the  court  can  take  knowledge. 
Unto  this  Towse  for  the  defendant  assented.     These  kind 
of  assents  would  be  entered  upon  record. 


Plat   vs.    Holford.  Breve  de  recto. 

In  a  writ  of  right  against  an  infant,  day  was  giren  to  the  tenant  to  adrise  what  he 
would  do. 

In  a  writ  of  right  between  Plat,  demandant,  and  Hoi-  6*0^1.  b* 
ford,  tenant,  the  tenant  pleaded,  that  he  was  within  age,  5S'?.iS*™- 

J     .  •  o    »  2  Roll.  Rep. 

and  in    by   descent;  and    prayed  that   the    parol   might  **• 
demur  till  his  full  age.     Whereunto  the  demandant  re- 
plied that  he  was  seised  till  the  tenant  disseised  him,  and 
traversed  the  descent ;  and  day  was  given  to  the  tenant 
to  advise  what  he  would  do. 


Waterer  vs.  Freeman* 

Case  will  lie  for  a  malicioas  prosecution  in  a  civil  action. 

The  case  of  Waterer  and  Freeman,  sup.  was  this  term  ^^'^^^^ 
judged  for  the  plaintiff,  and  the  rest  of  the  judges  desired 
me  to  deliver  the  judgment  and  reason ;  wherein  I  first 
observed,  that  the  money  was  not  twice  levied,  nor  the 
plaintiff  twice  charged  with  the  damages,  as  the  declara-  ^^^  ^Sg-^^ 
lion  ran  :  for  the  first  was,  pro  defectu  emptorum  damna  °^^i^^- 
parata   habere  non  possum^  but  yet  it  appears  by  the 
declaration  that  he  was  twice  vexed  and  grieved,  and  that 
wilfully  by  the  defendant,  who  had  first  one  execution 
inchoate,  which  he  ought  to  have  followed,  knowing  it, 
and  not  to  have  taken  another ;  for  else  he  might  take 
twenty  executions,  and  take  away  his  milch  cattle,  or  his 
plough  beasts.      But  now  the  jury  must  give  damages 
according  to  the  loss. 

But  if  the  defendant  in  this  case  had  not  known  of  the 
cattle  first  taken,  he  had  not  been  liable,  nor  subject  to 

this  action. 
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[265  c] 


when  his  time 
is  eipired. 
Cr.  Car.  79. 
Syd.  fi7. 


[266] 

Executor  wr  a 
timewasteth 
hit  goods,  how 
the  creditor 
shall  be  reliey- 
ed  after  his 
time  expired. 
Cr.  Car.  89. 
N07.  86. 


that  the  testator  made  him  executor  till  one  John  Marlet 
should  come  to  twentyone  years  of  age  ;  and  in  the  mean 
time  to  keep  all  his  goods  for  him,  and  then  to  deliver 
them  unto  him,  and  the  said  John  Marlet  then  to  be 
executor ;  and  shows,  that  before  the  writ,  John  Marlet 
was  twentyone  years  of  age,  and  that  he  delivered  him 
the  goods,  which  he  accepted,  absque  hoc^  qd.  ipse  est^ 
vel.  die  impeiraiionisj  fyc.  fuit  executor,  fye.  It  was  de- 
bated by  the  court,  if  the  irst  executor  sold  or  wasted  the 
goods,  how  the  creditor  should  relieve  himself  for  those 
goods,  the  new  executor  taking  upon  him  the  executor^ 
ship ;  for  the  goods  never  came  to  the  hands  of  the  new 
executor,  though  perhaps  he  may  have  an  action  against 
the  former  executor,  for  so  much  as  he  did  not  lawfully 
administer ;  for  against  the  vendees  he  can  have  no 
remedy ;  (2)  or  else  the  old  executor  may  remain  an  exec- 
utor still  for  that  purpose,  the  other  being  none  in  effect 
for  those  goods ;  like  the  case  of  a  sheriff  that  doth  not 
deliver  his  prisoner,  that  he  hath  in  execution,  to  the  next 
sheriff.     4  East.  606. 


his  remedy  against  him,  but  he  is  not  liable  to  other  men's  suits.'  In 
Oxford  V.  Rivett,  Cro.  Car.  79,  93,  the  action  was  brought  by  a  creditor 
against  an  administrator  dur.  min.  after  the  executor  had  come  of  age, 
and  attempted  to  be  supoorted  on  the  ground  that  the  defendant  had 
wasted  the  testator's  goods.  Judgment  was  given  for  the  defendant  on 
another  point,  and  the  question  whether  such  action  could,  in  any  case, 
be  maintained,  was  not  presented.  In  Bac.  Abr.  tit  ESxecutors  and 
Administrators,  i9.  2.  it  is  said  that  an  executor  or  administrator  dur, 
min,  is  not  chargeable  in  any  action  at  the  suit  of  a  creditor,  after  the 
infant  comes  of  age.  By  statutes  30  Car.  2.  c.  7.  and  4  &  5.  W.  &  M. 
c.  24,  it  is  enacted  that  the  executors  and  administrators  of  executors  de 
aon  torij  or  of  executors  or  administrators  of  right,  who  had  committed 
waste,  shall  be  liable  and  chargeable  in  the  same  manner  as  their  testa- 
tors or  intestates  would  have  been. 
(2)  See  6  Co.  19,  Packman's  case,  ace. 


Prohibition. 


Fawkner  v9.  Andrews. 


Atteni  ■hoold  be  entered  of  record. 


Jd'<IfSe*^m?e  '"  prohibition  the  parties  be  at  issue  upon  a  custom  de 

of  wood  in  the  nofi  decimatido  of  wood,  fn/ra  Wildam  Sussex.     It  was 

Wilde  of  Sui-  '       "^ 

•ex.  moved  by  Finch,  whence  the  ven.  fac.  should  be ;  and 
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the  court  directed  that  the  best  was  de  corpore  com.;  for     [266  a] 
Wilde  is  no  visne^  whereof  the  court  can  take  knowledge. 
Unto  this  Towse  for  the  defendant  assented.     These  kind 
of  assents  would  be  entered  upon  record. 


Plat   V9,    Holford.  Breve  de  recto. 

la  a  writ  of  right  against  an  infant,  day  was  giren  to  the  tenant  to  advise  what  he 
woald  do. 

In  a  writ  of  right  between  Plat,  demandant,  and  Hoi-  ^cTlh^' 
ford,  tenant,  the  tenant  pleaded,  that  he  was  within  age,  !£'?;iS^™* 

j-ij  1  11  .  o'2  Roll.  Rep. 

and  m   by   descent;  and   prayed  that   the   parol   might  1^- 
demur  till  his  full  age.     Whereunto  the  demandant  re- 
plied that  he  was  seised  till  the  tenant  disseised  him,  and 
traversed  the  descent ;  and  day  was  given  to  the  tenant 
to  advise  what  he  would  do. 


Waterer  v9.  Freeman* 

Case  will  lie  for  a  malicious  prosecution  in  a  civil  action. 

The  case  of  Waterer  and  Freeman,  sup.  was  this  term  ^^'^k^^^^ 
judged  for  the  plaintiff,  and  the  rest  of  the  judges  desired 
me  to  deliver  the  judgment  and  reason ;  wherein  I  first 
observed,  that  the  money  was  not  twice  levied,  tior  the 
plaintiff  twice  charged  with  the  damages,  as  the  declara-  J[^^  ^dg-"^*^ 
tion  ran  :  for  the  first  was,  pro  defectu  emptorum  damna  >^«i^^- 
parata   habere  non  possum^  but  yet  it  appears  by  the 
declaration  that  he  was  twice  vexed  and  grieved,  and  that 
wilfully  by   the  defendant,  who  had  first  one  execution 
inchoate,  which  he  ought  to  have  followed,  knowing  it, 
and  not  to  have  taken  another ;  for  else  he  might  take 
twenty  executions,  and  take  away  his  milch  cattle,  or  his 
plough  beasts.      But  now  the  jury  must  give  damages 
according  to  the  loss. 

But  if  the  defendant  in  this  case  had  not  known  of  the 

cattle  first  taken,  he  had  not  been  liable,  nor  subject  to 

this  action. 
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Fleetwood  V9.  Curlet. 

lowing  such  soits  would  have  a  tendency  to  discourage  just  prosecu- 
tions ;  and  in  civil  actions  it  is  thought  that  the  taxable  costs  recovered 
by  a  successful  defendant  are  large  enough  to  prevent  groundless  ac- 
tions. But  on  proper  occasions,  this  action  will  he  ;  and  if  tho  jury  give 
exemplary  damages  the  court  will  not  interfere.  The  action  may  be 
maintained,  eiUier  for  having  maliciously,  and  without  probable  cause, 
preferred  a  complaint  against  the  plaintiff  for  any  supposed  offence 
whereby  he  is  injured. 

In  his  person  by  imnrisonment, 

In  his  fame  by  slanaer,  or 

In  his  property  by  expense  ; 
or  for  having  wilfully,  wittingl^  and  maliciously  sued  or  procured  another 
to  sue  the  plaintiff  where  nothmg  is  due,  or  where  a  much  leas  sum  is  due, 
or  in  the  name  of  another  without  his  order ,  whereby  the  plaintiff  has 
sustained  some  special- damtige.  The  leading  case  on  this  subject,  for 
a  groundless  criminal  prosecution,  is  Jones  v.  Gwynn,  10  Mod.  148, 214, 
which  is  cited  and  relied  on  as  a  binding  authority  in  several  subsequent 
cases  of  the  highest  authority.  The  other  more  inlbortailt  cases  are 
Savil  V.  Roberts,  1  Salk.  13.  Wicks  v.  Fentham,  4  T.  R,  248.  Goddard 
v.  Smith,  6  Mod.  2G2.  Reynolds  v.  Kennedy,  1  WUs.  232.  Beau- 
champs  V.  Crofts,  Dyer  235.  Cox  v.  Warrall,  Cro.  J.  193.  8.  C.  Yelv. 
105.  Marham  v.  Pescod,  Cro.  J.  131.  Chambers  v.  Robinson,  1  Str. 
691.  Moore  v.  Shutter,  2  Show.  295.  Bains  v.  Constantine,  Yelv.  46. 
Candel  v.  Louden,  1  T.  R.  520,  in  n.  Arundel  v.  Tregono,  Yelv.  117. 
Farmer  v,  Darling,  4  Burr.  1971.  Johnson  v.  Sutton,  1  T.  R.  493.  Poul- 
terer's case,  9  Coke  56.  Morgan  v.  Hughes,  2  T.  R.  2S5.  Johnson  v. 
Browning,  6  Mod.  216.  Warren  v.  Matthews,  6  Mod.  73.  Purcel  v. 
M'Namara,  9  East  361.  Whitney  v.  Peckham,  15  Mass.  Rep.  24a 
Smith  V.  Mc  Donald,  3  Esp.  Rep.  7.  Smith  v.  Hixon,  2  Str.  691.  The 
more  important  cases  relating  to  this  action,  brought  for  a  groundless 
civil  suit,  are  Savil  v.  Roberts,  1  Salk.  13.  S.  C.  12  Mod.  208.  S.  C.  5 
Mod.  394,  395.  Chapman  v.  Pickersgill,  2  Wils.  142.  Watkins  v. 
Baird,  6  Mass.  Rep.  506.  Goelin  v.  Willcock,  2  Wils.  302.  Hayden  v. 
Shed,  11  Mass.  Rep.  500.  Sterling  v.  Adams,  3  Day  411.  Steer  v. 
Scroble,  Cro.  J.  667.  Lindsey  v.  Lamed,  17  Mass.  Rep.  190.  White 
V.  Dingley,  4  Mass.  Rep.  433.  Skinfitt'  v.  Gunston,  1  Saund.  228.  Gib- 
son V.  Charters,  2  B.  &  P.  129.  Purton  v.  Honor,  1  B.  &  P.  205.  Weth- 
crden  v.  Emden,  2  Camp.  295.  Austin  v.  Delman,  3  Barn.  &  Cressw.  139. 
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Fleetwood  vs.  Curley. 

The  wordfl,  *  Mr  E^ceiver  hath  deceived  and  cozened  the  king,'  &c.  apoken  of 
the  king's  receiver,  arc  actionable. 

Miles  Fleetwood,  knight,  brought  an  action  upon  the 
case  against  Francis  Curley,  esquire,  and* declared,  that 
whereas  the  king,  by  his  letters  patents,  An.  7.  did  make 
him  general  receiver  of  the  court  of  wards  during  his 
life,  which  office  he  had  justly  executed  ever  since  ;  that 
the  defendant,  the  16  of  K.  Jac,  having  speech  with  one 
Whorewood  of  the  plaintiff,  did  speak  of  the  plaintiff 
these  words,  'M.  deceiver  {innuendo  the  plaintiflQ  had 
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deceived  and  cozened  the  king,  and  dealt  falsely  with  him,  [267  c] 
and  I  have  him  in  question  for  it,  and  I  doubt  not  but  to  v^^^v-^^ 
prove  it  ere  it  be  long.'  Upon  issue  not  guilty,  it  was 
found  for  the  plaintiff  before  me  at  Guildhall ;  in  arrest 
of  judgment  it  was  said,  that  it  doth  not  appear  by  the 
words  spoken,  that  they  were  s]>oken  of  the  plaintiff;  ifor 
'  M,  deceiver '  had  no  propriety  to  that  purpose ;  and  then 
the  innuendo  will  not  makq  it  certain,  when  it  appeareth 
to  the  court  that  the  words  will  bear  no  certainty. 

Secondly,  it  was  objected,  that  he  did  not  say,  that  the       [268] 
plaintiff  did  deceive  the  king  in  his  office.     Yet  the  court,  Iq^'^^'^^' 
after  divers  arguments,  gave  judgment  for  the  plaintiff,  ^^o-n.  a. 

«      1  1       /•  1      1         •  *»    •  Ant.  &i.    4  Co, 

And  as  to  the  nrst  exception  ft  was  agreed,  that  if  a  man  n.  b.  Aiein, 
should  say,  looking  upon  three  persons, '  one  of  these  three 
murdered  a  n\an,'  no  inniAendo  will  help  this  incertainty, 
no  more  in  the  person  than  in  the  matter  of  the  scandal. 
P.  13  Jac.  Harvy  brought  an  action  against  Ducking, 
for  saying  that  he  had  forged  a  writing,  innuendo  a  i>ill  of  ^^^y-  '1:  ^' 

cord.     IJ6TU||« 

debt,  setting  down  in  the  innuendo  all  the  circumstances ;  45. 2. 3. 
and  though  he  had  a  verdict,  yet  could  have  no  judgment. 
But  here  it  is  said,  that  at  the  time  of  the  words  the  de- 
fendant had  speech  of  the  plaintiff,  and  expressly  that  he 
spake  these  words  of  the  plaintiff.  And  then  the  word 
deceiver,  though  in  propriety  it  doth  not  import  receiver, 
yet  the  allusion  and  ironical  resemblance  of  the  name 
doth  very  well  bear  the  application  of  the  innuendo  ;  and 
if  such  a  slight  evasion  should  be  admitted,  it  would  be 
a  common  practice  with  crafty  wits,  to  slander  safely. 
And  if  he  had  said  ^  M.  receiver,'  there  had  been  no 
doubt. 

And  as  to  the  second  point,  it  was  likewise  agreed  that  Aot  6. 89, 776. 
words  of  an  ambiguous  sense  shall  receive  the  best  sense  :  n.  a.  b.'  2  Cro. 
as  poXj  not  the  French  pox.  And  12  Jac.  Miles  brought  an  i  r'oh.  77.  * 
action  against  Jacob,  for   saying  he    had  poisoned  one  *^"***^"*™' 
Smith,  and  had  judgment  in  the  king's  bench ;  but  we  re- 
versed it,  because  it  might  be  against  his  will.   It  was  also 
agreed,  that  if  the  plaintiff  should  have  added  an  innu- 
endOj  that  the  deceit  was  in  his  office,  it  would  have  been 
nothing  available.     But  the  court  resolved,  that  upon  the 
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o]     whole  case  here,  the  words  must  be  understood  of  them- 
'^      selves,  by  construction  of  law,  of  his  office ;  for  words  am- 
biguous must  also  be  of  indifferent  sense  that  shall  be  in- 
diflferently  taken. 

But  when  there  is  a  pregnant,  violent,  and  certain  sense 
that  may  lead  the  court  and  hearers  to  take  it  one  way, 
that  shall  be  taken,  and  not  another  imagined,  whereof 
there  is  no  appearance.  So  here,  when  you  say  of  the 
king's  receiver  that  he  deceived  the  king,  it  must  be  un- 
derstood in  that  wherein  it  appeareth  that  he  may  deceive 
him,  and  not  to  take  it  at  large  when  no  other  meaning 
appears  ;  and  therefore  not  like  the  case  of  pox,  or  pois- 
oning before  mentioned  :  otherwise  if  he  had  said,  that  he 
had  been  a  common  deceiver,  without  applying  it  to  the 
king  certainly,  whose  officer  he  is.  Mic.  11  Jac.  Yardly 
being  an  attorney,  brought  an  action  against  Ellis,  and 
Brni.  6.  Yei.     declared,   whereas    he   was   retained    by   oiie    Bancroft 

*•      Ant.  Tfi   8 

9.  1  RoU.  63.  '  against  the  defendant,  he  said  of  him  to  Bancroft,  *  your 

Aiein.  13.'  attorney  is  a  bribing  knave,  and  hath  taken  twenty  pounds 
of  you  to  cozen  me,'  and  had  judgment ;  for  it  shall  be 

if  Ant^u/*    ^^^^'^  spoken  of  him  as  an  attorney.     And  Mich.  14  Jac. 

Moor  867.  Box,  an  attorney,  brought  &n  action  against  Bamaby  for 
calling  him  champerteTy  and  had  judgment.  And  it  is  not 
material  that  it  is  not  alleged  in  this  case  and  the  others, 
that  the  hearers  did  know  him  to  be  the  king's  receiver, 
and  the  others  to  be  attornies ;  and  yet  it  were  not  action- 
able, if  it  were  not  so  ;  and  the  slander  and  damage  con- 
sist in   thc^  apprehension  of  the   hearers  :  and  therefore 

3  Cro.  496.  slandcrous  wor^s  in  Welsh  bear  no  action,  except  you  af- 
firm, that  they  were   spoken  in   the  hearing  of  them  that 

Ant.82,191.  understood  the  Welsh  tongue.  But  when  slanderous 
words  are  spoken,  which  are  a  wrong,  the  doers  are  an- 
swerable for  all  evil  events  «nd  damages.  Now  the  hear- 
ers may  come  to  the  knowledge,  or  others  to  whom  they 
shall  report  the  words  may  know,  that  they  are  persons  of 
that  condition  that  make  the  words  actionable,  which  ii 
the  case  of  Welsh  words  cannot  be  so  understood  in  an 
reasonable  possibility.  (1) 

(1)  Videantep.6a,n.(h) 


Crane  vs.  Taylor.     Wilden  v9.  Wilkinson. 

Crane  vs.  Taylor. 

Coiwtniction  of  diyera  sUtutet  relating  to  letoei  by  eccletiutical  peraou. 


Wilden  vs.  Wilkinson.  Obiig«tion. 

Tho  con4ition  of  an  obligation  to  save  the  plaintiff  harmless,  may  be  expounded 

by  matter  dehort. 
Wbere  one  of  two  Joint  judgment  debtors  give  secarity  to  the  ^creditor  for  the 

payment  of  the  debt,  he  may,  with  the  consent  of  the  creditor,  take  oat  the 

execution  and  levy  it  upon  the  other  debtor.     Stmb.  (l) 

John  Wilden  brought  an  action  of  debt  aeainst  John  S^'^v^^****^- 

^  ~o  •  Goldsborongh. 

Wilkinson,  upon  an  obligation  of  one  hundred  pounds;  Condition  of  an 
the  condition  was  to  save  the  plaintiff  harmless  from  all  poJSded  by  f 
actions  and  damages  that  might  arise,  upon  the  release  of  rRoi[.4d2.  '* 
the  defendant  out  of  execution,  (being  then  in  execution  yrror^^iw"*' 
at  the  plaintiff's  suit,)  from  all  persons  that  might  trouble  ^°^  '^• 
him  concerning  the  said  release. 

The  defendant  pleads  that  the  plaintiff  levied  a  plaint 
in  the  court  of  York,  against  one  Nuttsill,  for  a  debt  of  an 

(1)  In  this  case  it  does  not  appear  that  this  judgment  creditor  had 
hinwelf  taken  out  any  execution,  or  that  the  judgment  had  been  actually 
sMisfied.  The  security  for  pfiyment,  not  beincr  of  so  hifi^h  a  degree  as 
the  jud^ent,  did  not  operate  as  an  extinfruishment  Vide  ante  68.  n. 
Bat  if  a  judgment  creditor  discharge  one  of  several  defendants  taken  on 
a  joint  execution,  he  cannot  afterwards  retake  him  or  anv  of  the  others. 
6  T.  R.  525,  Clark  v.  Clement.  So  where  one  of  two  juagment  debtors 
paid  to  the  creditor's  attorney  the  amount  of  the  judgment,  taking  his 
receipt  therefor  in  full  satisfaction,  but  the  payment  was  not  endorsed 
on  the  execution ;  it  was  held  that  the  execution  could  not  afterwards 
be  levied  on  the  goods  of  the  other  debtor  for  his  moiety  of  the  debt  for 
the  benefit  of  him  who  had  made  the  payment,  such  pavment  being,  in 
law,  a  discharge  of  the  execution  and  a  satisfaction  of  the  judgment. 
9  Maes.  138,  Hammattrv.  Wyman.  So  where  one  of  two  ju&mont 
debtors  gave  security  for  the  debt,  but  instead  of  the  execution  oein^ 
returned  satisBed,  it  was,  with  the  assent  of  the  creditors  returned 
pneatiefied,  and  an  atiaa  execution  taken  out,  upon  which  the  other 
judgment  debtor  was  committed,  for  the  purpose  of  compelling  him  to 
contribute  his  share  of  the  debt  for  the  benefit  of  him  who  had  given 
secnri^,  it  was  held,  on  audita  querela^  that  the  imprisonment  was 
unlawful,  it  appearing  that  the  debt  was  actually  paid  before  suing  out 
of  the  atidita  querela.  In  delivering  the  opinion  of  the  court,  Parker  C. 
J.  says,  '•  We  think  it  immaterial  whether  payment  was  made  before  or 
after  the  issuing  of  tlie  alias  execution.  If  before,  the  execution  issued 
improvidently  or  fraudulently,  and  would  be  therefore  void  ;  if  after,  its 
Tirtue  was  gone,  and  the  plaintiff  could  not  lawfully  be  held  in  prison 
under  it'  17  Mass.  153,  Brackett  v.  Winslow.  See  also  ante.  p.  206. 
n.(a.) 
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[269  a]  hundred  pounds ;  and  that  he  and  one  Hart  became  his 
bail ;  that  the  plaintiff  had  judgment  against  Nuttall, 
and  also  against  the  bait ;  and  this  defendant  waa  there- 
upon taken  in  execution,  and  the  plaintiff  released  him ; 
which  is  the  same  release  in  the  condition,  and-  so  con- 
cludes, that  he  did  save  him  harmless,  &c.  The  plaintiff 
replies,  and  confesseth  the  plaint,  bail  and  judgment,  ut 
supra,  but  saith  further,  that  before  the  defendant  was 
taken  in  execution.  Hart,  the  other  bail,  gave  him  secu- 
rity for  his  money,  and  in  consideration  therereof,  the 
plaintiff  promised  Hart  that  he  might  take  out  and  lay 
the  execution  upon  the  diefendant,  and  that  he  would  not 
release  him  without  the  consent  of  Hart ;  whereupon 
Hart  procured  him  to  be  taken  in  execution,  and  then 
moved  the  plaintiff  to  discharge  him,  who  acquainted  him 
with  his  promise  to  Hart,  ui  supra,  and  thereupon  the 
defendant  made  him  this  bond,  With  condition,  praut;  and 
then  showed  that  thereupon  he  discharged  him ;  and 
[2701  Hart  brought  his  action  for  breach  of  the  promise  in  the 
king's  bench,  and  recovered  an  hundred  and  fifty  pounds 
damage  ;  et  sic  damnificatus :  whereupon  the  defendant 
demurred  in  law,  and  judgment  was  given  for  the  plain- 
tiff, against  the  opinion  of  Hutton,  who  thought  that  the 
condition  was  to  be  understood  only  by  the  word  of 
damage  directly  growing  by  the  release,  and  not  by  any 
collateral  act  dehors,  as  is  this  promise.  But  the  reason 
that  moved  the  judgment,  was,  that  this  condition  did 
carry  a  forcible  and  apparent  intent  of  saving  harmless 
of  some  damage  that  might  arise,  not  upon  the  release 
alone,  but  upon  some  external  and  cotlateral  thing  be- 
sides the  release,  and  yet  by  the  means  and  occasion  of 
the  release ;  for  the  words  are,  '  to  save  harmless,  &c. 
from  all  persons  that  might  trouble  him  concerning  the 
said  release.'  Now  no  other  person  could  molest  or 
trouble  him  for  the  release  of  his  own  debt  only,  wherein 
no  man  could  have  to  do  but  by  means  dehors;  and 
where  it  was  said  the  replication  was  but  matter  of 
equity,  it  is  not  so,  but  it  was  a  necessary  part  in  law  to 
make  it  appear  to  the  court,  that  this  breach  was  within 
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the  condition,  which  was  otherwise  general,  and  to  be  [270  a] 
taken  as  Hutton  took  it,  and  as  the  bar  is ;  and  the  declar- 
ing of  this  promise  to  the  defendant,  whereupon  he  .gave 
the  bond,  doth  also  somewhat  help  the  case,  though  I  am 
of  opinion  it  would  have  served  without  it,  for  he  takes 
upon  him  at  his  peril  to  defend  him  against  all  damage 
coDceming  the  release.  Now  Hart's  action  was  exactlj 
laid  according  to  the  promise,  for  otherwise  there  could 
have  been  no  lawful  damnification. 


CoURTEEN*S  Case.  Sur  chamber. 

Star  chamber  pnniahed  traiwportation  of  money  aa  an  offence  at  common  law. 
Where  aeTeral  are  joined  in  one  bill,  for  aeveral  offences  of  the  same  kind,  it  will 

be  coorideied  ae  aeTeral  bills. 
A  peaal  atatnte  ahall  not  be  extended  to  life  by  ambiguous  worda ;  and  therefore  a 

statute  ipLriag/orfeiiure  of  body  shall  be  construed  to  extend  only  to  impriaon- 


After  plfiadiiy  not  gmlty,  the  defendant  cannot  plead  a  pardom,  by  way  of  rejoinder. 
Whether  a  general  pardon  extenda  to  aliena,  qwBre  7 

Yelverton,  attorney  general,  exhibited  a  bill  in  the  i  Ro.  R.  S99. 
star  chamber  against   William   Courtcen,  and  seven  or    ^' 
eight  score  Dutchmen,  for   buying  and   transporting   of 
sundry  great  sums  of  m5ney,  since  the  beginning  of  the 
king's  reign ;  and  laid  his  bill,  that  they  had  jointly  and 
severally  bought  and  transported  great  sums,  in  general, 
naming  no  certain  sum.;  that  is  to  say,  William  Courteen 
so  much  certain,  and  every  one  after  another  his  portion 
certain.     Upon  this  bill,  Delew,  one  of  the  defendants,  ^t.  ni. 
demurred  in  law,  because  this  offence  was  made  by  law 
penal,  and  therefore  ought  to  be  sued  within  the   time 
prefixed  for  penal  laws. 

Again,  the  statute  gives  for  this  offence  forfeiture  of 
body  and  goods,  and  so  makes  it  capital.  This  demur 
was  referred  to  the  chief  justice,  and  to  me,  overruled  it. 

To  the  first,  the  bill  was  laid  not  as  an  offence  against  Tmsporution 
a  statute,  but  against  the  state  policy,  and  safety  of  the  ^Sice*^^LSt 
kingdom,  and  so  punishabie,  and  not  permitted  by  the  {J^^'J^JI^gs. 
common  law.  8<**»^«  ^•^ 
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[270  6] 


give  forfeiture 
of  body  extend 
not  to  life. 
Poet.  293. 


Many  seTeral 
bills  though 
but  in  one 
writing. 
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Pardon  general 
pleaded  in  re- 
joinder after 
not  guilty,  cap. 
S4. 


Pardon  gener- 
al, whether  it 
extends  to 
aliens. 


To  the  second,  we  .resolved  clearly,  that  no  statute 
could  be  extended  to  life  by  doubtful  and  ambiguous 
words,  and  therefore  the  forfeiture  of  the  body  shall  be 
understood  the  loss  of  liberty,  and  use  of  his  body,  by 
imprisonment. 

This  case  the  attorney  brought  to  hearing  against 
divers,  and  served  some  of  them  with  proces  ad  audienr 
dum  judicium,  and  some  not. 

Now  though  the  common  rule  of  star  chamber  is,  that 
if  one  defendant  be  served  to  hear  judgment,  that  it 
serves  for  all ;  yet  in  this  case  it  was  resolved  upon 
debate,  that  it  could  not  be  so.  For  precedents  of  courts, 
as  well  as  laws,  are  built  upon  reason  and  justice,  ei  tant. 
habent  de  lege  quant,  habent  de  justUia.  Now  in  this 
cane,  though  there  is  but  one  writing  or  bill  against  all 
the  defendants,  yet  it  is  as  many  bills  as  defendants, 
because  they  are  so  many  several  parties  and  offences ; 
for  though  he  did  lay  the  offence,  first,  jointly  and  sever- 
ally, yet  that  is  corrected  or  explained  by  the  several 
application  of  a  distinct  portion  to  every  person,  and  so 
the  word  'joint'  is  frustrate,  and  so  there  is  no  reason  that 
the  serving  of  one  defendant  should  make  another  answer, 
that  hath  nothing  to  do  with  him  or  his  cause ;  for  it  ii 
not  the  parchment,  but  the  matter,  that  makes  one  or 
sundry  bills. 

In  this  suit  most  of  the  defendants  had  pleaded  in  bar 
not  guilty,  and  afterward,  in  their  rejoinder,  had  pleaded 
the  pardon  by  parliament,  7  Jac,  which  did  extend  to 
buying  of  money,  but  not  to  transporting ;  whereupon  two 
questions  arose : 

First,  whether  so  many  of  the  defendants  as  were  neith- 
er naturalized  nor  indenized,  were  capable  of  the  pardon. 

Secondly,  whether  it  were  receivable,  not  being  plead- 
ed in  bar. 

To  the  first  it  was  urged,  that  the  general  pardon  in  the 
preamble,  and  in  all  parts,  useth  the  words  of  <  loving  and 
obedient  subjects  ; '  whereupon  the  chief  justice  did  in  a 
manner  expressly  hold  them  out  of  relief.  But  I  did 
avoid  that  question,  as  being  not  necessary ;  for  we  all 
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agreed,  that  it  did   no  good  in  the  rejoinder,  for  these     [271  a] 
reasons.  n.^^>^^^ 

1.  *  Not  guilty*  is  the  proper  and  perfect  general  issue, 
and  needs  no  rejoinder. 

2.  Secondly,  rejoinder  must  not  merely  depart  from  the 
bar,  as  this  doth,  and  more,  for  it  implieth  a  contradiction, 
the  one  innocent,  the  other  pardoned  as  nocent. 

3.  Thirdly,  upon  answer,  which  is  upon  oath,  the  de- 
fendant is  exaiAined  upon  interr. ;  and  both  make  but  one 
answer :  but  upon  the  rejoinder,  which  is  without  oath,  he 
is  not  examined,  and  yet  he  pleads  matter  of  fact,  that  he 
is  none  of  the  parties  excepted ;  and  so  against  the  course 
of  the  court,  he  pleads,  without  oath,  matter  to  bar  the 
suit. 

But  to  the  other  point,  I  told  the  attorney-general,  that 
I  held  the  Dutch,  living  here  within  the  king's  protection, 
being  of  a  friend  country,  to  be  also  truly  under  his  sub- 
jection, and  therefore  capable  of  the  title  of  *■  his  loving 
and  obedient  subjects ; '  but  they  are  not  capable  of  the 
distinct  title  of  natural  subjects,  which  is  usually  in  stat- 
ute set  in  opposition  against  denizens  and  strangers.  And 
therefore  if  such  a  stranger  in  amity  commit  treason  here,  ' 
the  indict,  shall  conclude  cont.  debitam  allegiatUiam,  and  pyf^  144. 

°  '  7ro.  6.  a.  ac- 

shall  call  the  king  dominum  suum,  but  not  naturaUm  cord. 
doimnum. 

And  besides,  the  general  pardon  hath  respect  of  retri- 
bution for  the  subsidy,  wherein  though  the  strangers  be 
no  grantors,  yet  they  pay  more  then  we,  and  in  a  sort  may 
be  called  grantors  ;  fbr  by  living  here,  they  do  tacitly  sub- 
mit themselves  to  our  laws,  and  forms  of  law  making,  and 
so  their  grant  and  consent  is  involved  in  the  consent  of 
parliament.     And  though  they  be  not   admitted    to    the 
choice  of  knights  and  burgesses,  that  moved  not ;   for  no 
more  are  the  English  themselves  that  are  not  freeholders. 
And  I  think  no  judge  will  doubt  but  that  such  a  stranger 
shall  have  the  benefit  of  such  a  pardon,  against  common 
penal    laws,  and  other   common   offences.      But   if   the 
stranger  were  not  in  the  kingdom  at  the  time  of  the  par- 
don made,  then   he  were  not  within  the  benefit ;  for  he  is 
no  otherwise  a  subject  but  by  his  residence  here. 


HoLLis'  Ca8£.         Metres'  Case. 
HoLLis'  Case* 

Of  th«  anthority  of  the  privy  coonoil  and  oF  their  oomnutle#. 


[272] 
Star  Chamber. 


Metres'  Case. 

A  bill  of  forgeiy  faila,  if  the  inatmineiit  produced  in  OTidence  doea  not  eontain  all 
that  ia  averred  in  the  bill. 


Bill  of  forgery  TuE  attorney-general  did  inform  against  John  Meyres, 
chamber,  faiia  in  the  behalf  of  the  Lord  Digbie,  supposing  that  he  had 
aomewhat  that  forged  a  leaso  of  divers  lands,  parcel  of  the  possessions 
^°u^!'flf!'i7  of  Sherborne,  being  now  his  in  the  name  of  Sif  Walter 
Uc.  IkcNaUy  Rawleigh,  when  he  had  it. 

The  case  now  coming  to  the  hearing,  and  being  heard, 
it  now  fell  out  that  the  infonnation  said,  that  the  lease 
was  of  divers  things  by  name,  whereof  one  piece  of 
ground  called  Long  Meare  was  one.  •  Now  the  lease  pre- 
tended and  supposed  to  be  forged,  being  produced,  the 
ground  called  Lang  Meare  was  not  contained  in  it,  neither 
by  name  nor  by  general  words,  but  all  the  rest  of  ifae 
things  were  in  it. 

Now  the  defendant  pleaded  to  the  forgery  '  not  guilty ;' 
and  so  the  court  adjudged  that  as  the  bill  was  laid  he  was 
not  guilty ;  for  it  is  not  the  same  lease ;  and  it  was  an  un- 
necessary curiosity  and  specialty  that  marred  the  case; 
for  being  of  a  stranger's  act,  if  it  had  been  at  the  common 
law,  he  might  have  made  his  information  general,  that  the 
forgery  had  been  of  some  one  parcel,  whereof  he  had  been 
most  certain,  (for  some  parcel  certain  there  must  be)  inter 
alia;  as  hath  been  formerly  adjudged  and  ruled  in  Patrick 
and  Coke's  case,  to  the  like  effectl 
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[272  a] 
Lancastell  vs,  Sidlet.  n^^^-v^^w^ 

K  u  eiecntor  obtain  judgment  upon  an  obligation  made  to  the  testator,  and  the 
defendant^  being  committed  on  eiecntion,  eecape,  the  declaratioa  againat  the 
ahenff  for  the  eacape  moat  be  in  the  detinet  only.    (See  poti.  283.) 

In  aoich  action  the  plaintiff  mnat  make  profui  of  hia  letters  teatamentary. 

Stephen  Lancastei4^  executor  of  Richard  Lancastell,  jenk.Cent.300. 
his  father,  did  recover  by  a  judgment  in  the  king's  bench,  zS.  2  CtoMS. 
against  Sir  Ralph  Sidley,  a  debt  of  one  hundred  pounds,  upi^'i^^, 
upon  an  obligation  made  by  the  said  Sir.  Ralph  Sidley  to  ^ugf^'^^'lhe 
the  said  Richard,  and  four  pounds  for  costs.     Sir  Ralph  ^^'-  'i^- 
Sidley  afterwards  was  committed  to  Sir  George  Reinolds,  isannd.  ii2.n. 
being  marshal  of  the  marshalsey,  in  the  execution  of  the 
said  debt  and  costs,  who  suffered  the  said   Sir  Ralph  Sid- 
ley to  escape,  the  plaintiff  being  not  satisfied  of  the  said 
debt  and  costs  ;  upon  which  escape  the  said  Stephen,  as 
executor  of  the  said  Richard,  brought  an  action  of  debt 
of  one  hundred  and  four  pounds,  against  the  said  marshal, 
and  declared  in  debet  and  detinet :  and  upon  nan  permiait 
ire  ad  largum  pleaded  by  the  said  ndarshal,  Stephen  Lan- 
castell,  the  plaintiff,  had  a  verdict  and  judgment  against 
the  said  marshal   for  one  hundred  and  four  pounds  debt, 
and  ten  pounds  ten  shillings  costs. 

The  marshal,  upon  a  writ  of  error,  assigneth  for  errors, 

1.  That  the  said  action,  brought  against  him  by  the  ^j^^^'^^'^ 
said  executor,  ought  to  have  been  in  the  detinet  only,  and  l£^'^'  ^J^- 

.  326.  1  Ro.  R. 

not  in  the  debet  and  detinet.     Vide  Co.  lib.  5.  31.  19,63,78. 

2.  That  the  said  executor,  in  his  declaration  against  the  Ant.  38,ii8, ' 
marshal,  hath  not  showed  forth  the  will  of  the  testator,  his  cap.8!2Cr.36, 
father,  but  concludeth  his  declaration  with  et  inde^produ-  ^r.m'^\ 
eii  aect.^  and  doth  not  say  et  profert  hie  in  cur.  liierae  %^',^^iIS!^' 

^^  ^^  >i^r>  iiac.  «xwF« 

teatimeniarias  pred.  Rich.  Lanautell,  <&c.  The  judgment 
is  reversed  in  the  exchequer  chamber.  ( J ) 

(1)  The  doctrine  of  this  case  is  in  accordance  with  several  decisions 
in  the  old  books,  but  seems  to  be  now  ovemiled.  Thos  in  Crawford  ▼. 
Whittal,  Doug.  4,  n.  (1.)  which  was  an  action  of  indebUahu  oiiumpsit^ 
brought  by  the  plaintiff  upon  a  foreign  judgnvent  recovered  by  him  as 
•dmimstrator  or  one  Hargrave,  the  defendant  demurred  specially  to  the 
declaration,  because  there  was  no  profert  of  the  letters  of  administration. 
Upon  this  point  the  court  held  that  prt^eri  of  the  letters  of  administra- 
tion was  unnecessary,  because,  in  this  action,  the  plaintiff  had  no  occa- 
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r272  61      ^^^  to  b^^o  described  himself  is  administrator.    So  in  Boniibiis  ▼. 

*-  ''      Walker,  3  T.  R.  128,  which  was  an  action  of  debt  against  the  sheriff  for 

an  escape  of  one  Rjbot,  who  had  been  taken  in  execution  on  a  judgment 
obtained  against  hun  by  the  plaintiff,  as  administrabrix  of  her  husband, 
the  court  neld  that  the  instant  that  the  plaintiff  recovered  judgment 
against  Rybot,  it  became  a  debt  due'to  her  on  record,  and  was  assets  in 
her  hands,  for  which  it  was  not  necessary  to  declare  as  administratrix. 
See  also  Dyer  322  a.  in  noHa^  where  it  is  said,  if  an  executor  recover 
against  B.  and  have  him  in  execution,  and  afterwards  he  escape,  he  may 
have  an  action  against  the  gaoler  in  his  own  name.  Seeus  of  an  escape 
before  judgment  But  if  a  sheriff  take  A,  in  execution  at  the  suit  of  JB., 
B,  maHi  his  executors  and  dies,  the  executor  shall  have  debt  against 
the  sheriff  in  the  detinei  only.  See  also  1  Sannd.  112,  n.  (1.)  Ante  83, 
Cope  v.  Lewyn ; — ^218,  Chester  y.  George. 


[273]  Clinrickard  fy  ux.  v$,  Sidney. 

A  gruit  of  the  gnntor'i  estate  of  the  third  part  of  certain  lands,  for  the  life  of  the 
grantor,  with  a  coTenant  for  ftuther  assarance  qf  Ais  tttaU  oftimi  m  fJbe  prtmUtt 
to  the  grantee,  hU  heirt  and  asngnt,  con?ejs  only  one  third  part  of  the  lands, 
and  for  the  life  of  the  grantor  only.  (1) 

If  the  grantor,  at  the  time  of  each  grant,  was  seised  of  the  reTersion  of  the  whole 
estate,  and  after  the  determination  of  the  preceding  estate,  iwing  his  writ  of 
formedon  for  the  whole,  and  his  grant  of  the  third  part  appear  of  ku  aton  sftowuy, 
his  writ  shall  abate  for  the  whole.  Bat  sach  defect  is  aided  after  verdict,  bj 
Stat,  of  jeofailes,  and  the  dbmandant  may  recoTer  judgment  fbr  the  other  two 
third  parts. 

The  demandant,  in  a  writ  of  formedon  in  reverter,  need  not  state,  in  his  count,  sny 
alteration  in  his  estate,  which  does  not  change  it  so  ss  to  make  it  a  different  re- 
version  from  what  it  wss  before. 

The  same  sentence  or  clause  in  a  deed  may  have  different  operations,  according 
to  the  nature  of  the  several  things  to  which  it  is  implied,  and  to  cany  into 
effect  the  will  and  intent  of  the  parties. 

Particular  covenants  are  to  be  construed  with  reference  to  tlie  whole  context  and 
intent  of  the  deed. 

If  tenant  in  tail  in  possession,  and  tenaift  for  life  in^eversion,  join  in  a  conveyance 
in  fee,  this  is  not  a  discontinuance  of  the  estate  tail,  or  forfeiture  of  the  estate 
for  life. 

Vide  Reeiduum  The  demandant  brings  a  formedon  in  the  reverter  of 
f]^i.'i63.'  lands  in  Ewhurst  and  Salehurst,  and  declares,  that  Robert 
Earl  of  Essex,  and  Frances  his  wife,  33  Eliz.,  levied  a  fine 
thereof  to  Gerrard  and  Mill,  which  fine  was  to  the  use  of 
Elizabeth  Sidney  in  tail,  the  reversion  to  the  Lady  Frances, 
the  demandant,  and  her  heirs,  and  that  Elizabeth  is  dead 
without  issue,  and  that  the  right  of  the  tenement  is  re- 
verted to  the  Lady  Frances,  performam  doni.  The  tenant 

(1)  See  16  Johns.  110,  Jackson  v.  Stephens.    13  Mass.  464,  Hapgood 
v.  Whitman. 
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vouches  Richard  Glyde  and  Kenrick  Parry.  The  vouchees  [273  a] 
confessed  the  seisin,  fine,  and  use,  nt  9upra;  but  they 
further  say,  that  Elizabeth  married  Roger  Earl  of  Rutland  ; 
that  the  Earl  of  Essex  died ;  and  the  demandant  inter- 
married ;  and  that  they,  for  the  consideration  of  money, 
did  levy  a  fine  of  the  said  land  {inter  alia)  unto  Roger  Ant  24. 
Earl  of  Rutland,  and  his  heirs.  An.  3.  Jac,  by  force  where- 
of the  Earl  of  Rutland  was  seised  of  the  reversion  of  the 
tenement  to  him  and  his  heirs.  And  then  they  add,  that 
the  said  Roger  and  Elizabeth  his  wife,  7  Jac,  levied  an- 
other fine  of  the  tenements  to  Caston  and  Screvin ;  which 
fine  was  to  the-  use  of  the  said  Elizabeth  and  her-  heirs  ; 
and  then  show,  that  the  Earl  Roger  died,  and  Elizabeth 
died  without  issue,  and  that  the  tenements  descended 
from  her  to  the  tenant  Viscount  Lisle,  as  her  uncle  and 
heir :  so  this  last  fine  was  pleaded  to  bring  the  title  of  the 
reversion  to  the  tenant.  BuC  all  the  case  and  questions 
of  it  arise  from  the  two  fines,  33  Eliz.  and  3  Jac,  saving 
that  upon  the  fine  7  Jac.  the  supposed  extinguishing  of 
the  estate,  for  the  life  of  Roger  Earl  of  Rutland,  depends. 
The  demandants  reply  as  to  one  third  part  of  the  said  tene- 
ment, that  the  said  fine  levied  by  the  demandant  to  the 
said  Roger  Earl  of  Rutland,  was  to  the  use  of  the  said 
Roger  and  his  heirs,  during  the  life  of  the  said  Lady  Fran- 
ces the  demandant ;  and  as  to  the  other  parts  of  the  said 
tenements,  the  said  fine  was  to  the  use  of  the  said  Lady 
Frances  and  her  heirs. 

The  vouchees  rejoin  to  the  third  part,  &c,  that  the  use 
was  to  the  earl  and  his  heirs,  and  traverse  the  limitation 
during  life.  And  to  the  two  parts  residue,  they  say,  that 
the  use  was  to  the  earl  and  his  heirs,  and  traverse  the  use 
to  the  Lady  Frances  and  her  heirs. 

The  jury  find,  as  to  the  issue  for  the  third  part,  the  seisin 
of  Roger  and  Elizabeth  in  tail,  the  reversion  to  the  said 
Frances  in  fee,  and  that  the  demandant  had  no  other 
estate  in  those  lyids  in  Ewhurst  and  Salehurst,  (so  no 
dower  there;)  and  then  they  find  the  indenture,  17  Jac. 
3  Jac,  between  the  demandant  and  the  Earl  Roger,  for 
money,  containing  a  demise  and  grant  of  their  estate  of 
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[373  6]  the  third  part  of  the  said  lands,  {inter  alia,)  to  Earl  Roger 
""^^^^^^  and  his  heirs,  during  the  life  of  the  Lady  Frances  demand- 
ant, and  the  covenant  to  make  and  do  such  further  rea- 
sonable acts  and  things  as  shall  be  reasonably  devised  for 
the  better  assurance,  surety,  and  suremaking  of  their 
estate,  of  and  in  the  said  premises,  to  the  said  Earl  of  Rut- 
land, his  heirs  and  assigns  as  aforesaid,  and  the  fine  3 
Jac.  upon  it.  And  the  jury  likewise  find,  as  to  the  issue 
of  the  other  two  parts,  the  entail  and  reversion,  and  no 
other  title  of  the  demandant,  and  the  indenture  of  bargain 
and  sale  of  the  third  part,  and  the  covenant  of  fiirther 
assurance,  itf  m^a ;  and  that  there  was  no  other  agree- 
ment to  lead  the  use  of  the  fine  but  the  said  indenture. 

In  the  judgment  of  this  case,  I  have  considered  these 
points. 

1 .  What  quantity  of  land  contained  in  the  fine,  3  Jac, 
doth  pasi  unto  the  Earl  of  Rutland,  unto  his  own  use,  and 
of  what  estate  ;  and  I  am  of  opinion,  that  there  passeth 

a  c.  110.  but  a  third  part,  and  that  but  during  the  life  of  the  said 

Lady  Frances,  notwithstanding  the  general  covenant  of  the 
deed. 

2.  This  being  admitted,  since  the  demandants  have 
paased  a  third  part  during  her  life  away,  she  cannot  de- 
mand the  third  part,  nor,  by  consequence,  the  whole;  -as 
she  hath  done,  except  by  some  means  the  estate  given  in 

£274]  that  third  be  determined  and*  extinct,  which  is  made  a 
second  point  :  wherein  I  hold,  that  it  is  not  extinct ;  but 
that  the  tenant  in  this  action  ought  to  hold  the  third  part 
against  the  demandant,  during  the  lady's  life,  and  that  she 
cannot  maintain  her formedan  against  her  own  conveyance. 
Out  of  this  it  will  follow,  that  she  must  be  barred  of 
that  third  part  of  her  own  showing  ;  for  she  hath  expressly 
confessed,  by  her  replication,  her  alienation  of  that  third 
part  during  her  own  life,  by  the  fine,  3  Jac. 

3.  But  then  the  question  is,  whether  she  shall  be  barred 
only  of  that  third  part,  and  have  judgment  for  the  other 
two  parts ;  or  whether  her  whole  writ  shall  abate,  inasmuch 
as  she  hath,  by  her  own  confession,  falsified  her  writ  and 
demand  of  the  whole^  as  she  hath  made  it.     And  I  hold, 
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that  the  court  ought  to  have  abated  the  writ  for  that    [374  a] 
cause.  (1)  ^iT'v'^' 

4.  The  demandanlB  have  grounded  Iheir  formedon  only 
upon  the  fine,  33  Eliz.,  whereby  the  land  was  given  to  the 
Lady  Elizabeth  in  tail,  the  reversion  left  to  the  Lady  Fran- 
ces ;  and  that  the  Lady  Elizabeth  is  dead  with  issue,  and 
so  it  ought  to  revert,  perform,  donationis  ;  whereas  now 
upon  the  whole  case  it  appeareth  of  the  demandants' 
showing  to  the  court,  that  since  that  gifl  in  tail  made,  the 
reversion  was  conveyed  away  by  the  demandants,  by  the 
fine,  3  iac,  though  returned  unto  her  by  way  of  use,  and 
so  alterations  made  of  the  reversion  since  the  gift  in  tail. 

What  will  be  the  effect  of  this  appearing  to  the  court 
of  her  own  showing  and  confession,  and  whether  that  were 
cause  to  abate  the  writ,  is  a  question  ;  and  I  hold  also, 
that  this  was  no  cause  to  abate  the  writ. 

5.  What  the  Stat.  18  Eliz.  of  jeofails  will  work  in  this 
caae  upon  both  faults :  and  I  hold,  that  in  this  case  it 
cures  both  these  causes  of  abatement.  So  I  shall  con- 
clude, that  for  a  third  part  the  demandant  is  to  be  barred, 
aod  to  recover  the  other  two  parts,  for  so  much  as  is  in 
question  upon  the  special  verdict,  which  is  Ewhurst  and 
Salehurst.  (2) 

To  the  first  point,  the  truth  of  the  case  ia,  that  of  some  ciiuMiincom- 
parts  of  the  land  in  the  deed  mentioned,  the  Lady  Frances  Uw  tfae;  ghiii' 
was  tenant  in  dower  actual,  of  the  endowment  of  Sir  P.      ^h«"»  '  ■ 
Sidney.     But  of  the  lands  of  Ewhurst  and  Salehurst,  which 
is  the  land  in  question,  upon  the  special  verdict,  she  had 
neither  actual  dower,  nor  title  of  dower,  nor  any  other  title, 
but  her  reversion  in  fee,  as  it  is  found  in  th(!  special  verdict. 

(1)  Upon  thia  point  see  1  Saund,  S85,  Duppe.  v.  Mayo,  sad  n.  (7.)  (8.) 
The  rule  there  stated  in  the  text  U  tliat,  'when  a  man  brings  an  action 
tor  two  tilings,  and  it  appears  that  he  cannot  have  an  action  at  all  for 
one  Of  thetn,  then  the  whole  writ  shall  not  abate,  but  he  shall  have  Judg- 
ment for  tlwt  which  the  action  is  well  brought  for,  and  sliall  be  barred 
for  Uie  rest:  bat  if  it  appear  that  he  maj  have  an  action  in  another  form 
for  the  other  thing,  there  the  whole  writ  shall  abate.'  Sergeant  Williams, 
ia  hJB  Dote,  cites  numerous  cases  in  which  the  rule,  in  twth  its  parts,  is 
lacaffniaed,  and  he  adds,  that  '  where  it  appears  from  the  con/ewum  or 
llumng  tfOit  plaintiff'  lamM^,  that  he  has  no  canoe  of  action  for  part, 
the  wbols  writsball  abBt«.'  BeealK)  4  Bam.  and  Cres.  999,  Johnatone 
V.  Haddlaftona. 

(3)  Sea  Com.  Ug.  tU.  Abatement,  M.  aec. 


460  Clanrickard  fy  ux.  v$.  Sidney. 

Whereupon,  1.  I  hold,  that  for  so  much  as  she  had  in 
dower,  that  very  third  part  passed  by  the  deed  and  fine 
divided  to  the  Earl  of  Rutland  and  his  heirs,  during  her 
life,  and  no  other  part :  but  where  she  had  no  dower,  as 
of  Ewhurst  and  Salehurst,  the  third  part  of  the  reversion 
in  fee  did  pass  for  her  life  undivided  ;  and  so  the  sentence, 
which  is  but  one  in  words,  hath  divers  operations,  accord- 
ing to  the  nature  of  the  things  whereupon  it  works.  For, 
though  the  deed  and  the  grant  contained  in  it  be  induced 
with  a  recital,  that  the  Lady  Frances  did  hold  a  third  part 
of  the  manors  and  lands  in  the  deed  mentioned,  (whereof 
Ewhurst  and  Salehurst  are  parts,)  as  of  dower,  &c.  yet 
then  it  proceeds,  that,  in  consideration  of  money,  they,  &c. 
demised  and  granted,  &c.  to  the  Earl  of  Rutland,  in  these 
words  ; '  all  the  state  of  them,  the  said  Earl  of  Clanrickard 
and  Lady  Frances,  of  and  in  all  that  the  third  part  of  the 
manor  of  Robertsbridge,  &c.  and  all  that  their  estate  of 
and  in  the  third  part  of  all  the  lands  thereunto  belonging, 
in  Ewhurst  and  Salehurst.'  So  that  the  words  of  grant  are 
not  bound  to  the  words  of  dower  recited,  as  if  they  had 
said,  all  the  dower  or  estate  in  dower,  or  all  her  third  part 
which  she  holds  in  dower,  but  loosely  and  at  large,  all 
their  estate  in  the  third  part  of  the  manors,  towns,  &c. 
So  the  words  being  general,  must  not  be  frustrate  in  any 
part  they  should  be,  if  they  were  restrained  only  to  dower. 
So  then  there  is  no  cause  to  urge  the  necessity  that  the 
the  general  covenant  should  create  any  use  of  itself,  be- 
cause else  there  were  no  use  of  these  lands  whereof  there 
was  no  dower ;  for  therein  you  had  my  opinion, clean  con- 
trary. But  now  I  hold,  that  no  more  shall  pass  by  this 
deed  and  fine,  but  a  third  part  of  all  in  use  to  Rutland, 
though  the  conusees  were  seised  of  the  reversion  of  the 
[275]  whole :  and  yet  I  grant,  that  if  a  man  seised  of  land  in 
fee,  will  covenant  with  /.  S.,  for  money,  to  do  all  acts  that 
he  shall  require  for  assurance  of  the  land  to  him  and  his 
heirs,  and  then  levy  a  fine  to  him,  that  this  covenant  and 
fine  will  give  him  the  whole  land ;  for  the  fine  passeth  the 
land ;  and  a  declaration  of  the  use,  either  express  or  in 
law,  is  sufficient ;  and  this  covenant  is  no  less  than  a  decla- 


ration,  and  it  stands  in  its  full  strength,  without  any  other  [-*o  a] 
thing  to  qualifii*  it.  So  of  this  then  would  be  no  more  "^^^  '"^' 
question. 

But  now  consider  this  case,  which  hath  a  fine  and  a  like  «  Cr  i?2. 
coTenant  also  in  words,  and  yet  shall  pass  but  a  third 
part;  whereof  the  reason  is,  the  wisdom  and  the  benignity 
of  the  law,  that  beins  to  jud^e  of  an  act,  deed,  or  bargain, 
consisting  of  divers  parts,  containing  the  will  and  intent 
of  the  parties,  all  tending  to  one  end,  doth  judge  of  the 
whole,  and  gires  cTery  part  his  office  to  make  up  that 
intent,  and  doth  not  break  the  words  in  pieces. 

Now  here  the  deed  contains  the  bargain,  which  is  a 
grant,  for  money,  of  all  the  estate  of  the  Earl  of  Clanrickard 
and  the  Lady  Frances,  of  the  third  parts  of  several  things, 
to  the  Earl  of  Rutland,  bv  several  distinct  clauses.  Then 
follows  the  habendum^  to  limit  the  estate  to  the  Earl  of 
Rutland,  (which  was  not  before,  though  it  might  have 
been,)  in  these  words;  'to  have  and  to  hold  their  estate  of 
and  in  their  said  third  part,  &c.,  to  the  Earl  of  Rutland, 
his  heirs  and  assigns,  during  the  life  of  the  Lady  Frances.' 

So  these  two  parts,  the  premises,  containing  the  grant 
itself  and  the  things  granted,  and  the  Aofrenc/um,  contain- 
ing the  estate,  have  done  their  office  clearly  and  without 
ambiguity,  and  have  given  only  their  third  parts,  and  of  a 
limited  estate  express.  Then  follow  two  ordinary  cove- 
nants attending  upon  this  conveyance;  one  for  perfecting 
of  this  conveyance  by  further  assurance ;  the  other  for  well 
enjoying  of  that  that  is  conveyed. 

Now  who  sees  not,  that  the  office  of  these  covenants, 
when  they  follow  in  express  grant,  is  not  to  give  anything, 
but  to  assist,  further,  and  support,  being  as  a  wall  or 
monument  about  it ;  and  therefore  cannot  be  understood 
to  exceed  that  whereunto  they  are  said  to  be  but  hand- 
maids, according  to  the  rule  of  the  great  Master ;  the 
servant  cannot  be  above  the  master. 

And  because  it  may  appear  how  absurd  it  will  be,  to 
take  these  covenants  as  if  they  stood  alone,  without  re- 
spect to  the  whole  context  and  intent  of  the  deed. 
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[275  6]         The  first  of  these  two  covenants  is,  that  the  Earl  of 

^^""^^^^     Rutland,  his  heirs  and  assigns,  shall,  at  all  and  every  time 

and  times  hereafter,  enjoy  the  third  parts  discharged  and 

saved   harmless  of  all  titles  of  the   said    earl,  or  lady 

Frances. 

This  covenant,  though  it  be  restrained  to  the  third 
parts,  yet  it  is  not  restrained  to  the  heirs,  as  aforesaid,  but 
at  large,  for  all  heirs  of  the  Earl  of  Rutland,  and  at  all 
times,  that  is,  forever ;  yet  no  man  would  judge  this  cove- 
nant for  an  heir  of  the  earl,  after  the  death  of  the  lady 
Frances ;  for  it  is  against  sense  and  nature,  that  I  should 
covenant  that  those  heirs  should  enjoy  the  estate,  that 
were  plainly  excluded  from  the  estate  by  the  limitation. 
Yet  if  this  covenant  stood  alone,  clearly  it  would  reach 
to  all  heirs,  and  forever,  according  to  the  wordr.     So  you 
see  that  clauses  in  company  have  other  constructions  than 
when  they  are  alone. 

Now  this  other  covenant  for  assurance  is  clearly  re- 
strained, likewise,  to  the  limits  of  the  bargain,  by  all  the 
parts  and  words  of  it,  as  well  for  the  third  parts,  as  for 
the  limited  heirs,  for  these  apparent  reasons. 

1.  First,  it  is  joined  to  the  former  covenant  of  enjoy- 
ing, under  the  same  line  and  covenant,  as  depending  upon 
it;  which  was  expressly  only  of  the  third  part. 

2.  Then  it  is  for  other  and  further  acts. 

3.  Then,  that  those  acts  must  be  reasonable,  and 
reasonably  devised,  therefore  not  differing  from  the  bar- 
gain. 

4.  Then,  that  they  must  be  for  the  better  assurance, 
surety,  and  sure  making,  which  are  all  governed  by  the 
word  better^  and  must  be  for  the  better  of  that  that  was 
before. 

[276]  Lastly,  of  the  estate,  (not  of  all  their  estate,  as  the 

counsel  have  expounded  it,)  to  the  Earl  of  Rutland,  his 
heirs  and  assigns,  as  aforesaid. 

Now  they  that  object,  press  this  only  word,  *  their  es- 
tate '  and  pass  by  all  the  rest  that  serve  for  declaration 
and  restriction.     Note,  it  is  not  *all  their  estate.'     Case 
Ant  168.         Stuckley  &  Butler,  Hill.  12  Jac.  Rot.  627.    The  Earl  of 
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Sussex,  lord  of  the  manor  of  Cleave,  sold  to  Greorge  all     [276  a] 
his  woods,  timber,  and  trees,  growing  $yper  Mum  iUud     ^<^*v^^ 
mantriufn  de  Cleave;  viz,  upon  three  coppices  named : 
we  all  agreed,  that  if  the  word  Mum  had  not  been,  the 
mr»  had  restrained. 

Now  I  say,  that,  considering  all  the  former  parts  of  the 
deed,  being  expressly  for  thirds,  and  an  explanation  of 
this  very  covenant  by  the  former  observations,  their  estate 
in  this  case  shall  be  understood  not  the  estate  at  large, 
bat  their  estate  granted ;  and  much  the  rather,  by  reason 
of  the  close  of  the  words,  as  aforesaid ;  which,  as  it  is  con- 
fessed by  the  other  side,  limits  the  generality  of  the  heirs, 
by  the  intent  of  the  rest  of  the  deed ;  so  standing  indif- 
ferently in  the  end  of  the  covenant,  doth  likewise  extend 
itself  to  the  thing  and  estate  given,  by  the  like  intent,  and 
upon  the  same  reason ;  the  rather  because  there  is  no 
violent  word  <  of  all  their  estate ; '  so  it  shall  be  of  the  same 
sense,  as  if  he  had  said  *  their  estate  to  him  and  his  heirs, 
according  to  the  true  intent  and  meaning  of  these  presents,' 
or,  '  their  estates  in  all  the  lands  aforesaid,'  to  the  heirs 
aforesaid.  But  there  might  have  been  more  doubt,  if  the 
words  '  as  aforesaid,'  had  been  placed  thus, '  that  he  should 
make  further  assurance  to  him  and  his  heirs,  as  aforesaid, 
of  their  estate,'  &c.  And  yet  I  should  not  have  doubted 
much  even  of  that,  as  I  observed  upon  the  former  cove- 
nant of  enjoying,  that  speaks  of  heirs  at  large,  without 
restriction,  as  aforesaid ;  for  covenants,  conditions,  reser- 
vations, warranties,  do  all  wait  and  join  to  the  grants. 

And  this  is  the  very  reason  of  the  judgment  in  the  Lord 
Russel's  case,  Co.  lib.  11.  51,  where  a  farm  was  demised,  ift^h9?^'i^! 
excepting  one  close  by  name,  and  the  lessee  covenanted  ^^' 
to  repair  the  fences  of  the  premises ;  and  it  was  adjudged, 
that  the  covenant  did  only  extend  to  the  demised  premises  : 
and  the  like  is  said  to  have  been  adjudged,  10  Eliz.,  upon 
a  demise  of  land  between  lands  named  for  abuttals.    The  i  Cr.  si6. 
word  'premises,'  in  the  like  covenants,  shall  not  reach  to 
the  abuttals ;  yet  the  word  premieea,  in  his  fiill  and  large 
sense,  is  as  much  as  prmnmUianata  or  prmimnmata ;  as 
Montague,  in  Dive's  case,  Plow.     But  a  wise  man,  in  his 


/ 
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£276  6]  exposition,  mast  remember  the  rule  oculus  ad  metaim ;  he 
^^^>'^*^  must  keep  his  eye  upon  the  mark;  which  is,  that  the 
covenant  which  is  but  a  shadow,  roust  be  guided  by  the 
u  Co.  00.  a.  s  body,  which  is  the  estate.  And  therefore,  in  the  same 
case  of  Liford,  is  cited  a  case,  judged  between  the  Earl 
of  Pembroke  and  Simonds,  which  was,  that  the  Earl  of 
Pembroke  granted  to  Sir  Henry  Bartly  the  custody  of 
Stafford-walk,  and  Brookham-walk,  in  the  forest  of  Froom- 
Selwood,  for  his  life ;  and  then,  by  another  deed,  confirmed 
his  estate  in  Brookham-walk;  and  by  the  same  deed 
granted  Stafford-walk,  in  the  forest  of  Froom-Selwood,  to 
him  and  his  heirs  male  of  his  body ;  and  then  added  a 
fravisOy  or  condition,  that  if  he  cut  any  trees  in  the  pre- 
mises, that  then  his  estate  should  cease  ;  and  then  Bartly 
cuts  trees  in  Brookham-walk.  And  it  lyas  resolved,  that 
the  word  *  premises'  should  extend  unto  that,  because  the 
deed  had  operation  upon  it  by  way  of  confirmation ;  but 
it  should  not  extend  to  the  other  parts  of  the  forest  of 
Froom-Selwood,  though  it  were  named ;  because  the  deed 
wrought  not  upon  them ;  which  case  is  full  to  the  purpose ; 
a  condition  being  a  thing  attending  and  applying  itself  to 
the  estate,  as  the  covenant  doth. 

And  upon  the  same  reason  in  Lofeild's  case,  Co.  lib. 
10.  106,  where  one  made  a  lease  of  a  cellar  for  a  year, 
and  if  in  the  end  of  the  year  the  parties  should  agree  that 
the  demise  should  continue,  then  to  have  and  to  hold  the 
same  for  three  years,  reddendo  inde  annwUimf  durante 
dicto  termino  40,  «;  and  it  was  adjudged,  that  the  reser- 
vation did  extend  to  the  first  year,  though  he  held  no 
longer ;  for  the  reservation  is  attendant  upon  the  lease, 
and  the  word  dicto  termino  is  indifferent  to  both  terms. 
So  there  is  an  extension  for  warranty,  the  case  6  E.  2. 
r277]  titles  of  Vouchers,  258.  A.  gives  land  to  J.  S.  and  his 
heirs ;  et  ego  et  lueredee  mei  warrantizabimuay  not  say- 
ing what,  to  whom,  nor  of  what  estate ;  yet  all  supplied 
out  of  the  grant.  For  the  law  imitates  nature,  that  gives 
proportion  to  every  member  answerable  to  the  body,  that 
nothing  be  monstrous  or  deformed. 
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So  then  we  proceed  upon  this  ground,  that  a  third     [377  a] 
part,  and  no  more,  is  granted  away,  during  the  demand-     ^-^^^'^ 
ant's  life ;  whereof  it  follows,  that  for  the  same  third  part 
the  demandants  must  be  barred,  for  want  of  right  appear- 
ing to  the  court,  though  the  issue  for  that  third  part  be 
found  for  the  demandant,  against  the  tenant ;  that  the  Ant.  199. 
use  of  the  third  part  was  to  the  earl  of  Rutland  and  his 
heirs,  during  the  life  of  the  lady  Frances  only. 

This  general  position  is  not  much  denied  by  the  de- 
mandant's counsel,  but  they  avoid  it  thus. 

They  say,  that  when,  after  7  Jacob.,  the  lady  Elizabeth, 
being  tenant  in  tail  in  possession,  and  the  earl  of  Rut- 
land, her  husband,  being  tenant  for  life  in  reversion, 
joined  in  the  fine  to  Gofton  and  Scriven  in  fee,  that  this 
did  work  a  discontinuance  by  the  fine  of  tenant  in  tail, 
and  so  the  estate  for  life  did  drown  and  extinguish  itself 
in  the  fee-simple  granted  to  Gofton,  &c. ;  so  that  when 
the  entail  determined,  the  demandant's  reversion  was  to 
come  in  being,  the  estate  for  life  being  before  extinct 
in  the  estate  given  by  that  fine,  7  Jac. ;  which  is  by 
this  formedan  in  the  reverter  to  be  defeated,  if  the  estate 
for  life  be  extinct;  I  mean  so  that  it  shall  not  run  to 
the  benefit  of  the  conusees  to  whom  it  is  given,  but  to  the 
old  remainder  or  reversion. 

To  this  I  answer, 

First,  that  the  estate  for  life  is  not  by  that  fine,  7  Jac,  3Cr.2S5. 
drowned  and  extinct ;  but  that  the  estate  in  tail,  and  for 
life,  are  both  conveyed  lawfully,  as  estates  in  being,  to 
their  conusees ;  so 

First,  the  estate  for  life  is  not  forfeited  by  this  fine. 

Secondly,  it  is  not  involved  in  the  estate  given  by  the 
tenant  in  tail,  but  it  is  given  distinctly,  as  an  estate  by 
itself,  in  judgment,  and  by  the  force  of  law.  If  the  estate 
for  life  were  extinct,  or  involved  in  the  estate  given  by 
the  fine  7  Jac,  it  must  be  either  by  surrender,  forfeiture, 
or  confirmation.  By  surrender  it  cannot  work.  Note, 
that  this  could  not  work  by  way  of  surrender,  as  in  Bre- 
don's  case  it  might,  because  it  is  a  remainder  following, 
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[377  i]     and  yet  it  was  not  taken  as  a  surrender,  for  then  it  had 
"-"^^"^^     been  against  the  judgment. 

And  here,  first,  I  do  exceedingly  commend  the  judges 
that  are  curious  and  almost  subtile,  aattUi  (which  is  the 
word  used  in  the  Proverbs  of  Solomon  in  a  good  sense, 
when  it  is  to  a  good  end)  to  invent  reasons  and  means  to 
make  acts  according  to  the  just  intent  of  the  parties,  and 
to  avoid  wrong  and  injury,  which  by  rigid  rules  might  be 
wrought  out  of  the  act.     And  that  is  well  performed  in 

SAiid.G6.  Bredon's  case,  Co.  lib.  1.  fol.  76,  where  a  tenant  for  life, 
and  he  in  remainder  in  tail,  join  in  a  fine  (came  ceo;) 
the  tenant  in  tail  dies  without  issue ;  the  conusee  shall 
hold  the  land,  during  the  life  of  the  tenant  for  life.  Note, 
in  Bredon's  case,  a  strange  efiect ;  for  the  conusee,  that 
had  a  fee  made  of  both  estates,  as  soon  as  tenant  in  tail 

10  Co.  96.  died  without  issue,  had  but  an  estate  for  life ;  for  there 
was  no  discontinuance  nor  change  of  the  reversion,  but  a 
lawful  giving  of  their  estates,  and  no  more ;  so  in  En- 
glish's case  there.     I  Leo.  115.  3  Cro.  115. 

There  is  no  forfeiture  in  this  case,  because  the  tenant 
for  life  gives  not  the  fee  alone,  but  gives  only  so  much  of 
the  fee  as  he  hath,  and  joins  with  another  in  giving  a  fee, 
that  hath  power  to  give  a  fee  during  his  estate,  without 

1  Ro.  866.  wrong  to  any  ;  and  therein  differs  from  M.  16  &  17  Eliz. 
Dyer,  339,  of  tenant  for  life,  remainder  for  life,  joining  in 
a  feoffment  in  fee;  and  from  41  E.  3.  21,  of  tenant  for 
life  making  feofiment  in  fee,  to  him  in  the  remainder  in 

1  Co.  76.  a.  tail,  and  his  wife.  And  if  we  need  (as  in  Bredon's  case, 
to  avoid  discontinuance,  it  was  devised)  that  the  remain- 
der in  tail  should  be  taken  to  pass  first,  so  here,  to  avoid 
forfeiture,  the  remainder  for  life  may  be  said  to  pass  first. 
It  is  also  no  discontinuance,  because  either  of  them 
gives  their  estate  lawfully ;  and  there  is  no  necessity  to 
[278]  conceive  a  wrong  to  the  reversion,  since  a  fee  may  be 
determinable  by  operation  in  law,  as  in  bredon's  case ; 
though  it  should,  by  the  fine,  have  been  a  perfect  fee,  if 
there  had  been  such  an  one  to  give.  And  Coke,  in  that 
case,  collects,  that  by  reason  of  that  case,  if  tenant  for 
life,  and  he  in  remainder  in  tail,  make  a  feoffment  by 


1  Co.  76.  b. 
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deed,    that    this    shall    be    no   discontinuance,    nor  shall     [278  a] 
divest  the  reversion  or  remainder  depending,  because  it      ^-^v^^ 
shall  amount  but  to  a  grant  of  both  their  estates ;  and  it 
so  shall  be  a  fee  determinable  upon  both  their  estates,  Syd.ax 
and  no  absolute  fee  from  the  one,  nor  both,  whatsoever 
the  word  imports,  the  one  construction  working  by  right, 
the  other  by  wrong,  which  the  law  will  not  admit,  if  the 
other  may  by  any  means  stand.     So  since  these  estates 
might  have  been  several  without  forfeiture,  the  law  shall 
marshal  them  joining   accordingly.      So  that  this  way, 
though  the   tenant  in   tail  in   possession  should  make  a 
discontinuance,  and  so  work  a  wrong,  yet  the  graat  of 
tenant  for  life  in  remainder  might  be  lawful. 

Note  my  opinion  upon  English's  case  hereafter.  These 
things  standing  thus,  it  must  follow,  that  the  estate  for 
life  doth  not  puss  drowned  in  the  tail,  as  giving  place  to 
it.  But  it  is  true,  that  both  the  estates,  that  were  in 
them  several,  did  pass  from  both,  as  distinct  authors  of 
the  new^  estate,  according  to  their  measures. 

But  now  in  the  conusee  they  are  but  one  entire  state, 
made    of  two,  and   therefore   remove    the   confusion,   as 
chemists  do,  by  extracting  and  segregating  the  simples 
of  a  compound ;  as  suppose  this  conveyance  were  upon 
condition,   the  entry  s|iall   restore  their  estates  as  they 
were  before.     So  in  English's  case,  in  Bredon's  case,  the  ^  q^  ^q  ^ 
conusee  took  two  estates,  and  from  two  givers,  tenant  for 
life,  and  an  infant  in   remainder  by   fine  ;   the   conusee 
now  had  but  one  estate ;  yet  upon  reversal  of  the  fine,  the 
law  restoreth  no  more   to  the  infant,  but  the  remainder, 
because  he   gave  no  more  ;  yet  the  estate  for  life  was  in 
this  case  given,  confounded  in  the  fee,  and  no  forfeiture 
made  in  English's  case.     So  in  this  case,  I  hold  it  clear 
that  if  an  infant   tenant  in  tail  in  possession,  and  he  in 
remainder  for  life,  had  joined  in  a  fine,  and  the  infant  had 
reversed  his  fine,  yet  the   remainder  for  life  should   have 
vested  with  the  conusee. 

Then  again,  admit  it  should  be  taken  as  a  discontinu- 
ance of  the  tenant  in  tail,  and  a  confirmation  (which  is 
the  least)  of  the  tenant  in  life  for  reversion,  who  had  that 
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[278  6]     estate  by  the  grant  of  the  donee  himself,  what  color  is 
'"■^"''""^      there  then  that  the  donor  should  recover  the  land,  as  long 
as  that  estate  is  out,  that  himself  gave  ?     No  more  than  if 
the  tenant  in  reversion  had  not  joined,  but  kept  his  right, 
or  released   it  to  the  discontinuee.     And  therefore  put 
the  case,  that  A.,  donee  in  tail,  remainder  to  J9.  for  life, 
reversion  to  C  in  fee;  A.  discontinues  at  the  common 
law ;  this  is  a  present  wrong  to  the  issue  in  tail,  and  to  B. 
and  C,  but  such  as  none  can  remedy,  but  in  their  several 
times ;  so  that  if  the  issue  of  A,  sue  not,  B.  cannot ;  if  ^. 
sue  not,  C  cannot,  by  the  same  reason;  \{ B.  will  release 
to  the  discontinuee,  or  confirm  his  estate,  it  is  all  one 
to  C,  for  his  estate  or  right  is  not  thereby  anticipated, 
for  there  was  nothing  taken  from  him  but  his  reversion, 
which  is  all  that  he  can  require. 

But  if,  in  BredonVcase,  the  tenant  for  life  had  surren- 
dered his  estate  to  the  tenant  in  tail  in  the  first  remainder, 
who  had  levied  the  fine  and  died  without  issue,  he  in  the 
second  remainder  might  have  presently  had  his/ormedofi, 
though  the  tenant  for  life  were  alive  ;  for  the  estate  for 
life  was  so  drowned,  as  there  was  no  more  but  the  estate 
in  tail,  with  the  other  remainder  following.     So  the  dif- 
ference is,  where  the  tenant  for  life  in  Bredon*s  case 
surrenders,  or  in  the  case  releases  to  the  tenant  in  tail 
before  the  alienation,  so  that  he  hath  all  and  gives  all, 
one  giver,    and  one  estate  only  ;  and   where  there  is  a 
joining  in  the  conveyance,  or  a  releasing  or  confirmation 
to  his  conusee,  in  which  case  it  is  clear,  that  he  gave  but 
his  own  single  estate,  and  the  other  remains  to  be  given 
by  the  proper  owner. 

But  that  that  troubles  the  judgment   in    this  case,    I 

suppose  to  be  the  book  of  9  Hen.  7.  25,  and  the  opinion 

[279]       Co.  1.  6.  70,  Sir  Moyle  Finche's  case  ;  that  if  donee  in  tail 

be  disseised,  and   the  donor  disseise  the  disseisor,   and 

33  H.  6. 5.  b.     make  a  feoffment  over,  and  then  the  donee  reenter   upon 

^ha^J^fL       the  feoffee,  he  shall  have  but  his  first  estate  tail,  and  the 

reversion  shall  be  turned  to  the  first  disseisor,  and  shall 

not  remain  with  the  feoffee  of  the  donor;  whereof  the 

reason  is,  that  where  the  stranger  disseiseth  the  donee, 
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he  gained  by  wrong  both  the  tail  and  the  reversion,  and  [279  a] 
then  had  in  him  one  entire  estate  in  fee ;  now  when  the 
donor  disseiseth  him,  he  gains  the  estate  which  the  dis- 
seisor had,  which  was  entire,  and  so  his  disseisin  cannot 
divide  the  estate  as  they  were  ;  for  his  whole  estate  is  by 
the  wrong  in  the  fir^t  disseisor,  none  having  right  of 
entry  but  the  donee ;  then  when  he  makes  his  feolfment 
over,  that  gives  no  estate,  but  that  wrongful  one.  But  it 
gives  away  his  right  also,  not  by  granting,  but  by  drown- 
ing and  dying  in  the  land.  So  then  when  the  donee 
reenters,  he  can  have  no  more  than  his  own,  and  must,  by 
his  entry,  restore  the  reversion ;  the  feoffee  cannot  hold 
the  reversion,  because  the  estate  he  had  was  no  other  than 
that  was  wrongfully  gotten  by  the  donor,  from  the  first 
disseisor,  and  given  to  him ;  wherein  there  was,  in  effect, 
the  tail  of  the  donee,  and  the  reversion  of  the  disseisor  ; 
and  now,  when  the  donee  reenters,  he  cannot  restore  the 
reversion  to  the  feoffee,  in  respect  of  the  right,  because  it 
is  utterly  annihilated  by  the  feoffment,  which  cannot  give, 
but  doth  distinguish  it. 

And  now  you  must  see  no  other  right  but  that  which 
grows  out  of  the  disseisor's ;  whereof  the  first  is  both  the 
best  in  estate  and  right;  and  therefore  if  the  first  disseisor 
had  entered  upon  the  feoflee  of  the  donor  disseisor,  and 
then  the  donee  had  entered  upon  him,  no  doubt  th&  re- 
version had  been  left  in  the  first  disseisor,  and  then  the 
feoffee  had  no  way  by  his  buried  right  to  recover  now,  or 
after  the  death  of  the  donee  without  issue  ;  so  here  differ- 
ence appears,  that  in  this  case  the  first  disseisor  hath 
right  to  the  whole  estate,  wherein  the  right  is  buried,  and 
so  redounds  to  his  whole  benefit :  in  the  principal,  not  so  ; 
for  the  Lady  Frances  had  right  only  to  the  reversion  in 
fee,  after  both  the  estates  ended,  whereof  the  one  helps 
the  other. 

So  note,  that  the  right  doth  extinguish,  whether  it  be 
by  feoflfment,  release,  or  confirmation,  to  the  benefit  of  the 
estates  then  last  in  being,  as  of  the  first  disseisor.  Much 
more  here,  of  the  discontinuee,  being  now  in  esse,  not  to 
the  benefit  of  the  ancient  right ;  for  one  right  cannot  ex- 
tinguish another. 
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3d  Point. 
Ant.  16k    11 
Co.  6.  b.  45.  b. 


3  Cr.  343. 


r2Cro.  499. 


i  Saund.  2S5. 


11  Co.  45.  b. 

[280] 
1  Saund.  285. 


That  though  the  demandant  is  to  be  barred  of  the  third 
part  only,  yet  it  is  cause  to  abate  the  writ,  being  a  wilful 
deserting,  or  departure,  from  his  writ  and  demand. 

Now  then,  admitting  that,  for  the  third  part,  the  demand- 
ants are  to  be  barred  upon  their  own  confession  direct, 
according  to  my  opinion,  which  must  be  peremptory  and 
final  for  so  much,  though  there  might  have  been  a  good 
action  for  the  whole,  if  they  had  tarried  their  lime,  till 
after  her  death ;  I  hold,  that  the  demandant  can  recover 
nothing  in  this  suit,  but  the  whole  writ  is  to  be  abated ; 
for  the  writ  is  falsified  of  their  own  showing,  and  that  in  a 
substantial  part,  and  not  in  point  of  form ;  for  it  appears 
that  they  have  no  right  of  action  at  all  for  this  third  part. 
As  if  a  man  should  demand  a  debt  of  twenty  pounds,  and 
confess  that  he  hath  no  right  to  ten  pounds  of  it;  or  de- 
mand a  hundred  acres,  and  confess  that  he  hath  no  right 
to  fifty  of  them  ;  no  doubt  the  court,  ex  officio^  or  the  party 
either  by  plea  in  abatement,  or  as  amicus  curiaty  at  least, 
might  take  knowledge  and  abate  the  writ. 

But  if  they  went  on  to  issue,  and  a  verdict  given,  where 
the  statute  gives  relief,  it  doth  as  well  when  it  appears  of 
the  parties  showing,  as  otherwise.  14  E.  3.  F.  Bre.  272. 
Formedon  in  descender;  the  gift  was  traversed  to  all; 
after  the  demandant  said  they  were  agreed,  the  tenant  to 
confess  the  gift  for  part,  and  the  demandant  to  confess  no 
gift  for  the  rest;  the  court  held  that  by  this  the  writ 
should  abate  ;  wherefore  the  judgment  was  first  given 
against  the  tenant  for  the  third  part,  and  against  the  de- 
mandant for  the  rest. 

Et  9  H.  G.  54.  One  brought  a  detinue  for  two  writings, 
and  for  one  made  no  title ;  Babington  was  of  opinion, 
that  though  this  be  a  bar  for  that,  yet  it  may  be  pleaded 
in  abatement  for  all,  as  being  more  to  his  advantage.  But 
if  it  were  only  some  writings,  then  it  must  be  in  bar,  as 
the  worthier.  But  then  if  it  were  found  by  verdict  it  were 
otherwise.  So  there  likewise,  when  r  formedon  is  brought 
of  land  and  advowson  ;  which  is  also  one  general  point  of 
Godfrey's  case,  Co.  lib.  11.  45. 
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The  alterations  made  of  the  reversion  since  the  gift  in     [280  a] 
tail  by  the  fine,  3  Jac.,  are  true ;  one  by  the  gift  of  tlie     ^*^^^-w 
third  part  to  the  Earl  of  Rutland,  during  the  life  of  the 
Lady  Frances,  whereof  we  have  spoken. 

The  other,  the  conveyance  of  the  reversion  in  fee  sim- 
ple, as  well  of  that  third  part  after  the  earl  of  Rutland's 
estate  ended,  as  of  the  other  two  parts,  both  which  are  to 
the  use  of  the  Lady  Frances  and  her  heirs,  as  it  was  be- 
fore. 

To  the  second  I  do  agree,  that  if  there  be  an  alteration 
of  the  reversion,  whereby  it  is  made  another  reversion 
than  it  was  before,  that  it  must  be  mentioned  in  the  writ ; 
so  is  Wiseman's  case,  where  the  reversion  that  was  in  fee,  ^  Co.  i5.  a. 
was  turned  into  an  estate  in  tail,  though  in  the  same 
person. 

And  Fitzh.  Nat.  Br.  219.  F.  Register  242,  where  an  es- 
tate for  term  of  life  was  interposed,  though  ended;  yet 
there  is  a  writ  mentioning  that  estate  determined. 

But  here  the  reversion  for  the  two  parts,  is  the  very 
same  in  law,  in  the  donor,  that  it  was  at  the  first,  though 
it  be  in  her  now  by  a  second  means,  that  is,  by  this  sec- 
ond fine  to  the  old  use.  Wherein  observe  Bo-kenham's 
case,  28  Hen.  8.  Dyer  7.  fol.  b.  which  was,  that  Bo-ken-  J,'^"^^A 

'  -^  Co.  L.  22.  b. 

ham,  being  cestuy  que  use  before  the  statute  of  land  holden  2  co.  ui.b. 

by  knight's  service,  Jay  and  other  being  his  feoffees,  did 

enfeoff  Jcnor  and  others  to  the  use  of  Bo-kenham  and  his 

wife,  and  after  their  decease,  to  the  use  of  Bo-kenham  and 

his  heirs  :  Bo-kenham  died,  and  this  was  adjudged  to  be 

a  reversion  and  the  old  state.    And  in  this  case,  Willowby 

cites  a  judgment  of  the  Lord  Rossc's,  which  came  to  this : 

that  a  man  being  (as  Baldwin  puts   it)  cestuy  que  use  of  Ant.  27.  Co.  l. 

two  acres,  one  by  priority,  and  the  other  by  posteriority,  2R0.37.  iCo. 

made  a  feoffment  together  of  both,  yet  the  priority  re-  *^*>  '3^- 

mained. 

Now,  though  when  the  Lady  Frances  with  the  Earl  of 
Essex  levied  the  fine,  she  bad  no.  use,  as  in  the  other 
cases,  but  land  in  possession,  yet  she  raised  both  the  es- 
tate in  tail  and  her  own  reversion  by  uses.  And  though 
lands  and  uses  cannot  now  stand  divided,  as  they  did  be- 
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[3806]  fore  the  statute,  yet  the  owner  of  the  land  hath  power  to 
^-^^^^"^^^  give  the  ofe,  as  he  did  before,  and  the  statute  couples  the 
lands  unto  it,  as  it  did  when  it  found  land  in  use  at  the 
making  of  the  statute.  And  as  upon  the  fine  of  S3,  there 
was  first  an  use,  which  was  judged  in  reversion,  and  then 
the  land  followed  in  the  same  degree  ;  so  the  second  fine, 
by  the  help  of  the  common  law,  revives  the  same  use, 
being  of  the  same  reversion,  and  the  statute  makes  it  id 
the  same  degree,  and  the  rather,  because  there  is  no  ex- 
press use  in  either,  but  the  use  made  by  law. 

But  that  it  was  a  fault,  take  the  case  of  the  Register, 
and  Na.  Br.,  stronger,  considering  that  there  the  fee  of 
reversion  was  never  stirred  ;  here  it  i» ;  so  that  you  must 
plead  upon  this  statute,  that  by  force  of  that  conveyance 
and  statute  you  are  seised,  not  by  force  of  the  first  con- 
veyance. And  so  it  may  serve  if  you  had  granted  the  re- 
version upon  condition  and  reentry. 

It  may  be  objected,  that  the  tenant  or  vouchee  in  this 
case,  could  not  plead  this  matter  in  abatement,  for  two 
causes.  First,  because  they  had  pleaded  a  plea  in  abate- 
ment of  the  writ  before,  which  was  judged  good  agaiast 
them  ;  and  the  court  awarded,  that  they  should  answer  to 
the  action  of  that  writ. 

Secondly,  because  they  had  pleaded  in  bar,  and  there- 
fore could  not  resort  back  to  a  plea  in  abatement ;  and 
both  are  true. 

But  I  answer,  that  there  is  no  plea  in  abatement  where- 
of the  party  needs  speak,  as  of  pleas  in  abatement  arising 
dehors  the  record,  and  whereof  the  court  can  take  no 
knowledge. 

But  in  this  case,  where  the  cause  appears  to  the  court, 
either  of  the  parties'  own  showing,  as  here  by  variance 
from  the  register  in  the  very  case  appearing,  or  by  false 
^2H\^  Latin,  or  the  like,  in  such  the  court  may,  and  ought,  ex 
officio,  to  abate  the  writ  at  any  time.  And  if  the  tenant 
or  vouchee  shall  inform  the  court  of  it,  he  is  in  that  but 
amicus  curia^  and  this  information  is  not  formal  in  plead- 
ing, nor  in  court,  but  verbal,  and  may  be  done  anywhere, 
and  by  any  body.   As  in  the  case  of  4  H.  6.  16,  ina/omi^- 
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don  brought  by  the  Duke  of  York  against  the  Earl  of  War-     [281  a] 
wick  5   at  the  summons  returned,  the   tenants  were  de-      v^-v-^^ 
manded  and  essoined,  and  the  essoiner  pleaded  in  the 
abatement,   that  the  writ  was  Ihix  Hibernian  where  it 
ought  to  be  Dominus,     And  it  was  said  per  cur,  that  the  ^^^  ^°'  ^*^'- 
essoinee  can  plead  nothing,  but  he  may  only  demand  the 
demandant  to  make  him  nonsuit;  therefore   he  showed 
this  as  amicus  curia.     For  it  was  agreed  that  the  court, 
ex  officio^  ought  to  abate  when  the  faujt  is  apparent. 

And  therefore  I  condemn  the  case  40  Edward  3.  35, 
when  a  formedon  in  descender  was  brought  of  twenty 
acres,  which,  with  other  twenty  acres,  J.  S.  gave  B.,  and 
the  demandant  held  him  insim^d  cum  D. ;  after  view,  the 
tenant  pleaded  this  abatement,  and  it  was  denied  him  as 
an  exception,  not  rising  from  view,  which  was  true  as  of 
his  plea,  but  it  was  the  office  of  the  court.  Fi.  N.  Br.  26. 
It  must  be  of  parts  undivided,  and  before  partition  the 
insimul.  Sb  then  it  remained  a  fault,  whereof,  when  it 
appears  to  the  court  of  the  plaintiff's  shewing,  advantage 
might  be  taken  to  abate  to  the  writ  in  such  manner  as 
aforesaid. 

Now  the  only  question  is,  whether  the  advantage  being  ^th  Point. 

permitted,  after  it  might  have  been  taken,  and  the  parties 

« 

descending  to  an  issue,  and  verdict  found  by  twelve  men, 
whether  the  fault  in  the  writ  be  remedied  by  the  statute 
of  jeofails,  18  Eliz.  c.  13;  and  I  hold  plainly  it  is.  And 
because  this  statute   and  the  like  are  of  sovereign  use  to  Hobart. 

,  1     !•  1  •  ^     1  .  A  fault  in  a  writ 

cure    those   petty  maladies   that  arise  of  these  curious  remedied  by 
fonns  of  law,  I  will  enlarge  myself  upon  it;  and  I  profess  "aiUof  8  iJux. 
that   I   may  enlarge  the  extent  upon  these  statutes  so 
favourably,  as  I  remove  no  substantial  point  or  landmark 
between  right  and  wrong ;  and  therefore  I  do  not  very 
well  like  the  opinion  of  M.  1  H.  and  2  P.  and  M.,  cited  scok^/ u 
in  Sir  John  Heydon's  Co.  1.  11.  6,  that  a  verdict  between  ^'i\'\^^, 
a  demandant  and  a  vouchee  shall  be  out  of  the  remedy  ???f"V,^- 

■'    Benl.  M.  Kel. 

of  the  Statute  of  32  H.  8 ;  the  words  being  *  when  the  issue  207.b  Beni.M. 
is  tried  for  the  party  plaintiff; '  surely  he  is  a  party  both  to 
the  suit  and  issue ;  and  the  conmion  law,  which  is  the 
mother  and  patron  of  reason  to  a  statute,  allows  him  a 


£281  6]  party  to  take  a  release  from  the  demandant,  as  well  as  the 
^-^"^^'"^  very  tenant ;  but  he  is  no  party  to  the  original  writ.  It 
is  true  that  originally  he  is  not,  but  by  substitution  of 
the  party  allowed  by  law  ^  and  he  may  plead  in  abate- 
ment, though  he  may  also  extort  the  warranty  of  the 
tenant,  having  not  taken  pleas  in  abatement ;  so  dilatories 
the  party  must  rather  take,  than  put  the  third  party  to 
his  warranty,  which  was  intended  always  uU.  rrfugiunL 
But  who  requires  this  strictness  ?  It  is  not  ^  said  party  to 
the  original,'  and  the  statute  says  '  plaintiff  or  demandant,' 
generally,  not  saying  '  against  the  party  tenant  or  defend- 
ant.' And  then,  why  may  not,  by  good  reason,  the  two 
clauses  for  the  tenant  or  defendant  be  enlarged  to  answer 
the  reciprocal  intent  of  the  one  number,  rather  than  to 
restrain  the  former  by  the  latter  ?  especially  since  it  is 
clearly  true,  the  issue  found  for  the  vouchee,  is  found  in 
effect  for  the  tenant,  and  the  demandant  thereby  clearly 
debarred.  n> 

But  the  other  clause  found  for  the  demandant,  clearly 
is  within  both  words  and  meaning  ;  for  it  is  for  the  de- 
mandant, and  he  hath  judgment  upon  it  against  the  ten- 
ant, and  the  tenant  over  against  tlie  vouchee. 

And  that  is  our  case,  that  the  verdict  here  found  is  for 
the  demandant,  for  two  parts  indeed,  and  for  the  other 
part  also ;  arguing  this  point  as  I  do,  though  for  the  third 
part  itself  it  be  a  bar,  yet  it  makes  but  form,  as  to  the 
abating  of  the  whole  writ  for  tlie  rest, 
pio.  38.   1  Cr.       And   though    tlie    statute   is  want  of  an  original   writ, 
'zvr.  UY.),  i«r>,  not  want  ol  an  origmai,  generally;  yet  in  a  case  between 
Wells  and  Woodhouse,  where  Wells  brought  a  trover  in 
the*  king's   bench  against   Woodhouse,  and  after  verdict 
assigned  for  error  the  want  of  a  bill,  it  was  resolved  in 
the  c'.\che(iuer   chamber,  that   the  want  of  a  bill  in  the 
king's  bench  was  no  error ;  for  a  bill  was  in  lieu  of  an 
Ant.  i:io,  iM,  original,  and  therefore  was  within  the  remedy  of  IS  Eliz. 
And  so  it  hath  been  oft  adjudged  in  the  common  pleas, 
[282]       ^1*^^^  ^'*<^  want  of  a  bill  for  or  against  an  attorney  is  holpen 
by  the  same  statute.     But  this  case  of  ours  is  not  subject 
to  that  doubt  of  1  and  2  P.  and  M.,  though  the  issues 
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were  between  the  demandant  and  vouchees.  For  it  is  [282  a] 
not  within  32  H.  8.  but  within  18  Eliz.,  being  a  fault  sup-  >-^*v-^ 
posed  in  the  writ ;  and  that  statute  being  in  general  words, 
'if  any  verdict  shall  be  given  in  any  action,  &c.,'  without 
mention  between  what  parties,  as  32  did;  so  now  the 
only  question  is,  whether  this  fault  in  the  writ  (supposing 
it  a  fault,)  be  within  the  remedy  of  18  Elizab.  c.  13. 
whereof  the  words  are,  '  if  any  verdict  of  twelve  men  or 
more  shall  be  hereafter  given  in  any  action,  suit,  bill, 
plaint,  or  demand,  in  any  court  of  record,  the  judgment 
shall  not  be  stayed  or  reversed  by  reason  of  any  default, 
or  lack  of  form  touching  false  Latin,  or  variance  from  the 
register,  or  other  defaults  in  form  in  any  writ  original  or 
judicial.'  Whereupon,  first,  it  is  to  be  observed,  that  the 
faults  remedied  by  the  law  must  be  faults  in  form,  as  form 
stands  in  opposition  against  the  matter  in  law,  and  very 
right;  which  words  are  expressed  in  the  statute  27  Eliz. 
of  demurr#s,  which  are  of  the  same  nature,  and  are  tacit- 
ly excluded  also  out  of  all  this.  And  therefore  the  point 
of  variance  from  the  register  must  not  be  in  matter  of 
law  and  Very  right ;  nay,  though  you  have  very  right,  you 
must  not  vary  from  the  kind  of  writ  that  is  proper  to  your 
right.  But  if  you  keep  the  kind  or  species,  you  may  vary 
in  form. 

Therefore  if  you  take  a  farmedon  in  descender,  where 
your  right  is  by  remainder  or  reverter,  or  c  converso,  it  is  Dy,  125.  a. 
not  holpen.  Nay,  if  you  take  reverter  for  remainder, 
though  both  arise  from  an  entail  made  and  ended,  and 
thereupon  the  land  falling  either  to  the  donee  or  his 
assignee,  I  hold  it  uncurable ;  (yet  in  grants  these  may 
serve  one  for  another,  as  18  E.  3.  28.  Plow.  170.  redibunt 
to  a  stranger ;)  for  these  kind  of  variances  are  not  variances 
from  the  register,  but  variances  from  your  case  and  title  ; 
for  the  nature  of  a  recovery  is  like  as  in  a  remitter  to  re- 
store you  to  land  according  to  your  title. 

So  if  an  action  of  debt  be  brought  against  an  executor  aE.4.».Ant. 
in  the  debet  et  detinet,  the  verdict  helps  not ;  for  it  differs 
in  nature  and  judgment ;  the  one   charging  the   proper 
goods  of  the  defendant,  the  other  not. 
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[282  6]         And  yet,  in  a  stronger  case,  Lancastel  as  exeevtor  re- 
^■^"^''^^      covered  airainst  Sidley,  who,  beine  in  execution  in  the 
986. 6  Co.  31.  b!  king's  bench,  escaped,  and  then  his  executor  brought  a 
7^%^.^M5,  new  action  of  debt,  in  the  king's  bench,  in  the  ilebet  ef 
^^'  detinety  against  Sir  George  Reynolds,  the  marshal,  and 

had  judgment  after  verdict,  which  was  reversed  before  us 
in  the  exchequer  chamber  ;  and  yet  the  words  of  the  judg- 
ment were  of  the  part  of  the  plaintiff  all  one,  but  the 
effect  divers ;  for  the  debet  et  detinet  is  for  his  own  use, 
and  the  detinet  for  the  testator's. 

But  there  are  forms  curable;  as  in  a  /ormedon  in  de- 
scender, the  demanddnt  in  his  writ  must  make  mention  of 
(every  heir,  to  whom  any  right  is  descended  after  discon- 
tinuance,  though   they   were  never   seized  ;    Buckmer's 
case,  Co.  1.  8.  f.  88.  or  else  it  may  be  pleaded  in  abate- 
ment ;  and  so  is  Fitz.  Nat.  Br.  220.  D.  and  18  £.  2. /orme- 
don 59.  for  conveying  the  line  of  the  donor  in  formedon 
in  reverter;  yet  I  hold  both  these  omissions  cwed  by  the 
verdict,  provided  that  they  make  themselves  heirs  to  the 
last  that  was  seized  by  force  of  the  tail,  or  to  the  first 
donee,  for  that  is  material.     See  Fitzh.  Nat.  Br.*  218.  D. 
and  219.  E.    If  the  donor  grant  his  reversion  in  fee,  the 
grantee  shall  have  b.  formedon  in  reverter ;  but  if  he  grant 
his  reversion  in  tail,  it  shall  be  in  remainder ;  yet  I  hold, 
that  a  verdict  will  help,  although  it  be  made  reverter 
upon  the  entail ;  because  it  is  true,  that  he  hath  reversion 
in  tail,  and  hath  rent  incident  unto  it.     Scolastica's  case. 
Assize  was  summoneas  quod  sint  coram  prafat.jusiiciarii^ 
The  writ  was  abated ;  but  if  it  were  at  this  day,  after  ver- 
dict, it  would  be  good.      And  though  in  Bracebridge'a 
case,  14  Eliz.  Plow.  424,  he  were  of  opinion,  that  where 
an  ejectione  firma  was  brought  of  land,  upon  a  special 
verdict,  the  court  judged  one  half  undivided  for  the  plain- 
tiff, and  the  other  half  against  him.  Plow,  was  of  opinion, 
that  the  writ  ought  to  have  abated ;  yet  all  common  ex- 
perience at  this  day  is  against  it,  after  verdict.     And  this 
1  hold  for  a  rule,  that  where  the  statute  of  18  Eliz.  doth 
cure  a  fault  in  form,  after  verdict,  it  works  that  effect,  as 
well  where  that  fault  in  form  appears  by  the  confession 
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of  the  party,  as  otherwise  ;  for  the  statute  is  general,  with-      [283] 
out  difference.     So  I  hold  it  at  the  most  to  be  but  a  fault 
in  form,  varying  from  the  register,  when  the  writ  demands 
the  whole,  and  the  right  is  but  an  undivided  part. 


ffmm'^^ 


Adams  vs.  Flemming.  CaM. 

The  words  *  He  hath  forsworn  himself  before  the  council  of  the  marches,  and  I 
will  sae  him  there  for  perjury/  are  actionable. 

Adams  brought  an  action  upon  the  case  against  Flem-  JJj'oJj^iJ^if 
ming,  for  speaking  of  these  words,  viz.,  '  He  hath  forsworn  »¥tfore  the 

m..m  .  council  of  the 

himself  before  the  council  of  the  marches,  meaning  his  marches  of 
majesty's  council  in  the  marches  of  Wales,  in  the  suit  I  Hutt.  34. 
had  against  him  there,  and  I  will  sue   him  for  perjury  Browni.^T  R. 
there ;'  and,  after  a  verdict  for  the  plaintiff,  upon  not  guilty  J^j  ^^^'' 
pleaded,  it  was  moved  by  master  sergeant  Chibborne,  in  ^•^'  j^^*** 
arrest  of  judgment,  for  the  insufficiency  of  the  words,  be-  190,«)4,«6. 

-.         °  ,  .  /    ,  .,0         Mo.404.  ICro. 

caose  this  court  cannot  take  notice  of  the  council,  olc  sts.  Judgment. 
And  yet  judgment  was  given  with  the  plaintiff,  for  ten       ^'     ' 
pounds  damages  and  costs. 


Hannor  vs.  Mase.  Audita  fuer. 

la  kL/oc,  on  judgment,  if  the  defendant  has  a  release,  but  neglect  to  plead  it,  he 
eannot  afterwards  hare  audita  querela. 

Hannor  brought  an  aitdita  querela  against  Mase,  upon  J  ^^^.f9^' » 
a  judgment  for  debt  and  costs,  and  shows  that  he  had  a  104.' ico.'l! 
release  after  the  judgment.     The  defendant  pleaded,  that  15s!  a!  YeL6. 
after  the  judgment,  and  after  the  release  supposed  to  be         '  ^' 
made,  he  sued  forth  a  scir.fac.  upon  the  same  judgment, 
and  that  upon  this  writ  he  had  judgment  to  have  execu- 
tion by  the  default.     And  it  was  moved  by  Serjeant  Har- 
ris, and  a  case  was  cited  by  him,  12  Hen.  7.,  in  Justice 
Coke's  Reports,  fol.  11,  that  if  the  demandant,  after  judg-  inwhatcasean 

•  •111*.  /«•  1  auditn  atttf^a 

ment,  have  a  release  made  unto  him  by  the  plamtiff,  and  ghau  not  be 
after  the  plaintiff  sues  a  scir.fac.  upon  the  same  judgment,  ^^ 
and  the  defendant,  being  garnished,  makes  default,  and 


i 


S  Cro.  4,  25. 
SCr.fiO?. 


Castilion  vs.  Smith's  Executok. 

execution  is  awarded,  he  shall  never  have  an  audiia  que- 
rela. Otherwise  it  is  if  a  nihil  be  returned  upon  the 
scir.fac.  (1) 

(1)  See  1  Wils.  96,  Cooke  v.  Berry,  ace.  See  also  Bac.  Abr.  tit 
Audita  querela  A.  AkldUa  qwrda  will  not  lie  for  what  might  have  been 
pleaded  before.  Cro.  Eliz.  ^,  Fisher  v.  Banks.  Where  a  defendant  has 
matter  which  he  might  have  pleaded  to  the  sci,  fac.y  and  has  lost  the 
benefit  of  that,  by  an  award  or  execution  on  a  sort  feci  returned,  he  is 
estopped  forever,  and  can  never  have  an  opportunity  or  means  to  let 
himself  in  to  take  advantage  of  that  matter.  But  where  it  is  an  award 
on  two  nihUs  returned,  he  may  relieve  himself  by  audita  querela ;  and 
the  court  wUl  relieve  him  on  motion,  without  attiita  querela,  unless  the 
ground  of  his  discharge  be  a  release,  or  some  such  matter  of  fact,  which 
may  be  proper  to  be  tried.  1  Salk.  93,  Anon.  1  Salk.  364,  Wicket  v. 
Creamer. 


ObUgttion. 


Jodgment  de 
bonU  Uttaiorit 
Hutt.  35. 
mesme  ca. 
Ant.  188. 
Brownl.  1  R. 
Sk    Mo.  70. 

1  Ro.  931. 

2  Cro.  672, 932. 
6  Co.  31.  a. 
Yel.  103. 


Castilion  vs.  Smith's  Executor. 

In  debt  against  an  executor  for  breach  of  the  condition  of  the  testator's  b<md,  by 
the  executor  in  his  own  time,  the  judgment  must  be  de  bonU  UHatoru. 

Castilion  brought  an  actioo  of  debt  against  the  execu- 
tor of  Smith,  upon  an  obligation  made  by  the  testator, 
with  condition  for  performance  of  covenants  in  an  inden- 
ture, in  which  there  was  a  breach  assigned  for  plowing  of 
marsh   lands,  by  the  executor   himself,  after  the  death  of 
the  testator.    And  it  was  moved  by  Serjeant  Henden,  after 
judgment,  to  have  execution  of  the  executor's  own  proper 
goods,  for  that  the  breach  of  the  bond  was  by  the  act  of  the 
executor  himself.     And  the  court  was  against  him,  and 
judgment  was  entered  de  bonis  testatoris.     1  Saund.  112. 
Ant.  188.    Dy.  324.  b.    2  Cr.  191,- 646,  647,  648,  672.  (1) 

(1 )  So  in  an  action  of  covenant  against  an  executor,  though  the  breach 
be  after  the  death  of  the  testator,  and  through  the  executor's  own  fault, 
judgment  ought  to  be  de  bonis  testatoris.  1  Saimd.  112.  See  6  Johns. 
112,  Whitaker  v.  Whitaker.  See  also  2  Burr.  1190,  Enys  v.  Donnis- 
thome'fl  Executor.    2  Johns.  Ca.  17,  Van  Rensselaer  v.  Piatner,  ace. 


Trespass. 


Cams  veiiati' 
cus.     1  Roll.  6 


Edwards  vs.  Engleton. 


Trespass  vi  et  armis  lies  for  taking  and  leading  away  the  plaintiff's  hound. 

Edwards  brought  an  action  of  trespass  against  Engle- 
BrPr''ope^y44.  ^^^'  ^^^  ^^at  with  forcc  and  arms  he  took  and  led  away 


i 
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quendam  canem  venaticum  prec.  S^c. ;  and  after  verdict  [283  6] 
for  the  plaiotifT,  judgment  was  given  for  the  plaintiff  by  ^-^"n^^^/ 
the  court.  (1)  scro^!  ijs! 

.  7  Co.  46. 

(1)  See  1  Saund  84,  Wright  v.  Ramacot,  and  notes,  ace  Jadgmest.' 

Hftlo'i  PL  Co- 
roB.  64. 
1  Svmd.  84. 


Hunt  vs.  La  wring.  C^®'*] 

Battery. 
An  immmteriftl  aTonnent  under  a  videUett  may  be  rejected  at  surploaage. 

Hunt  brought  an  action  of  assault  and  battery  against  '''^^Y  **?!> 
Lawringy  for  beating  of  his  servant,  by  reasoh  whereof  622.   Ant  76, 
he  lost  his  service,  <&c.  for  a  l6ng  time  ;  and  declares,  22. '  striu  loS.' 
that   the  battery  was  done  on  the  nineteenth   of  Janu-  BrN.'p.22. 
ary,  in  the  sixteenth  year  of  his  majesty's  reign  that  now 
is,  and  that  he  lost  his  service  for  a  long  time,  viz.  for  the 
space  of  six  months  then  next  following  ;  and  after  a  ver- 
dict for  the  plaintiff,  and  entire  damage  assessed,  it  was 
moved  by  Serjeant  Ashley,  that  the  original  did  bear  test 
before  the  end  of  six  months ;  and  yet  the  court  gave  Judgment. 
judgment  for  the  plaintiff,  notwithstanding  this  exception  ; 
for  that  the  videlicet  is  more  than  needs.  (1) 

(1)  The  doctrine  on  this  subject  may  be  found,  and  the  cases  in  rela- 
tion to  it  are  cited,  2  Saund.  291.  n.  (1.)    3  Starkie  on  Evidence,  1557. 


Green  vs.  Harrington.  Trespaai. 

Whether  indeHtahu  attumptU  will  lie  for  rent  arrear  upon  a  demiae,  qmmrt  ? 

Peter  Green   brought  an  action   of  trespass  upon  the  stji.  46.   Cr. 
case,  against  Thomas  Harrington,  that  whereas  the  de-  438.'  Yei.  182. 
fendant,  26  of  Octob.  in  the  sixteenth  year  of  his  majesty's  2^*!*  Allen,  is. 
reign,  was  indebted  unto  the  plaintiff  in  ten  pounds  for  J^r^u^'  i  q^ 
rent  in  arrear  and  unpaid  to  the  plaintiff  for  one  year  j^^^j**** 
ended  at  the  feast  of  Saint  Michael   the  archangel,  then  Hutt.  34. 

1  'n  .       ,        1     .      TT        •       .  J        •      J  .      Jones  329,364. 

last  past,  for  certain^  lands  in  Harrington  demised  unto  1  Brni.  u.  cr. 
the  aforesaid  defendant  by  the  said  complainant,  the  said  H!^tt.22' 23.' 
defendant,  in  consideration  thereof,  did  assume  to  pay  the  sty/.w^iS*** 
said  ten  pounds,  whensoever  he  should  be  thereunto  re-  ^^SSJJ"' "'***'' 
quired,  Slc.     The  defendant  pleaded,  that  he  made  no 
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[284  a]     such  promise.     And  after  a  verdict  for  the  plaintiff^  it  was 

^■^"^'^^     moved  in  arrest  of  judgment,  that  this  was  no  sufficient 

consideration,  but  that  he  had  good  remedy  by  action  of 

1  Leo.  293.       debt  for  his  rent,  and  he  could  not  have  two  remedies ; 

jAdge'accord. '  and  the  court  will  be  advised.  (1) 

(1)  It  seems  that  previous  to  stat  11  €reo.  2.  c.  19.  s.  14.,  aawvmpmi 
would  Dot  lie  for  rent  upon  an  implied  promise,  Cro.  Car.  943,  Brett  t. 
Read,  but  would  lie  on  an  emus  promise,  made  at  the  same  time  with 
the  lease.  Bui.  N.  P.  Ida  a  Mod.  73,  Mason  v.  Beldham.  But  by  that 
statute  it  is  enacted,  that,  where  the  agreement  is  not  by  deed,  the  land- 
lord nuiy  recover  a  reasonable  satisfaction  for  the  tenements  occupied  by 
the  defendant,  in  an  action  on  the  'case  for  use  and  occupation.  Assump- 
sit for  use  and  occupation  is  in  use  in  such  cases,  alsio,  in  New  York ; 
2  Johns.  Ca.  335,  iMew  York  v.  Dawson ;  in  Massachusetts ;  10  Mass. 
433,  Cummings  v.  Noyes ;  in  N.  Carolina ;  1  Hay.  485,  and  Cam.  & 
Nor.  ]9,  Hayes  v.  Acre  ;  in  Connecticut ;  4  Day  228,  Gunn  v.  Scovil ; 
and  probably  in  the  other  States. 


TreipiM.  Steward  &  ux.  vs.  Sudbury. 

TreapiM  guar,  clous,  lies  for  euUing  tuw  acres  o/wttUnioood  and  ttufnu. 

Simon  Steward,  esquire,  and  Dorothy  his  wife,  brought 
an  action  of  trespass  against  Humphrey  Sudbury,  for  that, 
with  force  and  arms,  he  broke  the  close  of  the  said  Doro- 
thy, when  she  was  sole,  and  cut  and  carried  away  the 
Decitntionez-  thorns  and  underwoods  of  the  said  Dorothy,  &c.  and  de- 
i^ferowSpMs',  clared  upon  the  cutting  of  two  acres  of  underwood  and 
^*  ^'  thorns.    After  not  guilty,  the  plaintiffs  were  nonsuit  at  the 

assizes,  and  the  plaintiffs  moved,  that  the  declaration  was 
not  sufficient,  because  acres  of  underwood,  &c.   was  not 
good,  and  so  prayed  that  the  defendant  might  not  have 
Jadgmeot        costs.     But  the  court  gave  judgment  against  them  for  the 
iM.  «  Cr.  G9. '  defendant,  that  he  should  recover  costs. 

Hutt.  16.  2Ro. 
R.  48,  tl3. 


Gathard  vs.  Miller. 

ViiBtt  to  a  manor  ind  not  to  the  town.  (1) 


(1)  See  anU  p.  5,  Crow  v.  Edwards  and  note. 
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[286] 
Mannors  V9,  B18BOP  or  Lincoln. 

OTdscUntioB  In 


Balder  vs.  Blackborne.  Dtbt. 

A  dtviM  to  the  teatatbr'i  dau^ter,  at  her  age  of  eighteen  yean,  and  that  hia  wife 
ahaU  take  the  proiti  to  her  uae,  till  the  dan^ter  attaina  eighteen  yeara,  gires  a 
for  BO  many  yeara  to  the  wile,  which  her  aecond  hnaband  ahall  have,  and 


*  Balder  brought  an  action  of  debt  against  Blackborne,  c«8eofdebt. 
kr  twelve  pounds,  and  declared  upon  a  demise  made  by  £|e^e  ca! 
the  plaintiff  to  the  defendant  of  one  messuage,  &c.  the  |)f,^^  3$ 
14th  day  of  May,  anno  15,  habendum  U8qu4  fe$tum  sandi 
Mickaely  next  following,  and  so  from  year  to  year,  &c. 
yielding  twentyfour  pounds  rent  per  annum^  fyc. 

*  Upon  mi  debet  per  patriam  pleaded,  the  jury  found  a 
special  verdict,  that  one  John  Wells  was  seised  of  the 
said  messuage,  &c.  in  fee,  and  held  the  same  in  soccage, 
and  by  his  last  will  in  writing,  devised  the  same  land, 

&.C.  to  Anne  his  daughter,  and  to  her  heirs  forever,  at  the  vaugh.  146. 

fall  age  of  eighteen  years;  and  further  devised,  that  my  ^y°**- 

wife  and  executor  shall  have  the  education  of  my  daugh-  sLeo.  S2i. 

ter,  with  her  portion  of  money,  and  profits  of  my  land,  to 

her  own  use,  without  accompt,  until  my  daughter's  agesLco.o.TS. 

aforesaid ;  provided  that  the  said  executrix  shall  pay  the 

quit  rents  and   fines,  &c.,  and  keep  and  bring  up  my 

daughter  at  school,  &c.,  and  made  Alice   his  wife   his  3  Leo.  66. 

executrix,  and  died.      Alice  proved  the  will,  and  took 

upon  her  the  charge  and  execution  thereof,  and  married 

with  one  Richard  Porie,  and  afler  died ;  and  that  the  said  Dy.  SG.  b. 

Yel  73 

Porie  assigned  over  his  interest  to  the  plaintiff,  who 
demised  it  unto  the  defendant,  prout  in  the  declara- 
tion;  and  that  the  said  Anne  is  living,  and  under  the 
age  of  eighteen  years,  viz.  of  the  age  of  fourteen  years, 
and  that  the  said  executrix  had  performed  the  will  of  the 
testator.' 

And  without  much  difficulty  or  doubt,  the  court,  upon  judgment. 
view   and   reading  the   verdict,  gave  judgment   for  the       •    *     - 


i 


472  Roberts  vs.  Young. 

[285  a]  plaintiff.  For  it  is  a  plain  term  given  to  the  wife  to  her 
own  use,  which  accrues  to  the  husband ;  and  the  keeping 
and  education  of  the  child  is  not  of  such  particular  pri- 
vity, but  it  may  be  performed  effectually  by  another.  (1) 

(1)  See  Com.  Dig.  tit.  Devise  n.  (7.)  (tec. 


MlepUmn. 


Roberts  vs.  Young. 

The  lord  of  a  manor  may  prescribe  for  his  tenanta  in  another  man'a  land ;  bat  if  it 

be  in  hia  own  it  moat  be  laid  m  a  custom. 
Wbethef  a  custom  of  a  manor  may  extend  beyond  the  manor,  ^iMsre  ? 


1  Bmi.  172.  '  Roberts  against  Young  in  a  replevifiy  for  taking  away 

his  cattle  at  Aller,  in  a  place  called  Land  Mead.     The 

defendant  doth  acknowledge  the  taking,  as  bailiff  to  Sir 

John  Davis,  knight,  the  king's  Serjeant  at  law,  in  a  place 

containing  four  acres,  as  in  his  freehold,  damage  feasant. 

In  bar  of  this  cognisance,  the  plaintiff  pleads,  that  Henry, 

carl  of  Huntington,  was  seised  of  the  manor  of  Alter, 

s  Cro.  aos.       whereof  one  messuage,  <&c.  is  parcel  and  demisable  by 

copy,  and. that  within  the  said  manor  there  is  this  custom; 

that  every  customary  tenant  of  the  said  messuage,  Slc. 

have  used  to  have  common  of  pasture,  <&c.  in  the  said 

place  called  Lands  Meadow,  and  so  derives  his  title  by 

grant  by  copy.     The  issue  is  upon  this  traverse,  absque 

Custom  of  a      ^^^)  qtwd  infra  manerium  talis  habetur  consuetude,  quod 

extend  out°of  a  ?***^*^^^  tsnsns  customavius,  fyc.  have  used  to  have  com- 

?;*°o'-;JCo.     mon,  &c.  prout,  fyc.     And  after  a  verdict  for  the  plaintiff, 

31 .  b.  6  Co.  oO> 

b.  it  was  moved  by  serjeant  Harris,  that  this  was  no  custom, 

for  that  it  doth  not  appear  in  the  pleading,  that  the  place 
in  quo,  fyc.  est  infra  manerium,  because  the  custom  of 
the  manor  cannot  extend  out  of  the  manor,  but  he  ought 
to  prescribe  in  the  lordship  of  the  manor,  &c. ;  and  the 
court  will  be  advised.' 

Note,  that  the  dividing  of  a  common  from  the  manor 
cannot  prejudice  the  common ;  also  there  is  nothing 
more  common  than  for  the  lord  to  prescribe  for  his 
tenants  by  copy,  in  another  man's  land ;  whereas,  if  it 
be  in  his  own,  it  shall  ever  be  laid  by  custom. 


Nafpkr's  Case.     Husset  vs.  Cooke.  473 

[286  a] 
Napper's  Case. 

Tythes. 


Farmer's  Case. 

Tjthea. 


Whittingham  va,  Terretcnants  op  the  Earl  of  Derby.       [2871 

Qnuat,  u  to  abatement  of  writi  of  scirt  facia*  againit  tarretenanta.    No  judgment 
reported. 


RuGLEs'  Case. 

Conatniction  of  atat.  13  Eliz.  Sl  1  Jae.  aa  to  bankruptcy. 


Searle  v8.  Williams.  [288] 

Of  benefit  of  Clergy. 


[294] 

r  chamb< 


HiTssEY  V8.  Cooke. 

Star*  chamber 

A  party,  hii  aervant,  aon  or  kinaman  ia  not  puniihable  for  merely  aoliciting  or  pro- 
curing the  jury  to  appear.     Seats  if  he  solicit  them  not  to  ^pear. 
To  solicit  a  man  to  attend  or  be  in  readiness  to  appear  upon  ulaUa,  if  there  should 
be  one  de  circwtutafUibuSf  is  also  punishable. 

In  the  star  chamber,  in  the  case  between  Henry  Hussey, 
plaintiflT,  and  Cooke  and  others,  defendants,  it  was  affirm- 
ed in  the  discussing  of  the  cause,  that  the  party  himself, 
or  his  servant,  or  as  that  case  was,  the  son,  or  near  kins-  Dy.  ^.  t.  Co. 
man  of  mistress  Leyton,  the  defendant,  might  ride,  or  go  ' 
for  her  to  procure  the  jury  to  appear,  there  being  no  other 
ill  qualified  circumstance  in  it :  but  if  either,  the  party,  or 
any  other,  should  solicit  any  of  the  jury  not  to  appear,  it 
was  punishable  ;  for  that  doth  both  delay  justice,  and  is  a 
kind  of  packing  of  a  jury. 

60 
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474  London  vs.  Chapter  or  SorruwBLL. 

[294  a]  Also  if  the  party,  or  any  other,  do  move  any  man  to  at- 
tend, or  be  in  readiness  to  appear,  upon  a  tales^if  there  shall 
be  one  de  circumstantibus^  that  is  also  punishable,  for  the 
same  reason.  And  in  that  case  it  was  also  agreed,  that  if 
a  witness  depose  that  the  defendant  did  persuade  a  juror  to 
appear,  and  to  do  him  reasonable  favor,  or  words  to  the 
like  effect,  that  this  is  no  sufficient  proof  in  criminals, 
because  the  court  must  know  the  very  words,  to  judge  of 
their  force  and  effect.  (1) 

(1)  A  stranger  is  ppniBhable  for  labouring  a  joror  to  apnear  and  act 
according  to  &b  conscience.  See  Bac.  Abr.  tit  Juries,  1ft.  3,  where  tlie 
doctrine  of  the  above  case  is  recoi 


[296] 


Slade  va,  Drake. 

or  tythei. 


[301]  Gawdt  t;«.  Bishop  of  Canterburt,  Sl  clIs, 

Of  quart  i$iipedit. 


[302]  Holland  va.  Shelly  (Sl  als. 

Of  quart  impediif  adTOWion,  Itc. 


[303]  London  va.  The  Chapter  of  Southwell. 

A  grant  shall  be  taken  in  a  reasonable  sense,  and  not  strained  to  things  annsoal. 

Therefore, 
By  a  lease  of  dlTers  parcels  of  a  prebend  '  with  all  the  eommodiiittf  tmotumadSf 

profiu  and  adwmtagtt,  with  the  appurtenanees  to  the  tame  prebend  pertaiHiagf  aa 

advowaon  belonging  to  the  prebend  does  not  pass. 

Quart  imped.  JouN  LoNDON  bfought  a  qwnTe  imptKl.  agaiost  the  chap- 
Waiier  *"'  tcF  of  the  coIIcgiate  church  of  the  blessed  Virgin  Mary 
S^TeweT^  of  Southwell,  of  the  vicarage  of  Southwell,  and  declared, 
ntt  pLT  "^'^  ^^^^  ^"®  •'ones  was  seised  of  the  prebend  of  Normanton, 
Bio'or^'sw**  in  the  same  collegiate  church,  to  which  the  advowson  of 
the  said  vicarage  did  and  doth  belong  in  fee,  and  present- 
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ed,  dLC, ;  and  then  brings  down  the  prebend  unto  Robert     [303  a] 
Abbot,  clerk,  and  then  shows,  that  Abbot  did  demise  the      v-^^v^^/ 
prebend  od  quamj  to  him  for  years  yet  enduring,  and  that 
the  church  became  void,  and  the  chapter  of  Southwell 
disturbed  him. 

The  chapter  pleaded,  that  Robert  Abbot  did  not  de- 
mise the  prebend  unto  the  plaintiff,  modo  et  forma  prout, 

'  The  jury  find  that  Abbot  made  him  two  leases  of  one 
date,  of  divers  several  parcels  of  the  said  prebend,  with 
these  general  words  in  the  conclusion  of  one  of  the  leases, 
cum  omnibus  commodUatibtts^  emolumentiSj  proficuis  et 
advantagiiSj  cum  pertinenfiis  eidem  prebend,  spectant.  seu 
aliquo  modo  pertinen;   and  then  concludes,  that  if  the       [304] 
advowson  or  vicarage  pass  by  this  lease,  that  then  Abbot 
did  demise  the  prebend,  6lc.  ;  and  if  not,  then  e  contra; 
which  was  a  conclusion  somewhat  imperfect,  yet  served 
well  enough.     The  court  adjudged  that  the  advowson  did  3  Cw.  16S. 
not  pass  by  the  lease  aforesaid,  and  the  said  words.     The  i  Leo.  i9i. 
words  are  four:  'commodities,  emoluments,  profits  and  L.374.'b.  Anul 
advantages,'  to  the  prebend  belonging ;  all  which  four  ^'  ^*'^^- 
words  are  of  one  sense  and  nature,  implying  things  gain- 
ful, which  is  contrary  to  the  nature  of  an  advowson  regu- 
larly ;  yet  an  advowson  may  be  yielded  in  value  upon  a 
voucher,  and  may  be  assets  in  the  hand  of  an  executor. 
But  words  or  grants  shall  be  construed  according  to  a  rea- 
sonable and  easy  sense,  not  strained  to  things  unlikely  or 
unu^al.     And  therefore   14  H.  8.  1,  if  a  man  grant  all  p<»t.908. 
his  woods  and  trees,  appletrees  will  not  pass.     And  20  s  Leo.  so.' 
Ass.  9,  common  in  gross  will  not  pass  by  the  words  terreSj 
tenements,  past,  et  pastur.j  yet  it  is  a  feeding  and  pastur- 
age ;  and  44  E.  3.  33,  an  appropriation,  nor  the  advowson 
of  it,  will  not  pass  by  the  name  of  an  advowson,  yet  an 
advowson  will  be  contained  «nder  the  name  of  a  tene- 
ment.    And  therefore  33  E.  3.  the  king  gave  license  to 
purchase  lands  and  tenements  in  mortmain  to  the  value 
of  an  hundred  shillings  allowed  for  advowsons,  and  the^ 
essoin  is  de  placito  terra.   And  1 5  Eliz.  Dyer  322,  advow- 
son passed  by  name  of  all  hereditaments  lying  where  the 
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[304  a]  church  lies;  but  the  words  here,  commoditieSt  &c.,  it  is  to 
be  understood  of  those  things  whose  nature  is  gainful  and 
commodious,  as  commons  of  feed,  estovers  and  the  like 
that  belong  to  land,  and  make  it  more  profitable  and  com- 
modious. And  therefore,  39  H.  6.,  the  king  granted  that 
monks  should  have  all  their  possessions  of  the  abbey  in 
the  vacation  for  their  sustentation ;  ruled  that  they  should 
not  have  the  advowsons,  because  no  sustentation  arose 
from  them.  (1) 

(1)  By  a  deed  of  a  specific  piece  of  land,  carved  out  of  a  larger  piece 
held  by  the  jgrantor,  with  *  all  the  privileges  and  appurtenances  there- 
unto belonging,'  a  way,  not  annexed  to  the  land  by  any  natural  or  legal 
necessity,  but  as  a  matter  of  ease  and  convenience  only,  does  not  pass. 
17  Mass.  443,  Grant  v.  Chase.  See  also  1  Boe.  &  PuL  371,  WhaUey  ▼. 
Thompson. 

As  to  what  things  may  be  said  to  pass  as  appendant,  i^ipaitenant,  or 
incident,  sea  Bac.  Ab.  Urants  3, 4. 


Lamb  va,  Thompson. 

If  tho  condition  <^  an  obligation  be  that  the  obligor  ahall  not  aaaiat  J.  8.  in  any  soit 
to  be  proaecutad  againat  the  obligee,  jet  the  obligor  maj,  withoat  breach  of  the 
condition,  join  J.  S.  in  proaecuting  a  writ  of  error  upon  a  judgment  recoTeied 
by  the  obligor  againat  them  jointly. 

Mich.  18.  Jac.  Edmund  Lamb  brought  an  action  of  debt  against  Rich- 
foik!?]utt  "40.  ^^^  Thompson,  upon  an  obligation  of  forty  pounds  ;  the 
i'^"^^'!'  condition  was,  that  if  the  said  Richard  Thompson  should 
at  any  time  or  times,  aflei*  the  making  of  the  said  obliga- 
tion, be  any  way  or  means  aiding  or  assisting  unto  Thom- 
as Elmy,  or  any  other  person  or  persons,  for  him  the  said 
Thomas  Elmy,  in  any  action  or  actions,  suits,  vexations, 
troubles,  hinderances  or  molestations,  to  be  commenced 
or  prosecuted  against  the  said  Edmund  Lamb,  his  wife, 
children  and  assigns,  then  this  obligation  shall  be  void. 

The  plaintiff  by  replication  assigns  for  breach,  that  he 
brought  an  action  of  trespass,  before  that  obligation, 
against  the  said  Elmy  and  the  defendant  Thompson,  and 
that  he  had  judgment  upon  it  for  eight  pounds  damages 
against  Elmy,  and  two  pence  damages  against  the  defend- 
ant, and  eight  pounds  cost  against  them  both  ;  and  that 
thereupon,  after  the  making  of  the  obligation,  Elmy  and 


Poland  vs.  Mason.  ^fjl 

the  defendant  brougl^t '  a  writ  of  error,  and  so  hindered     [304  b] 

him  of  the  execution  upon  his  judgment ;  whereupon  the      ^-^^v^^ 

defendant  demurred ;  and  it  was  judged  foi;  bipoi  that  it 

was  no  breach;    for  though  the  defendant  might   bin4 

himself  not  to  bring  a  writ  of  error,  expressly,  yet  upon 

such    general    words  as  these  are,  whereupon  the    law 

may  make  construction,  it  shall  never  enforce  it  so  ;  for 

the  apparent  sense  of  the  condition  is,  that  he  should  not 

maintain  Elmy  in  any  his  proper  suits  against  the  plaintiff, 

which  is  just  and  reasonable  ;  but  it  hath  no  reason  that 

he  should  be  barred  to  defend  himself,  by  joining  with 

Elmy,  against  unjust  proceeding  of  the   plaintiff  against 

him :  and  therefore  if  the  plaintiff,  after  verdict  against 

Elmy  and  the  defendant,  should  have  released,  and  yet  2 Cr.  in.  6 Co. 

have  taken  judgment  and  execution,  the  defendant  might 

have  joined  with  Elmy  in  an  audita  querela ;  for  it  is  his 

own  defence  against  an  unjust  suit,  and  so  is  this  writ  of 

error. 


Poland  V9,  Mason.  [305] 

Case. 
The  words,  *  I  chargo  him  with  ftlonj  for  taking  money  oot  of  the  pocket  ofH. 

S.'  are  not  actionable. 

Poland  brought  an  action  of  the  case  against  Mason,  Paroiu.  Hut- 
for  saying,  'I  charge  him  (meaning  the   plaintiff)  with  ca/i  Roll. 73. 
felony,  for  taking   money  out  of  the  pocket  of  Henry  iro°43.  iRo. 
Stacy.'     Upon  not  guilty,  the  verdict  was  found  for  the  ^^^l^^^ 
plaintiff,  yet  the  judgment  was  given  against  him.     The  J||^J^;Jj{,j^]5JI2* 
reason  was  double  :  he  doth  not  affirm  that  he  is  a  felon,  ny/  Latch.  175. 
but  he  doth  only  say,  that  he  doth  charge  him  with  felony,  2  cro.'sis/sis, 
which  he  may  lawfully  do  in  some  case,  though  he  did  390!  cr.  cir. 
not  the  fact ;  as  if  a  felony  were  done,  and  the  common  ^/j?o"*^: 
fame  were  that  he  did  it,  any  one  that  suspects  him,  may  ^^Haie'ipi. 
charge    him   with   it.      The  other   reason  was,  because 
these  words  single  do  but  suppose  it  felony,  and   that 
whereby  he  would  warrant  the  words  is  laid  down,  which, 
for  ought  appeareth  to  the  court,  might  be  but  a  trespass. 
And  though  he  chargeth  it  to  be  a  felony,  yet,  in  ambigui- 
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ABt.77. 


[305  d]     ities,  the  court  shall  follow  the  mildest  sense  ;  as  in  the 
case,  *he  is  a  thief,  for  he  hath  stolen  my  trees;'  yet 
there  is  stealth  both  in  the  words,  and  in  the  reason  of 
the  words.  (1) 

(1)  See  anU  ptge  6,  n.  (1.) 


POWEL   VM.    WiNDB. 

Poft.  986.  m.  c.  PowEL,  an  attomcy,  brought  an  action  upon  the  case 
s.  HtfUe'yhuh  against  Winde,  for  these  words ;  <  I  have  matter  enough 
•g^koKthS^  against  him,  for  M.  Hartley  hath  found  -  forgery  against 
^^'  him,  and  can  prove  it  against  him.'     And  it  was  judged 

against  him  ;  for  there  was  no  certainty  whereof  the  for- 
gery was.  (1) 

(1)  Ficie  an/e  p.  &  n.  (L) 


Strede  V8.  Hartley. 

Vune  firom  town,  instetd  ofrntnor.  (1) 


(1)  Vide  anie  p.  5,  Crow  v.  Edwurds,  and  note. 


Clerke  vs.  Wood. 

Vuiu.  (1) 


(1)  Vide  Crow  v.  Edwards,  and  note,  ante  p.  5. 


[306] 


Wright  vs.  Gerrard  &  al. 

Oftjthes. 


KlBBET  v$.   Lcc.  479 

[312] 
KiBBET  VS.   Lee.  n^^v**^^ 

A  coTCBUit  to  ttaiid  Mited  to  uaei,  containt  •  power  of  revocatioii  b/  any  writiiig 
•ealed  in  prcMnce  of  three  witneMoi;  a  last  will,  lo  executed,  ia  a  Talid  revo- 
catioB  3  and  the  eatate  paaaei  to  the  doTisee  by  the  will,  as  a  will,  and  not  as  a 
declaration  of  new  uses  upon  the  old  covenant. 

A  power  of  revocation  is  to  be  construed  liberall/,  and  the  execution  of  it  favor- 
ably j  bat  all  the  forma  and  circumatances  prescribed  must  be  obeerred. 

Thomas  Kibbet  brought  an  ejectione  firma  against  Midd. 
George  Lee,  for  certain  lands  in  Huntington,  of  the  de-  rTELal^^'p. 
mise  of  Thomas  Lee.  Upon  issue  not  guilty,  the  jury  pM^siS^'^' 
found  that  George  Lee,  father  of  the  lessor  and  of  the  '  ^^*^  ^^* 
defendant,  did,  by  indenture,  covenant  to  stand  seised  of 
the.  lands  in  question,  to  the  use  of  himself  for  life,  and 
after  his  decease,  to  the  use  of  George  Lee,  his  son  and 
heir,  which  is  now  the  defendant,  and  the  heirs  of  his 
body,  the  remainder  to  his  own  right  heirs.  Provided, 
nevertheless,  that  if  George,  the  father,  should  at  any 
time  during  his  life,  be  minded  upon  any  occasion  to 
make  void  or  change  the  uses,  that  then  it  should  be 
lawful  for  him,  being  in  perfect  health  and  memory,  by 
writing  under  his  hand  and  seal,  and  by  him  delivered  in 
the  presence  of  three  credible  witnesses,  to  declare  that 
his  will  and  pleasure  is,  that  the  said  uses,  or  any  of  them, 
should  be  altered  or  made  void ;  and  that  then  and  from 
thenceforth  the  said  uses  shall  be  void,  and  the  said 
George,  the  father,  and  all  other,  shall  stand  seised  to 
such  uses  as  by  such  writing  shall  be  limited.  And  then 
they  find,  that  George,  the  father,  made  his  last  will  in 
writing,  under  his  hand  and  seal,  and  thereby  did  devise 
the  said  tenements  to  Thomas  Lee,  the  lessor,  and  the 
heirs  of  his  body,  and  for  want  of  such  issue,  to  his  son 
George,  in  tail,  the  remainder  to  his  daughter  in  fee ;  and 
that  the  same  last  will  was  sei^led  and  delivered  in  pres- 
ence of  four,  (naming  them,)  being  credible  witnesses ; 
and  then  George  Lee,  the  father,  died,  and  Thomas  Lee, 
the  younger  son,  entered,  and  made  the  lease,  upon 
whom  the  defendant,  George  Lee,  entered,  and  ejected 
him :  et  «i,  SfC.  And  hereupon  judgment  was  given  for  Judgment. 
the  plaintiff,  by  myself,  Warburton,  and  Winch ;  Hutton 
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KiBBET    VS.   LeE« 


[312  a] 

1  Cr.  376. 
The  lole  mtin 
qaeation. 

Whether  an 
actual  revoca- 
tion  may  be 
made  by  the 
aforesaid  pro- 
▼iao.  Dj.  ^14. 
p.  97. 


10  Co.  143.  b. 
144.lCr.376. 


Co.  L.  287.  a. 

[313] 


onlj  differing ;  the  sole  main  question  being,  whether  a 
revocation  actual,  or  an  act  implying  so  much,  may  be 
made  by  will,  by  force  and  within  the  meaning  of  this 
proviso. 

And  it  was  agreed,  first,  that  though  the  verdict  did 
not  find  that  George,  the  father,  was  in  perfect  health 
and  memory,  yet  that  was  well  enough ;  for  it  shall  be 
presumed,  except  the  contrary  be  showed.  And  so  for 
the  presence  of  sufficient  and  credible  persons.  Other- 
wise, if  it  were  in  the  presence  of  sufficient  subsidy  men. 

Next,  it  was  agreed,  that  all  forms  and  circumstances 
prescribed  must  be  observed ;  as  here  it  must  be  by  writ- 
ing, signed,  sealed  and  delivered  in  the  presence  of  witr 
nesses,  ui  supra;  which,  though  they  be  not  all  requisite 
in  a  will,  as  it  is  a  will,  yet  as  it  is  a  revocation  within 
this  provisOy  it  must  have  them.     Scroop's  case. 

Now,  though  this  be  true,  it  is  to  be  understood  of 
forms  and  circumstances  that  are  expressed,  and  not  im- 
agined. 

Now  then,  here  the  will  is  a  writing  under  hand  and 
seal,  and  delivered  in  the  presence,  &c.;  so  all  the  express 
circumstances  are  observed. 

Against  which  it  was  said  by  my  brother  Hutton,  that 
it  is  to  be  understood  of  a  deed,  according  to  vulgar 
speech,  and  the  rather,  because  in  such  clauses  the  last 
will  is  especially  mentioned. 

And  lastly,  that  the  clause  is,  that  from  henceforth, 
that  is,  (say  they)  from  the  sealing  and  delivering,  the 
old  uses  shall  be  void,  which  cannot  be  in  case  of  a  will, 
which  is  ever  revocable,  and  takes  no  effect  till  death, 
nor  in  this  case,  which  was  so  far  agreed. 

But  it  was  answered  by  the  court,  and  so  resolved, 
though  revocations  must  observe  the  circumstances  that 
the  owner  imposeth  upon  himself,  as  hath  been  said,  yet 
no  more  shall  be  imposed  upon  him,  but  his  power  shall 
be  taken  favorably,  as  agreeable  to  nature,  that  every 
man  have  free  power  over  his  own  ;  which  is  the  reason 
that  the  latter  act,  that  cannot  stand  with  the  former 
uses,  is  construed  a  revocation,  though  according  to  the 
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express  word  and  vulgar  sense  it  is  none.     Scroope's  and     [313  a] 
Fitz  Williams's  case.     Also,  where  a  condition  dispensed    v-^^v^w/ 
or  extinct  in  part,  extinguishes  wholly,  as  being  odious  I  co!  32.^'a!^* 
in  law,  the  case  of  revocation  is  clean  contrary  ;  for  if  *^  ^°"  ^***  * 
the   power  extend  to  one  hundred  acres,  and  I  makea  JJ  Co.mb; 
feofunent  of  ten,  I  may,  nevertheless,  revoke  for  the  rest. 
So  the  power  of  revocation  is  to  be  taken  liberally,  and 
the  execution  of  it  favourably.     Now  then  for  the  clauses 
*  then  and  henceforth,'  they  are  surplusage,  and   of  no 
force.     For  the  power  of  revocation  is  perfect  and  com- 
plete before  they  come  to  those  words,  in  these  words, 
'  that  if  it  be  his  pleasure  to  revoke  them,  he  may,  by  his 
writing,  &c.  declare  them  void;'  and  then  words  needless 
shall  not  impeach  a  clause  certain  and  perfect  without 
them.     And  yet  further,  being  truly  considered,  there  is 
no  repugnancy  in  them ;  for  my  meaning  is,  that  he  shall 
have  power  to  declare  them  void,  according  to  his  pleas- 
ure, that. is,  according  to  the  nature  of  his  declaration  in 
law,  which,  in  case  of  a  will,  is  from  his  death,  or  accord- 
ing as  he  shall  expressly  appoint  the  time.     And  there- 
fore, if  in  this  case,  George  Lee,  the  father,  had  made  a 
simple  writing  of  declaration,  and  not  in  the  manner  of  a 
deed,  to  any  certain  person,  that  his  uses  shall   be  void, 
and  had  signed,  sealed,  and  delivered  it  in  the  presence 
of  three  credible  witnesses,  and  had  either  in  the  body  of 
the  deed,  or  verbally,  declared,  that  it  should  take  eflect 
upon  an  hundred   pounds  paid,  or  at  his  death,  and  not 
before ;  that  this  revocation  should  be  good,  and  yet  shall 
not  take  effect  from  the  making,  but  from  the  time  appoint- 
ed within  these  words,  Uhen  and  from  henceforth;'  where- 
of it  follows,  that  the  former  estates  being  revoked,  the  will 
is  good  for  the  whole,  working  as  a  will,  which  maintains 
the  judgment.      But   if  the  land    had    been  hojden  by 
knight  service,  and  the  devise  to  a  stranger,  it  could  have  c  Co.  ip.  ■. 
carried  but  two  parts  as  a  will,  and  by  force  of  the  deed 
of  the  covenants  it  could  carry  nothing  to  a  stranger; 
and  if  the  land  had  been  so  holden  and  devised  to  the 
son,  as  it  is  here,  it  can  carry  but  two  parts  as  a  will,  and 
I  doubt  it  could  not  have  carried  all  as  a  declaration  of 
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new  uses,  upon  the  power  of  the  covenant ;  for  since  this 
devise  (if  it  should  work  so)  cannot  take  effect  daring  the 
life  of  the  devisor  and  covenantor,  it  amounts  to  no  more, 
than  as  if  a  man  should  covenant  that  after  his  death,  his 
heir  should  stand  seised  to  the  use  of  his  younger  son, 
which  I  hold  to  be  void.  (1) 

(1)  See  3  East  410,  Hawkins  &  dU,  y.  Kemp.  Where  the  nature  of 
the  instrument,  hy  which  a  power  is  directed  to  be  executed,  is  specified, 
it  must  be  adopted.  Therefore,  where,  in  a  declaration  of  uses  in  a 
common  recovery,  they  were  declared  to  be  to  such  persons  as  w9.  and 
B,j  by  any  deed  or  deedtf  SMded  and  delivered  by  them  in  the  presence 
of  two  or  more  credible  witnesses,  should  jointly  appoint ;  and  in  case  of 
the  death  of  either  of  them,  then  as  the  survivor  of  them,  by  any  deed  cr 
deeds,  to  be  executed  as  aforesaid,  should  appoint ;  and  the  survivor,  by 
his  win  duly  executed,  devised  the  land ;  it  was  held  that  this  was  not  a 
valid  execution  of  the  power,  because  it  was  reserved  to  be  executed  by 
deed,  which,  in  the  imderstanding  of  the  law,  has  a  technical  significa- 
tion, to  which  a  wiU  is  in  no  respect  applicable.  But  if  the  term  wrUing^ 
ifutrument,  or  other  term  of  general  comprehensive  meaning  had  been 
used,  it  might  ^have  been  executed  by  wilL  Cowp.  260^  Dulington  v. 
Pultney.  See  also  5  T.  R.  567,  Doe  v.  Cavan.  Cruise's  Dig.  titDeed. 
ch.  16.  8. 11  &  aeq.  PaH  348,  Earl  of  Ormond's  case. 


Ejection. 


Ilutt.  87,  88. 
Menme  ca. 


WlNDSMORE  V8.    HoBART. 

Lindi  were  demited  by  indenture  to  T.  H.,  habtndtim  to  the  said  T.  H.  aadthrae 
other  penoni,  tuceutivtly :  held,  that  no  one  could  take  immetUaUiy  but  T.  H. 
because  he  waa  the  only  party  to  the  deed ;  and  that  the  others  could  not  take  by 
way  c^  joint  remainder,  on  account  of  the  word  tuecetncdy ;  nor  in  succession, 
on  account  of  the  uncertainty  who  should  take  first,  and  who  ahould  follow. 


Thomas  Windsmore,  lessee  of  Edward  Long,  plaintiflf, 
R^'^Cr^*  ^^^  Nicholas  Hobart,  defendant,  in  ejectione  firma,  for 
67.  2  Cr.  164.    land  in  Polsholt,  in  Com.  Wilts.    Issue  not  iruilty.    It  was 

Ow.  38.  Jon.  o         .^ 

307,310.  Mo.  X  found  by  a  special  verdict,  that  William  Lord  Sturton  was 
Po8t.  314.**  ci.  seised  in  fee,  and  that  24  Jlfaii,  8  H.  8.  per  quoddam 
Yel'd.  ^  ^'  ^criptum  auum  indent atum,  aigillo  siw  sigiUatum,  dimisU 
cuidam  Thonue  Hobart  tenement  a  prtsed.,  habend.  eidem 
ThonuBy  etprafato  JSTicolao  Hobart,  ac  quibusdam  JohawtA 
Hobart  et  Henrico  Hobart,  filiia  pr (Edict.  Thomce,  proter- 
mino  vitfB  eorum  et  alterius  eorum,  stACcessive,  diutit^  viven- 
tium.  William  Lord  Sturton  granted  the  reversion  to 
Thomas  Long  and  his  heirs,  who  devised  the  reversion  to 
Edward  Long,  the  lessor,  in  tail,  and  died ;  Thomas  Ho- 
bart and  Henry  Hobart  died,  and  Nicholas  and  John  sur- 
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vived  ;  and  the  lessor  entered,  and  made  the  lease  to  the     [313  c] 
plaintiff,  and  the  defendant  entered.  s-^-v^*^ 

And  in  this  case,  judgment  was  given  for  the  plaintiff,  judgment. 
after  long  debate,  and  upon  great  consideration  ;  whereof  L^sb! b^*  2Ri. 
the  reasons  were,  first,  that  none  could  take  by  the  deed  ^'^I'LeoT 
immediately,  but  Thomas  Hobart,  because  he  was  only  *  ^«- ^• 

Plovrd.  34.  b. 

party  to  the  deed,  and  the  rest  not  named,  but  by  the  accord.  Vaugb. 

1    -       J         ,,  ^,  .       ,       ,  ,  ,  ^  26.Cr.Jac.m 

haoend. ;  then  they  cannot  take  but  by  the  "way  of  rem.,  Vaugb.264. 
which  cannot  be  joint,  because  of  the  words  succeasive,  6^.  Po.  3i4, 
fyc.     And  in  succession  they  cannot  take,  for  the  uncer-  ^^^-^i®^^-^ 
tainty  who  shall  begin,  and  who  shall  follow ;  which,  in 
the  case  20  El.   Dyer   163,  is  ascertained  by  the  clause 
successive  sicut  naminantur  in  chartd.  (1) 

(1)  As  to  the  office  of  the  habendum  in  a  deed,  vide  afite  page  170, 171. 
Cruise's  Dig.  tit  32.  ch.  20.  sec.  69,  70.  Its^  general  office  is  to  limit 
the  certain^  of  the  estate  granted.  Therefore  no  person  can  take  an 
immediaU  estate  by  the  habendum  of  a  deed,  where  he  is  not  named  in 
the  premises ;  for  it  is  by  Uie  premises  that  the  thing  is  really  granted. 
A  stranger  to  the  deed  may  take  by  way  of  remainder,  but  he  cannot 
take  any  present  estate  in  possession.  Co.  Lit.  231.  a.  If  no  name  what- 
ever be  mentioned  in  the  premises,  then  a  person  named  in  the  habendum 
may  take  a  present  estate ;  but  if  the  ihinf^  granted  be  only  in  the  haben- 
dum and  not  in  the  premises,  the  deed  will  not  pass  it.  Shcp.  Touch. 
75.  A  use  may  be  declared  in  the  liabendum  to  a  person  to  whom  no 
ttUtU  is  granted  in  the  premises.  13  Co.  54,  Sammes'  case.  3  East  1 15, 
Spyve  y.  Topham.  Where  no  estate  is  expressed  in  the  premises,  the 
habendum  may  frustrate  and  make  it  yoid ;  but  if  the  hftbendum  be  repug- 
nant and  contrary  to  the  premises,  the  habendum  will  be  void,  and  the 
grantee  will  take  the  estate  given  in  the  premises.  Com.  Dig.  Fait 
(jB.  9.)  A  deed  containing  in  the  premises  no  words  of  grant^  may  be 
sufficient  to  pass  an  estate  in  fee,  such  appearing  to  be  the  intention 
from  other  parts  of  the  deed.    1  Mass.  219,  Bridge  v.  Wellington. 


Greenwood  vs.  T^leb.  [31"^] 

Error. 
By  indenture  between  A.  and  B.  landi  are  demised  to  B.  and  C.  his  wife,  and  D. 

their  daoghler,  habendum  to  them  d  eanm  diuHu§  vivenH,  sueeeMtive,  4*^.    The 

huband  alone  takes  an  estate  for  his  life.    8emb. 

Now  this  term,  Mich.  18.  Jacobi,  by  a  writ  of  error  out  ^^^^-^^ 
of  the  king's  bench,  came  this  cause  before  us.     Robert  « iu>.  R.  366. 
Greenwood  brought  sm  ejectione  fimue  against  John  lyler,  w.  Ant.3i3. 
of  lands  in  Box  in  the  said  county ;  and  upon  issue  not 
guilty,  a  special  verdict  was  found,  que  Anthony  Long  et 
Alice  sa  femme  fiieront  seisi  in  fee,  in  droit  Alice,  del  dits 
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[314  a]     tenements  in  que,  &c.  et  sic  seisit.,  20  Aug.  anno  2.  E.  6. 

^•^^v^^      un  indenture  fuit  feit  enter  le  dit  Anthony  Long  et  Alice, 
sa  femme,  del  un  part,  et  un  John  Fisher  del  auter  part, 
per  que  les  dits  Anthony  Long  et  Alice,  sa  femme,  demise 
et  lease  al  farme,  per  indenture,  al  dit  John  Fisher  et  Anne, 
sa  femme,  et  Johanne,  lour  file,  les  dits  tenements  in  le 
count  mentioned.     Habend.  les  dits  tenements  al  John 
Fisher  et  Anne,  sa  femme,  et  Johanne^  lour  file,  et  eorum 
diutius  viven.,  successive,  a  festo  S.  Michaelis  Archangeli, 
donque  prochein  ensuant  le  date  del  dit  indenture,  usque 
le  fine  et  terme  de  lour  vies  natural!,  rendant  proinde  an- 
nuatim,  durant.  vitis  suis,  ut  prsedict.  est,  le  yearly  rent  de 
13s.  4d.  ovesque  un  harriot  de  lour  best  animal,  post  eo- 
rum decessum  sive  exitum  (Anglice  going  out^)  cujuslibet 
eorum :  ove  covenant  de  part  John  Fisher  et  sa  femme, 
et  Johanne,  lour  file,  de  payer  touts  free  rents  et  autres 
charges  and  duties  issuant  hors  de  ceste  terre,  durant  lour 
vies,  ut  profertur,  apres  le  feast  de  S.  Michael  avant  dit : 
ct  dit  Anthony  Long  et  Alice,  sa  femme,  delivered  seisin 
in  person  al  dit  John  et  Anne,  sa  femme,  et  Johanne,  lour 
file,  solonque  le  forme  et  effect  del  dit  indenture.     An- 
thony Long  morust,  et  apres  Alice,  sa  dit  femme,  received 
le  rent  del  dit  John  Fisher ;  et  puis  ceo  les  dits  John  Fish- 
er et  Anne,  sa  femme,  morust,  et  Johanne,  lour  file,  enter ; 
apres  que  la  dit  Alice,  puis  sa  acceptance  del  dit  rent, 
cnfeoffa  Henry  Long,  in/ee,  sous  que  le  defendant  claims. 
Et  la  dit  Johanne,  la  file,  que  est  unc.  in  vie,  prist  a  baron 
un  Anthony  Tyler,  et  ils  lessant  al  dit  Robert  Greenwood, 
prout  in  the  count  del  ejectione  firmse,  per  que  le  dit 
Robert  Greenwood  fuit  possesse,  tanque  fuit  eject  per  le 
dit  John  Tyler ;  surque  fuit  adjudge  in  banc  le  roy  pur  le 
dit  Robert  Greenwood,  le  plaintiff  in  le  ejectione  firmse  ;  et 
sur  ceo  le  defendant,  John  Tyler,  port  bre.  de  error. 
En  banc  le  roy,  sur  grand  debate  de  le  cause,  fuerunt 
1.  Attorney,  or  ceux  points  rcsolves,  com  fuit  report  a  nous. 

the  party,  1       ri  1      1  •  •    • 

makes  iiTcry         1.  Wuc  le  livcry  et  scism  fait  per  Anthony  Lonir  et  sa 

difTering  from      r^,^,^^     •  •i^  ,^^-..    . 

the  deed.  2  cr.  lemmc,  m  person,  puis  le  feast  de  S.  Michael,  secundum 
95^2  r'o.  8^.    formam  chartae,  fuit  bon;  auterment  ust  este  si  le  livery  de 

^cl:^',Ul     ®^*^^°  "^^  '^  ^^^^  ^^  attorne,  solonque  le  case  de  Buckler 
m         '     et  Harvey,  2  Reports,  fol.  66,  ou  devant  le  feast. 
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2.  Que  Anne,  femme  de  John  Fisher,  et  Johanne,  lour    [314  6] 
file,  ne  puissoit  prender  joynt  estate  ove  John  Fisher,  per     v^^-v^^ 
le  dit  indenture  de  lease,  eoque  le  dit  Anne  et  Johanne  ne  2  Cr.  163, 664. 
feur.  parties  al  dit  indenture  ;  solonque  le  case  de  Winds- 
more  et  Hobart  donque  cited. 

3.  Et  que  John  Fisher  ne  prendra  ascun  greinder  ©8-  3. 
tate  que  pur  sa  vie  demesne,  et  nient  per  les  vies  de  luy  R.S66. 
mesme,  Anne,  sa  femme,  et  Johanne,  lour  file,  eoque  ils 
deux  fuer.  intend  de  prender  estate  al  eux  mesmes,  et  pur 

ceo  lour  nosmes  ou  vies  ne  ferr.  limitation  ou  increase 
del  estate  del  John  Fisher,  contra  al  intention  del  fait. 

4.  Et  tamen  le  fait,  in  les  premises  et  in  le  habcnd.,  ne  4. 
serra  auterment  void  quoad  le  dit  Anne  et  Johanne,  mes 

que  le  fait  al  eux  donera  estates  en  remainder,  perforce 
del  parol  '  successive,'  limit  al  eux  in  le  habend.  devant  le 
estate  pur  lour  3.  vies  en  ceo  mention.  Issuit  que  le  suc- 
cessive la  va  a  distinguish  lour  several  estates  et  succes- 
sive possession,  I'un  puis  I'auter,  successive,  solonque  le 
case  20  Eliz.  fo.  361.  Dyer. 

Et  en  ceo  de  varier  del  le  successive  in  Windsmore  et  Meime  cs. 
Hobart's  caae^  co  que  la  landenture  fuit  fait  inter  William  i^,  aGi.'aT'  ^' 
Lord  Sturton  de  Tun  part,  et  Tho.  Hobart  del  auter  part,  I  Leo!i^ 
et  pur  ceo  le   dit  William    Lord  Sturton   lessa  al  dit  3  JJi^'^Ant 
Tho.  Hobart,  habend.  al  dit  Tho.  Hobart,  et  Nicholas      [315] 
et  John   et    Henry  Hobart,    pro  termino  vitae  eorum  et  g^^;  ^* 
alterius  eorum  successive  diutius  viventis. 

Pur  que  la  le  successive  apres  les  joynt  vies  limit  ne 
extend  a  lour  persons,  mes  le  limitation  (de  successive 
diutius  viven.)  apres  joint  estates  pur  vies  limit  ore  mre. 
que  Testate  continue  si  longe  come  ascun  de  eux  vive,  et 
nemy  pur  divider  les  estates ;  mes  in  le  principal  case  icy 
le  limitation  est  habend.  al  eux  3.,  nosmant  eux,  et  eorum  2Cr.  566. 
diutius  viven.,  successive,  que  extend  al  lour  persons  pur 
terme  de  lour  vies  :  issint  le  successive  isteant  devant  le 
limitation  de  ascun  estate  issuit  est  placed  pur  divider 
restate. 

Ideo  in  le  case  de  Windsmore,  ceo  ne  fait  lour  estate 
several,  quia  nest  limit  al  ceo  ;  mes  autrement  serra  en  cest 
case  en  variance  potius  que  ceo  serra  al  eux  un  void  limi- 
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[315  a]  tation ;  solonque  Topinion  de  Justice  Sanders  in  Coltherst^s 
case.  Com.  fo.  29.  sur  le  livre  de  17  E.  3.  fo.  29.  et  18  E. 
3.  fo.  59.  et  39  Ass.  plac.  20.  on  le  heyre  priest  per  voyde 
rem.,  quia  impossible  sur  le  fait  de  prender  estate  in 
possession. 
2Cr.66ft.  Ant.  But  in  debate  of  this  case  upon  the  writ  of  error,  we 
were  all  of  opinion,  that  there  was  no  material  difference 
between  Windsmore's  case  and  this,  so  that  the  judgments 
could  not  stand  both  together.  And  therefore  we  advised 
the  defendant  to  compound  with  the  plaintiff,  in  the  writ 
of  error.  (1) 


133. 


(1)  See  the  report  of  this  case  ia  king's  bench,  Cro.  Jac.  563.    See 
also  the  note  to  the  preceding  case  of  Windsmore  v.  Hobart 
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Elvis  vs.  Archbishop  of  York  &  als. 

Of  idTowtons,  qucart  imptdUf  8^, 


[324]  Darct  <&  al.  vs.  Leigh  &  cUs. 

What  offencei  are  of  wUi  chamber  junadiction. 


Steed  vs.  Hartley. 

Vitne  from  tovm  instead  of  manor.  ( 1 ) 


(1)  See  ante  p.  5.  Crow  v.  Edwards,  and  note. 


Clerk  vs.  Wood. 

Vitne.  (!) 


(1)  See  Crow  v.  Edwards,  anU  p.  5.  and  note. 


Reynolds  vs.  Buckle.     Poland  t^^.  Mason.  487 

[326  a] 
-^  Reynolds  vs.  Buckle.  n^-v^^ 

In  debt  for  rent,  the  defendant  pleadi  an  entry  by  tbe  pUintiff,  without  ETerring  an 
esptiUumf  and  held  good  after  verdict. 

Ijttrr  Reynolds  and  Buckle  in  an  action  of  debt,  the  >  Cr.  sis.  Yei. 
plaintiff  declares  upon  a  demise  for  rent.  Ante  69.  lis,  * 

The  defendant  pleaded,  that  before  the  rent  due,  the  5  co.  43!  Pop. 
plaintiff  did  enter  upon  him,  but  did  not  say  that  he  did  l^o^uo^  **' 
expel  him  or  hold  him  out,  and  so  issue  was  taken  non 
introM^  and  found  for  the  defendant,  and  judgment  was 
given  for  him ;  for,  though  the  plea  in  bar  was  insufficient, 
yet  the  verdict  was  full  to  the  issue.  (1) 

(1)  Vide  ante  p.  190,  Dorrel  t.  Andrews,  and  note.  See  also  1  Saund. 
228.  n.  (1.)  as  to  what  defects  are  aided  by  verdict  at  common  law,  and 
what  by  stat  of  jeofails. 


Poland  vs.  Mason. 

[Thia  case  ii  omitted  here,  becanae  it  ia  reported  more  at  large,  ante  p.  305.] 


Powell  vs.  Winde.  [327 J 


[This  case  is  omitted  here,  aa  the  same  caae  is  reported  almoat  in  the  aame  worda, 
tnUe  p.  306.] 


Nevill  vs.  Yarwood. 

Information  for  nnlawfolly  uring  a  trade  ia  local,  b/  Stat.  31.  Eliz. 


Sherlet  vs.  Underbill. 

A  judgment  rendered  by  the  jnaticea  of  aaaise  may  be  amended  in  the  C.  R. 


488  Scot  p$.  LAwtt. 

[327  a] 


Debt. 


Scot  vs.  Lawes. 

In  tB  aetioii  of  debt  md  tarn,  the  defendent  mut  pleed  that  be  dotb  not  owe  Ae 
ting  and  the  pUintiff;  end  if  be  pleads  that  he  doth  not  owe  tiu  plaudif,  omit- 
ting the  king,  it  will  be  bad,  eren  after  rerdict. 

The  atatnte  of  jeofails  does  not  extend  to  penal  atatntet. 

Scot  brought  an  action  of  debt  against  Lawes,  clerk, 

upon  the  statute  of  2 1  H.  8.  The  writ  was  pracipe  WiUielmo 

Lowes  quod  reddai  nobis  et  Johanni  Scot^  qui  tarn  pro 

nobis  quam  pro  seipso  sequitur^  1 10  I.  qwis  nobis  et  pra- 

faJto  Johanni  debety  fyc. ;  and  declares  for  taking  to  farm 

sixty  acres  of  land,  and  holding  the  same  six  months,  per 

quod  actiOj  fyc.  for  sixty  pounds  ;  and  further  for  taking  to 

farm  other  lands,  and  holding  the  same  five  months,  per 

quod  actiOy  ^c.  for  fifty  pounds.     The  defendant  pleads 

quod  ipse  non  debet  prafato  Johanni^  qui  tam^  ^c,  prad. 

one  hundred  and  ten  pounds,  nee  aliquem  inde  denarium^ 

in  forma  qua^  ^c. 

[328]  Whereupon  issue  :  and  the  jury  found  that  the  defend- 

scro.  663.        gj^^  ^\^  q^^  thirty  pounds,  and  for  the  rest,  quod  non  debet. 

Hendon,  in  arrest  of  judgment,  took  two  exceptions. 

1.  First,  that  the  verdict  expresses  not  for  which  farm,  nor 

for  which  of  the  months,  the  thirty  pounds  were  due. 

This  exception  was  not  regarded  by  the  court,  because 
the  demand  and  issue  was  for  one  hundred  and  ten  pounds, 
in  general,  though  it  had  been  formal  to  have  distinguish- 
ed better. 

2  The  second  exception  was,  that  the  defendant  hath  not 

answered  the  writ  and  declaration  ;  for  the  plea  ought  to 
have  been  as  the  demand  is,  quod  ipse  non  debet  dicto 
Domino  Regi  et  prafato  Johanni,  qui  tarn,  fyc;  which  the 
court  regarded,  the  rather,  because  the  statute  of  jeofails 
excepts  penal  statutes.  (1) 

(])  See  Tidd'8  Practice  899.  1  WUson  125,  Wynne  v.  Middleton. 
1  Sir.  136,  PhiUps  v.  Smith.  2  Str.  1227,  Wynne  v.  Middleton.  Cowp. 
392,  Atcheson  v.  Everitt  2  T.  R.  707  ,  Goff.  q.  t  v.  PopplewelL  Doug. 
109,  Richards  q.  t  v.  Brown.  4  Mass.  437,  Livennore  v.  Boswell.  7  Mass. 
62,  Davis  v.  Saunders.  1  Mass.  50,  Hamilton  v.  Boiden.  17  Johns.  346, 
Low  q.  t  V.  Ldttle.  7  T.  R.  51,  Maddock  v.  Hammett,  as  to  what  defects 
are  cured  by  verdict,  and  what  amendments  may  be  made  in  penal  ac- 
tions. 


ft 


bj  H*»£*E-  <*:r»£i:::-  be<4U5if  be  bciaj:  v*f  cc^.\*c5  >Jiuh  ».xt^  '<* '^v*^ 
the  CrJezfitz:  in  tn  ioiiixs  upoo  xhc  cAs^e,  K^  «y*nj:  ;Ko  ^:;,^it;^ 
pbmiic   hid  iiKLioeneo  ihre'e  cixiMivn,  whcreun:i>  iho  a<>-  •"*•*  '^  Vs..' 
fe&duit  ;>!e£v!ed  cot  £ti:!iv,  ii>J  at  the   ir.dk!,  Hu^hs.  u^ 
exteamte  ibe  damuc-s  for  hi$  clieBU  did  urt^^  au\1  pix*:!^ 
the  fact,  to  make  the  muter  Dn>bable«  ^^  tiir  a$  mi^ht  leiui 
to  the  defamaik-^n  of  the  plaintitT.     And  htNrau^''  it  i«*^$  in 
his  profession,  and  pertinent  to  the  cxxhI  ami  ^iVty  of  his 
client,  though  it  were  not  directly  to  the  issue,  a  pn^hibi* 
tion  was  granted.  -  Cro.  90. 


^1^  An  action  for  cetminaboo  will  XK>t  lio  afiun^t  «  ccHinA^lU>r  l\^r 
words,  spoken  bj  hiss  as  coaisel  in  a  cau;»r«  wh^h  «n^  i^rtiiK'iit  to  tho 
matter  in  qoestkcL  1  Bam.  &  Aid.  *J^):I»  llodg^ui  v.  :\'arieu«  whon^  iho 
law  on  this  subject  is  IuIIt  discu«ed. 


Badham^s  Case. 

Hie  name  of  a  juror,  apon  the  writ  and  panel,  may  be  amended  after  veMict.  bv 
affidaTitf. 

EjECTio.\E  firnuTy  bv  Badham,  of  the  demise  of  Honinniin  ^\ir*'V'"V  .  , 
Crockley,  for  land  in  Gloc.     Tho  defendant  pleads  not  AiKy.%<'o  u 
guilty;  and  process  continued  against  the  jury,  till  n  writ  ini." 
of  distringas  cum  octo  talibus  was  awarded,  return,  ovtahis 
HiUar.  17  Jac. ;  at  which  day  Richard  Tripots,  of  Dortily, 
was  returned  one  of  the  tales,  and  the  jury  made  default ; 
whereupon  a  distringas  cum  sex  talibus  wiin  awnnhMi, 
return,  mense  PaschiB,  IS  Jac.    And  at  tlin  return,  ilichard 
Tripets  was  named  as  well  in  the  writ  of  dislHngas  iin  in 
the  panel  tales,  and  by  that  name  wan  Hworn  with  rhtven 
more  ;  and  verdict  given  for  the  plaintiH*.     And  iip(»n  ex- 
ception taken,  the  court  required  proof  tlmt  it  wiin  tlin 
same  person.     And  nt  last  the  undcr-Hliorilfof  (ilouc.  ihiil 
made  the  return,  but  was  now  out  of  hiN  oilicc,  (a  iww 
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[328  6]      sherifl*  being  chosen,)  toward  the  end  of  Mlc.  tenn,  IS 

^^-'"v^^      Jac,  deposed  in  court,  that  he  knew  not  the  man,  neither 

that  he  was  one  of  the  twelve  that  gave  the  verdict ;  but 

yet  affirmed  that  there  was  a  Rich.  Tipets,  of  Dersly,  in 

his  freeholder's  book,  but  no  Tripets  ;    and  two  other 

strangers   deposed   that   they   knew   Richard  Tipets,  of 

5Co.  42,43.  a.  Dcrsly,  and   that  there  was  no  Tripets  there,  and  that 

^eUmc^ed.  Tipets  was  the  man  sworn  of  the  jury,  which  they  knew, 

2  Cr.  457.         bccausc  they  saw  him  sworn^  being  about  the  court  by 

accident;  and  some  writing  was  also  shewed,  proving  his 

name  Tipets.     Whereupon,  by  order  of  court,  the  writ 

and  panel  was  made  Tipets,  and  judgment  given  for  the 

plaintiff,  for  damages  only;  for  the  term  was  ended.     And 

the  entry  of  the  rule  is  in  the  bill  of  pleas  of  M.  Brownloe, 

by  Othogaire,  the  secondary,  16  Novemb.  18. 


[329] 


Clanrickard  vs.  Lisle. 

A  *uper$tdea*  will  be  awarded  against  an  execution  erroneoaslj  iaaued. 


Hutt.  43.  Ant.  I^TTER  comttem  Clanrickard,  and  Frances,  his  wife,  de- 
ferror  Br'ss!  mandants,  and  Robert  Viscount  Lisle,  in  the  formedon  be- 
Bcni.9D.  (q^q  mentioned,  judgment  was  pronounced  IG  Novemb. 

18,  and  writ  of  error  was  brought  by  the  Earl  of  Leices- 
ter, tenant,  bearing  teste  27  Novemb.  and  then  allowed ; 
and  t7i  majorem  cautelamj  a  supersedeas  made  against 
executions ;  and  yet  the  demandant  obtained  a  writ  of 
seisin,  bearing  teste  nono  die  Octobris  before,  by  warrant 
of  the  judgment  which  was  afterwards  entered,  but  as  of 
Octab.  Mich.y  being  the  last  continuance ;  which  being 
opened  to  the  judges,  and  they  well  knowing  that  judg- 
Mo.  wi.  Nov,  nicnt  was  not  pronounced  till  Novemb.   16,  so  that  the 

7r».  Dy.  21-1-b.  -  •/.  !/•  •«  I 

Yei.  na.  tenant  could  not  have  a  writ  of  error  before,  neither  ought 

tiie  defendant  to  have  a  writ  of  seisin  before  ;  for  by  this 
trick,  any  writ  of  error  might  be  defeated,  as  to  saving 
possession.  And  therefore  a  new  supersedeas  was  award- 
ed against  that  writ  of  execution,  quia  erronicey  fyc. 


Barker  vs.  Cocker.     Ersfield's  Case.  49] 

[329  a] 
Barker  vs.  Cocker. 

or  tythes. 


Ersfield's  Case.  p.^^^ 

If  tenant  for  life  and  the  reversioner  join  in  the  acknowledgment  of  a  note  of  a 
fine,  and  before  further  proceedings  the  tenant  for  life  dies,  the  conusee  may 
proceed  with  his  fine  against  the  reversioner. 

Sir  Thomas  Ersfield  conveyed  to  his  eldest  son,  whom 

he  did  in   effect  disinherit,  the  manor  of ,   in  the  t  ii.  ?!  cap.  a*. 

county  of ,  for  term  of  his  life,  the  remainder  to  a 

younger  son  of  his,  by  a  second*  wife,  in  fee.  Both  the 
brethren  did  bargain  and  sell  their  several  estates  to  Sir 
Edward  Sackvilc,  and  the  younger  brother  was  to  have 
for  his  remainder  one  thousand  five  hundred  pounds, 
whereof  he  received  three  hundred  pounds  in  hand,  and 
for  the  rest  he  had  taken  assurance  :  and  then  he  and  his  .  ^    ^n 

o  \^o.  «jy.  a. 

eldest  brother  acknowledged  a  note  of  a  fine  of  the  land 
before  me,  and  then  the  elder  brother  died.  Whereupon 
divers  motions  were  made  for  the  proceeding  and  staying 
of  the  fine,  pro  et  contra.  And  I  was  of  clear  opinion,  plocerdin^g  and 
that  the  conusee  might  proceed  with  his  fine,  as  against  *^y»°B  ©f » 
the  younger  brother  only,  and  take  his  writ  of  covenant 
accordingly  ;  for  the  death  of  the  other  is  no  impediment ; 
for  the  cognisance  of  every  one  is  as  against  himself,  and 
shall  work  for  so  much  as  he  can  pass.  And  so  several ; 
and  accordingly  it  had  passed,  but  that  Sir  Edward  Sack- 
vile  was  contented  that  the  younger  brother  should  have 
the  lands,  paying  certain  debts  of  the  elder  brother's,  and 
upon  other  agreement ;  so  the  fine  was  stayed  by  consent. 


Farmer's  Case.  [330] 

One  Farmer  and  his  wife  acknowledged  a  note  of  a  fine  Fine. 
the  twentysixth  of  March,  1621,  before  comm.,  by  dedimus  cl\  '^.'tflc 
potestatem,  and  the  wife  died  the  twentyseventh  day  of  ^'  "**"•  ^^• 
the  same  month.     The  twentyeighth  day  composition  wa.s 


492  Wilson  t;^.  Stubs. 

[330  a]  made  in  the  alienation  office,  upon  a  writ  of  covenant, 
made  returnable  in  Hil.  term  before,  and  the  king's  silver 
was  entered  in  the  office  of  the  king's  silver,  as  of  the 
same  Hillary  term,  and  so  the  fine  was  passed  and  en- 
grossed ;  and  now  in  Easter  term,  the  heir  of  the  wife 
moved  against  this  fine ;  but  upon  debate  the  court  re- 
solved that  the  fine  must  stand. 


Anon. 

The  Older  of  iwetriiig  juron  ftom  two  comitiet. 


Wilson  vs.  Stubs. 

Where  there  are  two  penoni  of  the  Mine  name,  a  proceai  againat  one  of  them, 
without  calling  him  the  younger ,  ahall  be  considered  as  against  the  dder. 

Winch.  6.  Marmaduke  Wilson  brought  a  writ  of  second  deliver- 

F^f^'^^r^'  ^^^^  against  Ralph  Stubs,  and  after  verdict,  and  here  at 
HStTSi^^r     ^^^  ^^'»  ^^'  ^^  ^*^"  ^^  judgment  to  recover  costs  and 
b^i  H^is^'^'^'  ^^"'^^8^3'  amounting  in  the  whole  to  sixteen  pounds  ;  and 
had  a  capias  utlagat.^  directed  to  the  sheriff  of  York,  to 
take  the  said  Stubs  in  execution  for  the  said  damages; 
and  after  the  same  term  of  St  Michael,  one  Ralph  Stubs 
the  younger,  brought  a  writ  of  identitate  nominisy  unto 
the  justices  of  this  court,  and  had  a  supersed.  to  the  sher- 
iff, to  forbear  any  execution  against  the  said  Ralph  the 
younger.    And  the  court  was  often  moved  to  maintain  the 
writ   of  identitate  nominis.     And  divers  precedents  in 
like  writs,  brought  in  case  of  outlawry,  where  one  was 
taken  upon  a  cap.  tUlagat.  for  another  of  the  same  name. 
Br.  ideiuiiate     Vide  PaschtE  3G  H.  6.  Rot.  AW ^  per  Johan.  Skyers,  de 
iirTu.6.*6.b,  JVorthbury  in  com.  Somerset,  junior.,  ad  secta.  Ro.  et  sa 
femme,  et  triel  briefe,  de  identitate  nominis,  directed  to 
the  judges ;  and  sureties  put  in  by  the  said  Skyers,  qui 
manuceper,  corpus  pro  corpore;  and  issue  taken  by  the 
attorney-general,  quod  le  defend,  est  ead.  persona;  et  venire 
facias  agard ;  et  verdict  quod  non  est  eadem  persona;  and 
judgment  thereupon,  in  fuec  verba ;  ideo  const,  est,  quod 
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prod.  Johannes  Skyers  de  J>r(0thbisnryj  junior j  de  ntlagat.     [330  6] 

predict.  M  quiet,  ^c,  et  ea  occcmone  nan  molestetur  in  dti-     ^"^"n/^^ 

jtio,  nee  gravetur,  proviso  semper  qui>d  ad  cap.  pried.  J.  S. 

de  A*.y  senior  y  tanqtiam  utlagat.procedatur  cum  effectu^  ^. 

The  like  precedent  in  Mich.  20  H.  7.  Rot.  137,  apon  a 

cap.  uilagai.j  Tho.  Fuller  adversus  Arcy ;  et  apres  issue 

taken  by  James  Hobart,  then  the  king's  attorney-general, 

quod  est  eadent  persona^  und  verdict  (as  before)  against 

the  king,  and  the  like  judgment.     The  like  in  Mich.  3  H. 

4.  Rot.  214,  and  a  writ  awarded  to  the  sheriff  of  London, 

to  inquire  si  eadem  persona,  which  he  did  return,  that  he 

is  not  the  same  person,  and  judgment  as  in  the  first. 

And  notwithstanding  these  precedents,  the  court  was  of  ^*  Addition 
opinion,  that  the  writ  in  the  principal  case,  and  the  super-  is.'b.'Dy.6.'b! 
sed.  thereupon  was  not  warranted,  but  that  the  defendant,  6  Co.  so.  •'. 
Stubs  the  younger,  might  have  his  action  of  false  impri- 
sonment;  for   that   the   defendant   being   named   Ralph  HardreiS23. 
Stubs,  without  addition,  shall  never   be   accounted   the 
younger,  but  always  the  elder  of  the  two  of  that  name. 
Nevertheless  for  avoiding  of  duplicity  of  suits,  it  was  or- 
dered the  defendant,  Wilson,  should  appear  to  the  scir. 
fac.  upon  the  identitate  nominis,  and  plead  to  go  to  trial ;  i  h.  5. 5.  a. 
and  if  upon  trial  he  was  found   to  be  the  same  man,  then 
the  money  remaining  with  the  sheriff  to  be  delivered  to 
Wilson ;  vel  contra^  si,  fyc. 

The  court  did  take  a  great  difference  between  the  [330 
cases  of  the  outlawry,  and  the  principal  case,  being  only 
at  the  plaintiff's  suit,  and  not  at  the  king's,  as  in  every 
outlawry  the  king  is  interested,  and  of  which  principal 
case  np  precedent  was,  or  could  be  showed.  Vide  Long. 
6  E.  4.  fol.  84.  (1) 

(1)  If  father  and  son  are  both  called  A,  JS.,  b^  naming*  A.  B.,  the  father, 
prima  facie^  shall  be  intended ;  but  any  addition  that  distinguishes  the 
person  will  make  the  addition  of  senior  or  junior  unnecessary.  If  a  de- 
vise were  to  A.  B,,  and  the  devisor  did  not  know  tho  father,  it  would  go 
to  the  son.  Per  Holt  C.  J.  1  Salk.  7,  Lepiot  v.  Brown.  6  Mod.  198,  S.  C. 
Com.  Dijgr.  Abatement  F.  21.  Junior  or  younger  is  no  part  of  the  name, 
but  an  edition  by  use,  and  serving  for  a  convenient  distinction  when  a 
father  and  son  have  each  of  them  the  same  christian  and  surname,  or 
when  two  persons  of  the  same  name  and  occupation  reside  in  the  same 
town.  It  seems  to  be  only  in  the  case  of  fatner  and  son  of  the  same 
names,  that  the  addition  is  required  to  be  stated  in  the  writ,  where  the 
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[331  a]  801^  ui  made  defendant ;  and  other  words  describing  the  defendant  as  the 
son,  are  equivaJent.  If  the  right  defendant  apj^ars  and  pleads,  he  can- 
not ailerwards  object  for  the  uncertainty ;  and  if  the  father  appears,  the 
plaintiff  may  show,  by  additional  averments  and  suggestions  on  the  re- 
cord, that  the  son  is  the  real  party.  10  Mass.  205,  Kincaid  v.  Howe. 
1  Pick.  888,  Com.  v.  Perkins.  See  anU  116,  Blackford  v.  Alkin,  and  7 
Johns.  549,  The  People  y.  CollinB.    Cam.  R.  260,  Hussey  v.  Uuasey. 


Case.  ClEARKE  V8.  GlLBERT. 

The  worda, '  Thou  art  a  thief,  and  hast  gtolen  twenty  loada  or  my  furze/  arc  not 
actionable. 

Winch.  3.  GoDDARD  Clearre  brought  an  action  upon  the  case 

77.  1  Roii.*62!  against  Gilbert,  for  speaking  these  words ;  '  Thou  art  a 
Alien  7.  &Ro!  thief,  and  hast  stolen  twenty  loads  of  my  furze.'  And 
Sinwf^lL*Pop.  upon  not  guilty^  a  verdict  was  found  for  the  plaintiff.  Now 
Jmen^n^si  '^  ^^®  moved  by  serjeant  Hitcham,  that  tliese  words  bear 
^  ^j^'g^'  ^^  action,  because  the  furze  might  be  standing,  and  felled 
and  carried  away  by  the  plaintiff,  and  so  no  felony. 

And  Athow,  of  counsel  for  the  plaintiff,  urged,  that  it 
shall  be  understood  rather  of  furze  felled  than  standing; 
and  also  the  words  are  so  coupled  that  the  latter  are  not 
made  a  reason  of  the  former,  but  either  of  them  a  distinct 
sentence,  standing  of  itself;  and  so  the  word  thief  is  suf- 
ficient alone.  And  to  that  purpose  cited  (as  he  said)  di- 
vers cases,  all  in  B.  R. ;  one  between  Minors  and  Light- 
ford,  4  Jac,  and  another  between  Eire  and  Ounstram,  7 
Jac,  and  another  between  Turner  and  Campion,  13  Jac. 

ord  which  was  showed,  2 
cen  Kelham  and  Mansy, 
Jac"407. 'and  whcrc  the  words  wcrc,  *  Thou  art  a  thief,  for  thou  hast 
li^tt  m"utra.  stolen  my  corn  ;'  and  judgment  was  given  for  the  plaintiff. 
428*^styL  us!  ^^^  which  notwithstanding,  the  court  here,  after  divers 
acro.251.  motions  and  debates,  gave  judgment  against  the  plaintiff. 
Hutt.G5.  Yeiv.  For  as  to  the  first  point,  it  had  been  often  ruled  that  it  is 
iiutt.Gd,  113.  all  one  in  common  sense  and  acceptance,  whether  it  be 
utra.°'  ' '  *  f^nd  thou  hast  stolen,'  or  ^for  thou  hast  stolen.'  And  in 
Cr  Jac!^3y^74;  ^'^^  ^^^c  of  Kelham,  the  court  denied  the  law  to  be  so, 
fi88.^nt^  except  there  were  some  further  wordsL  of  explanation,  as 
1  Ro.52.  Allen  «  com   in  my  barn,'  or  the   like.     For  otherwise,  in  words 

31.  2C  ro.  114,  "^  '  ' 

154,231,412. 


—   J —  — — ~  ~ .. — 

Oo.  Jac.  114,    But  he  relied   chiefly  upon  a  rec( 

231.  1  Ho.  51.  .     J       I 

2  c'ro.  3y,  412.   Jac.  in   the  king's  bench,  betw< 
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merely  indiflferenl,  the  more  easy  sense  and  farthest  from     [331  6] 
the  more  heinous  charge  shall  be  taken.     And  therefore 
we  have  given  judgment  before,  auprOj  between  Coote 
and  Gilbert,  against  the  plaintiff,  upon  debate,  where  the 
words  are,  *  Thou  art  a  thief,  and  hast  stolen  my  trees.'  (1) 

(1)  Vide  ante  p.  6,  Miles  v.  Jacob,  n.  (1.)  In  3  Caines  75,  n.  a.  it  is 
said  that  the  dictum  in  tlie  above  case  in  the  text,  where  it  is  said  to 
have  been  often  ruled  that  it  is  all  one  in  common  sense  and  acceptance 
whether  the  words  are,  *anrf  thou  hast  stolen,'  or  ^for  thou  hast  stolen,' 
is  denied  to  be  law  in  Sty.  115,  Wainwright  v.  Whitley. 


Hanson  vs.  Norcliffe.  i^^t- 

A  lease  for  yean,  conditioned  to  be  void  on  nonpayment  of  rent,  cannot  be  avoided 
for  the  nonpayment,  either  by  the  lessor  or  lessee,  withoat  demand. 

Hanson,  plaintiff,  and  Norcliffe,  defendant.  In  an  action  Jone"9-  Entro 

'  *  '  '  co^geablo,  Br. 

of  debt  the  plaintiff  declares  upon  a  lease  for  years,  made  s.  Dy.5i.b. 

...  ,        ,    ^       ,  .  ,    V.         ,  Mo.  408.  Co. 

by  him  to  the  defendant,  reserving  rents,  and  for  the  rent  l.  2U.  b.  2  Cr. 
behind  the  action  is  brought.  The  defendant  pleads,  that 
the  lease  in  the  count  mentioned,  was  made  by  indenture, 
reserving  the  rent,  prout,  and  with  condition,  that  if  the 
rent  be  behind,  then  the  lease  to  be  void ;  and  doth  allege  3  Co.  64.  b. 
a  default  of  payment  of  the  rent,  and  so  the  lease  deter- 
mined. 

The  plaintiff  demurreth  in  law  •.  and  it  was  resolved  by  2Lcriii.  ac- 
the  court,  that  this  lease  is  not  void  without  a  demand,  ^^^^- 1^'^^' 
which  therefore  the  defendant  should  have  laid  actually  ;  ^^^^\^^> 
and  for  want  of  it,  his  plea  was  naught ;  and  so  it  is  at 
the   election  of  the  lessor  and   his  heir,  to  continue  or 
avoid  the  lease,  in  such  case.  (1) 

(1)  See  the  next  case,  S.  P. 


Debt. 
Amphurst  v8.  Palmer. 

A  lease  for  years  conditioned  to  be  void  on  nonpayment  of  rent,  cannot  be  avoided 
on  that  ground,  by  lessor  or  lessee,  without  demand,  which  must  bo  expressly 
averred  in  pleading. 

The  same  case,  between  Amphurst  and  Palmer,  was  in  DemMjd.^^ 
like  sort  resolved  :  so  the  rent  is  due  without  demand ; 
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[331  c]  but  the  forfeiture  of  the  estate,  neither  by  entry,  nor  by 
avoiding  upon  condition,  is  given  either  for  lessor  or  for 
lessee,  without  due  demand  made,  which  must  be  express- 
ly laid  in  pleading.  (1) 

(1)  See  anU  p.  83,  Grobham  y.  Thomborougb,  and  il  (2.) 


[332]  Godfrey  va.  Wade. 

Brownlow. 

A  mother,  tenant  in  tail,  has  iarae  a  aon  and  daughter ;  the  son  levies  a  fine  and 

dies  without  isaue,  and  then  the  mother  dies ;  the  daughter  is  not  barred. 

A  grandfather,  tenant  in  tail,  ia  diaaeiaed  by  the  father,  who  levies  a  fine  and  diet, 
and  then  the  grandfather  dies  3  the  son  is  barred. 

A  father,  tenant  in  tail  male,  haa  iasue  three  sons  3  the  second  son  levies  a  fine, 
living  the  father,  and  then  the  father  dies ;  the  eldest  son  is  not  barred :  if  the 
second  brother  die  without  issue,  living  the  eldest  brother  or  his  iasue,  the  jonng- 
est  is  not  barred ;  but  if  the  eldest  brother  die  without  issue,  living  the  aecoBd 
brother  or  his  issue,  then  the  youngest  and  his  issue  are  barred. 

Privies  in  eatate  and  title  to  the  entail,  are  barred  by  fine,  but  not  privies  in  blood 
alone. 

Winch.  41.  M.       Iff  ui  cjectione  fimuB  by  William  Godfrey  against  Tho. 
caseVuoted!'*  Wade,  the  case  as  to  one  great  point  was  thus. 
JS"  JoneVii.      Mackwilliams,  the  husband,  makes  a  feoffment  of  the 
I  ^\^'  n      manor  of  Bathome,  to  Osborne,  to  the  use  of  himself  and 

Latch.  G6.  Ben.  '  ' 

463.  2  Cr.  689.  his  wife,  and  the  heirs  males  of  their  two  bodies,  the  re- 
QSti,  Jon.  4^1.   mainder  to  the  heirs  males  of  the  body  of  the  husband, 
the  remainder  to  the  heirs  of  their  two  bodies,  the  remain- 
der in  fee  unto  the  husband. 

They  have  issue  a  son  and  a  daughter ;  the  husband 
dieth ;  the  son  maketh  a  lease  by  indenture,  to  begin  aAer 
the  death  of  the  mother,  rendering  a  rent ;  and  then  by 
agreement  levies  a  fine  with  proclamations,  to  the  use  of 
himself  in  fee,  and  dieth  without  issue.  The  mother,  by 
assent  of  the  daughter  and  her  husband,  suffers  a  common 
recovery,  in  which  the  daughter  and  her  husband  came  in 
as  vouchees  :  the  use  of  which  recovery  is  to  the  use  of 
the  mother  for  life,  the  remainder  to  the  daughter  and  her 
husband  in  tail,  the  remainder  in  fee  to  the  daughter.  The 
mother  dieth. 

The  question  is,  whether  this  lease  of  the  son,  under 
whom  the  plaintiff  claims,  be  good  against  the  daughter 
and  her  husband,  under  whom  the  defendant  claims. 
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And  it  was  adjudged  for  the  defendant,  by  the  opinions     [332  a] 
(opon  solemn  argument)  of  justice  Jones,  justice  Hutton,     ^^-^^v^^^ 
and  myself:  but  justice  Winch  was  of  opinion  that  the 
fine  of  the  son,  though  in  the  life  of  the  mother,  (before 
whom  he  died,  without  issue,)  should  bind  the  daughter, 
and  all  claiming  under  her. 

Now  first  it  is  to  be  observed,  that  the  estate  tail  to  the 
husband  and  the  wife,  and  the  heirs  males  of  their  two 
bodies,  after  the  death  of  the  husband,  was  wholly  in  the 
wife  at  the  time  of  the  fine  levied,  though  the  wife  were 
within  the  statute  of  1 1  H.  7.  Then  the  remainder  to  the 
heirs  males  of  the  body  of  the  father,  was  indeed  in  the 
son,  at  the  time  of  his  fine  levied  ;  but  both  those  estates 
tail  were  extinct  when  the  son  and  the  mother  were  dead : 
so  the  lease  could  not  stand  by  those  estates :  then  next 
succeeded  the  remainder  to  the  heirs  of  the  bodies 
of  the  husband  and  wife,  which,  after  the  death  of  the 
husband,  was  wholly  vested  in  the  wife,  to  which  both 
the  son  and  the  daughter  were  inheritable,  being  brother 
and  sister. 

Now  the  question  is,  whether  the  fine  of  the  brother, 
(being  the  first  issue  of  this  entail,)  levied  in  the  life  of 
his  mother,  (who  was  sole  tenant  of  that  entail,  and  did 
survive  him,)  shall  bar  his  sister,  to  whom  the  land  so  en- 
tailed descends  immediately  from  her  mother. 

And  we  held  that  it  should  not. 

In  the  argument  of  this  cause  I  said,  that  he  that  will  Ant*m^'i  Cr. 
make  a  good  construction  of  the  statute  of  32  Hen.  8.,  '^^• 
must  make  it  upon  a  joint  consideration  and  conference 
of  the  statute  of  4  H.  7.  and  it  together  ;  the  first  being 
the  text,  and   the  other  but  a  paraphrase,  in  a  few  more  3  ^'f,  90  y, 
words,  but  little  differing  in  substance.    For  he  that  shall 
observe  the  strongest  cases  that  have  been  ruled,  of  giv- 
ing or  binding,  barring,  extinguishing,  or  discharging  (to 
use  all  the  words)  of  entails,  by  fines  with  proclamations, 
since  32  H.  8.,  shall  find  that  the  same  cases  ought  to  have 
been  so  ruled  upon  the  statute  of  4  H.  7.,  though  the  other 
of  32  H.  8.  had  never  been  made  :  but  because  entails 
were  so  beloved,  and  had  reigned  so  long,  it  was  wisely 
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[332  6]     done  of  the  judges,  not  to  lance  the  sore   too  -deep  of 
'^-^^^/"^'^     themselves,  but  to  have  the  parliament  authors  of  so  lib- 
eral an  exposition  as  4  H.  7.  required,  and  would  virell 
have  borne.   And  therefore  32  H.  8.  makes  all  fines,  as  well 
before  as  after,  levied  according  to  4  H.  7.,  to  be  of  one 
and  the  same  force  and  effect.    So  the  fines  upon  4^*  are, 
ab  initioy  as  strong  against  entails,  as  32<>* .     And  in  two 
cases  the  statute  of  32  H.  8.  seemed  to  weaken  the  stat- 
ute of  4  H.  7 ;  in  the  case  of  fine  by  tenant  in  tail  by 
act  of  parliament,  and  tenant  in  tail  with  reversion  in  the 
crown.    For  P.  28  H.  8.  fine  by  tenant  in  tail,  the  reversion 
Dy.  32.  p.  8.      in  the  crown,  bound  the  issue  by  4  H.  7. ;  and  32  U.  8. 
provides,  that  the  same  statute  shall  not  extend  to  fines 
levied  by  tenant  in  tail,  the  reversion  in  the  crown,  but 
that  the  same  shall  bo  of  the  like  force  as  they  should 
have  been,  if  that  act  had  not  been  made  ;  which  amended 
not  their  case.     Whereupon  in  Stafibrd's  case  the  judges 
devised  to  help  that  slip  by  a  very  oblique  and  indirect 
1  Syd.  166.  1    strain  upon  the  statute  of  34  H.  8.,  of  common  recoverieSi 
1  Cro.4do.        whereby  it  was  provided,  tliat  no  common  recovery  in  that 
467.  3Cro.596.  case  should  bind  the  issue,  but  that  he  might  enter  after 
SbvU  105. '       the  death  of  the  tenant  in  tail,  the  said  recovery,  or  any 
other  thing  done  or  suflered  by  or  against  any  such  tenant 
in  tail,  to  the  contrary  notwithstanding.     Co.  lib.  8.  78, 
Stafford's  case,  and  Notley's  case. 

All  persons  are,  by  4  H.  7.,  concluded  under  the  words 
privies  and  strangers  to  the  fine ;  and  the  statute  hath  sav- 
ings  for  strangers,  but  none   for  privies ;  and  therefore 
the  exception  of  partes  finis,  <^c.  is  given  to  all  persons 
not  parties  nor  privies ;  that  is,  only  unto  strangers. 
Ant.  258.  Dy.        Thc  word  '  privics,'  in  the  purview  of  4  H.  7.,  is  the  ope- 
rative word,  and  contains  as  much  as  the  many  words  in 
32  H.  8.      And  therefore  no  man  would    have  doubted 
3Cro.  122, 6J0.  upon  that  law,  of  Grant's  case,  Archer's  case,  or  Zouch's 
case ;   for  they  are  all  privies  to  them  that  levy  the  fines, 
that  is,  privy  in  estate  and  title  to  the  entail ;  for  privity 
in  blood  alone  is  nothing.      And  therefore.  Coke,  lib.  3« 
3  Leo.  211.       Lincoln  colleffe's  case,  if  a  dauii^htcr  of  a  tenant  in  tail 

10  Co. . 50.  a.        ,  ^  °      .  .      ,  ,  .  .      ,. 

3  Co.  Gi.  b       levy  a  nne,  and  then  a  son  is  born,  proclamation  shall  not 
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bind  him  ;  for  he  is  a  stranger,  and  may  plead,  as  a  stran-     1333  a] 
ger,  partes  ntAi7,  ^-c.     But  in  Archer*#  case,  where  the      "^^"^^^ 
grandfather  and  grandmother  were  tenants  in  special  tail,  wincii.  vz. \c- 
and  the  grandfather  dies,  and  the  father  enters  upon  the  ^^^'  ^^  ^,^ 
grandmother,  and  levieth  a  fine,  and  then  the  father  dieth,  ^^^• 
and  after  that  the  grandmother  dies,  I  hold  that  the  son 
is  to  be  barred  by  his  father's  fine.     For  though  in  the  Ant.  858.  Mo. 
/ormedon   he  need  not  make  himself  heir  in  tail  to  his  '^•"  ^^^^^  ^^ 
father,  because  he  was  never  seised,  yet  he  must  of  neces- 
sity, being  a  lineal  heir,  mention  him,  and  must  convey 
himself  to  the  entail   by  and  through  him ;  which  is  the 
reason  given  in  this  case  of  18  Eliz.  Dyer  351,  that  the 
fine  of  the  husband,  tenant  in  special  tail,  doth  bind  the  ri.  n.  Mo.  U7. 
issue,  though  the  mother  survive. 

But  now  in  fines  amongst  collateral  issues,  and  heirs 
among  themselves,  which  is  the  case  now  in  question,  the 
case  is  not  the  same,  but  it  receiveth  distinction  accord- 
ing to  contingency  ;  for  it  is  not  necessary  that  the  col- 
lateral issue,  claiming  by  an  entail,  must  make  mention 
of  every  collateral  issue  inheritable  before  him,  as  in  the 
case  of  lineal  ancestors  it  is. 

And  therefore  make  the  case,  that   the    father,  being  Descent.  Fit?.. 

\5      Ant   mOS. 

tenant  in  tail  to  him  and  the  heirs  males  of  his  body,  have 
issue  three  sons,  and  the  second  son  levy  a  fine  in  the  life 
of  the  father,  and  then  the  father  die  without  disposing 
the  estate. 

First,  clearly  the  eldest  son  is  not  barred,  because  he  is 
not  a  privy  to  his  second  brother,  though  he  be  within  the 
rigour  of  the  words ;  for  he  is  heir  to  him  that  levied  the 
fine,  and  doth  claim  only  by  the  entail ;  but  above  him, 
and  not  as  heir ;  which  is  the  meaning  of  the  law. 

Then  again,  if  the  second  brother  die  without  issue,  in  j^^;^,  ^^f,^ 
the  life  of  the  elder,  or  of  his  issue,  the  third  brother  shall  252.  Am.  268. 
claim  this  entail  after  the  death  of  the  elder  brother,  not- 
withstanding the  fine  of  the  middle  brother  ;  because  he 
doth  claim  immediately  from  his  elder  brother,  and  need 
not  to  convey  himself  by,  or  make  mention  of,  his  middle 
brother ;  no,  not  in  his  pedigree.  But  if  the  elder  brother 
die  without  issue,  in  the  life  of  the  middle  brother,  or  his 
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[333  b]     issue,  without  disposing  the  estate,  and  then  they  all  die ; 

'^^N''^^      now  the  third  broker  and  his  issue  shall  be  barred  ;  for 

though  he  may  bring  his  formedon  in  descender j  and  lay 

down  the  entail,  and  then  bring  it  to  his  eldest  brother  that 

was  last  seised,  and  make  himself  immediate  heir  unto 

him,  without  mention  of  the  second  brother ;  yet  the  tenant 

in  the  formedon  may  plead  the  fine  of  the  middle  brother, 

and  that  he,  or  his  issue,  did  survive  the  elder  and  his 

issue  ;  for  by  that  it  appears,  that  the  middle,  or  his  issue, 

were  the   persons   inheritable  to  the  entail   before    the 

younger  brother,  in  whom  the  title  of  the  entail  had  been 

[334]       totally,  but  for  the  fine  which  bars  him,  and  the  whole 

entail,  as  well  against  his  younger  brother  as  against  his 

own  issue.     By  which  it  appears  that  the  fine  bars  or  bars 

not  the  younger  brother,  by  contingency  of  survivor  or 

not  survivor  of  either  party.     Whereof  the  reason  is,  that 

if,  after  the  fine  of  the  second  brother,  the  elder  had  died 

without  issue,  and  the  father  had  died,  the  whole  tail  had 

been  bound,  against  all  the  brethren,  in  the  same  manner 

as  it  were  upon  a  fine  against  the  brethren  in  fee-simple. 

Dy.s.a  ^^^  indeed  the  scope  of  the  statute  4  H.  7.  and  32  H. 

8.  is  to  make  fines  with  proclamation  bar  as  amply  in 
tails,  as  in  fee-simples. 

But  in  all  these  cases,  though  their   fines  bind  these 
privies,  yet  strangers  may  save  themselves  and  their  right, 
by  plea,  partes  finis  nihilj  ^c. 
?onMW*icr       Note,  that  this  difierence  between  lineal  and  collateral 
4^  heirs  is  well  verified  upon  the  same  reason,  22  H.  8.  Dyer 

48. ;  that  if  a  man  be  seised  of  lands  in  fee-simple,  and  his 
eldest  son  be  attainted  of  felony,  and  die  in  the  life  of  his 
father,  without  issue,  the  second  brother  shall  inherit  im- 
mediately from  the  father ;  otherwise  it  will  be,  if  the 
elder  brother,  or  his  issue,  survive  the  father. 
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[3J4a] 
Shefficlj>  V9.  Ratcliffe. 


A  fboCseaibyteBm  iateilw  powciMio*,  pHMS  all  Om  ailate  of  tke  fMfor.  at 
to  JUBtelf  J  b«ty  for  the  beae£t  of  hi*  Mme  iaberitable  and  the  i«Teniooer,  there 
■till  lemaint  in  the  feoffor  a  right  of  that  entail ;  and  foch  ri^t  ia  not  in  abe j« 


T^MBt  in  laU  auy  iaaUj  asd  totallj  bar  the  eaSail  m  to  hiAaelf  asd  hie  iaane,  by 

«»«»"«■«  recoveiy,  bat  not  by  feofinent  or  fine. 
A  feoifaient  ban  the  feoAbr  of  all  present  righti,  and  all  fhture  ri^ti  and  poasi- 

bilitiea  which  naj  aiiae  fiem  canaea  preceding  the  fboffment. 
A  nan  aeiaed  of  lands  in  ri|^t  of  his  wife^  makea  a  feoflVnent  in  fee,  and  then  the 

estate  is  made  bock  to  the  wife ;  ahe  ahall  be  remitted,  bat  he  can  nerer  bo 

tenant  by  the  cartesy. 
A  new  pooaeesion  and  an  old  right  mnsi  meet  to  make  a  rrwutttr. 
What  estatea  and  rights  are  foifeited  to  the  king,  by  attainder  of  traaaon. 

Da  Marcurii  postfestum  Sanci4g  Margareittj  17  £.  2.  Krrorin  Ex. 
Jokn  de  Mala  Lacu  gave  to  Peier  de  Maio  Lacu,  and  the  ^^;i''<''<=^b*»* 
heirs  of  his  body,  the  castle  and  manor  of  Mulgrave.     By  ^nt.^^.''^^' 
many  mean  descents  the  land  came  to  Sir  Ralph  Bigod,  ^^'q^i;'^* 
January  10,  6  H.  8.     Sir  Ralph  Bigod  made  a  feoffment  ^jl^;7^>^^'^ 
to  William  Ewer  and  others,  to  the  use  of  his  last  will,  4S7.KoU.tdR. 
and  died;  and  the  right  of  the  land,  together  with  the  43(i!W/.6oi! 
entail,  the  use  also  after  the  will  performed,  descended  to  .i^i.^siaiuiu! 
Sir  Francis  Bigod. 

December  10,  21  Hen.  8.,  Sir  Francis  Bigod  made  a 
a  feoffinent  to  John  Conyers  and  others,  to  the  use  of 
himself  and  Katharine,  his  wife,  and  the  heirs  of  their 
bodies  ;  and  they  had  issue  Ralph  Bigod  and  Dorothy. 

Then  the  statute  of  2G  H.  8.  cap.  13.,  of  forfeiture  for 
treason,  is  made.  IGMaii,  29  H.  8.,  Sir  Francis  Bigod 
was  attainted  of  high  treason,  committed  7  January, 
28  Hen.  8.,  and  was  executed ;  and  Katharine  survived. 
31  H.  8.  the  special  act  of  attainder  of  Sir  Francis  Bigod, 
and  his  forfeiture,  amongst  others,  is  made. 

Novemb.  4,  G  Eliz.,  Ralph  Bigod,  son  of  Francis  and 
Katharine,  was  restored  in  blood  by  parliament,  and  died 
without  issue.  Dorothy  married  Roger  Ratcliffe,  and  they 
have  issue  Francis  Ratcliffe. 

Octob.  1,  8  Eliz.,  Katharine  died,  and  Francis  Ratcliffe 
entered.    Aug.  11,  33  Eliz.,  the  office  found  for  the  queen. 

February  1.  34  EVxr  Francis  Ratdiffp  died,  having 
issue  Roger  Ratcliffe. 
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[334  6]  Apr.  28,  34  Eliz.,  the  queen,  by  her  letters  patents  of 
'^^"^'^^^  the  same  date,  granted  the  same,  &c.  to  Edmund,  Lord 
Sheffield,  and  the  heirs  male  of  his  body  begotten,  at  the 
rent  of  ninety  pounds,  eighteen  shillings  and  three  pence. 
Roger  RatcIifTe,  upon  this  whole  case,  sued  his  man.  de 
droit  in  the  Exchequer,  and  had  judgment  fojr  him. 
Whereupon  a  writ  of  error  was  brought.  And  the  ques- 
tion is,  whether  this  judgment  ought  to  be  affirmed  or 
reversed. 

The  questions  are  two. 
The  fint  quei-  Fiijist,  whether  Francis  Bigod,  who  had  an  estate  in 
special  tail  in  possession,  had  also  any  right  of  the  old 
entail  left  in  him  at  that  time  of  his  attainder ;  or  whether 
it  were  not  in  him,  but  in  abeyance,  in  respect  of  the 
feoffinent  made  by  him,  21  H.  8. ;  and  whether  that  right 
did  accrue  unto  the  king,  by  the  attainder  of  Francis  Bi- 
god, and  the  general  statute  of  26  H.  8.  cap.  13,  or  by  the 
particular  act  of  31  H.  8. 

And  I  am  of  opinion  that  there  was  a  right  of  the  old 
entail  remaining  in  him,  and  that  the  king  ought  to  have 
it,  together  with  his  estate  tail  special  in  possession,  freed 
and  discharged  thereof,  as  long  as  the  estate  in  tail  endures. 
[335]  In  the  handling  of  this  point,  I  shall  occasionally  speak 

of  rights  of  entry  that  are  given  or  not  given,  and  also  of 
rights  of  actions  real,  given  or  not  to  the  king,  upon  at- 
tainder of  treason,  by  force  of  the  statutes,  or  of  the  gen- 
eral statute  of  33  II.  8.  chap.  1. ;  for  this  statute  is  so  near 
of  kin  to  that  construction  of  the  word  rights,  thai  we  must 
foresee  that  we  do  not,  in  the  judgment  of  this  case,  pre- 
judice the  statute  ex  obliquo. 
The  second  The  sccond  question  is,  whether  there  be  a  remitter  in 

question.  ^j^^  case,  after  attainder  of  treason;  and  if  there  be  such 

a  remitter,  then  when  the  remitter  begun  ;  how,  and  in 
whom ;  (whereof  nothing  hath  been  distinctly  said  yet.) 
And  I  am  of  opinion  there  ought  to  be  no  remitter  in 
this  case  to  the  old  entail. 

And  thirdly,  I  add  further,  that  if  there  be  any  remitter, 
it  is  but  for  a  time ;  and  by  the  office  following  it  is  re- 
moved and  ended. 
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I  must  profess  that  whensoever  I  have  thought  of  this     [335  a] 
case,  and  advised  upon  it  myself,  I  have  met  with  two  strong     ^-^^^^ 
affections,  zeal  and  indignation  :   zeal  in  behalf  of  the 
king,  to  preserve  the  ancient  right  of  the  crown  against  « 

the  invasions  of  rebels  and  traitors  :  indignation,  when  I 
find  Francis  Bigod,  that  sometimes  brought  a  puissant 
army  into  the  field  to  depose  the  king,  failing  in  that  en- 
terprize,  now  to  rise  up  in  judgment  against  him ;  that 
whom  he  could  not  by  the  sword  destroy,  he  might  sup- 
plant by  the  law.  For  though  RatclifTc  bear  the  name  of 
this  case,  yet  I  see  nothing  but  the  land  of  Francis  Bigod ; 
his  state,  his  right  and  title,  his  blood,  his  descent,  that 
maintains  it  and  defends  it.  Therefore  let  it  not  seem 
strange  that  I  am  warm  in  this  case  ;  for  zeal  and  indigna- 
tion are  fervent  passions. 

And  I  do  confess  to  give  prerogative  to  the  right  of  the 
crown  in  my  care  and  vigilancy  :  and  it  is  nobUe  offidum 
judicis  et  debitunij  due  by  oath  and  ofiice,  to  watch  for 
him  who  wakes  for  us,  ne  quid  detrimenti  capiat  respubli- 
ca.  And  if  charity  begin  at  itself,  so  ought  justice  to  do  ; 
that  the  king,  who  granteth  justice  to  all,  should  not  be 
wanting  to  himself. 

Because  I  desire  to  be  plain  and  clear  in  my  argument, 
I  will  make  the  question  as  single  as  possible :  for  multi- 
plex indistinctum  parit  confusianem;  et  quastionea  sim- 
plidoreSi  eo  lucidiores. 

Therefore  I  will  make  the  first  point  a  single  question, 
(as  the  worst  for  my  part)  but  this ;  tenant  in  tail  of 
land  in  possession,  makes  a  feoffment  in  fee.  The  ques- 
tion is. 

Whether  any  right  of  entail   remain  in  himself  still,  tut  Point.  Co. 
against  his  feoffment  ?  and   to  what  end  and   uses  ?  and 
what  he  may  do  or  suffer  by  force  of  that  right? 

In  this  question  you  see  I  do  shun  to  take  any  excep-  Jones  112. 
tion  to  the  validity  of  the  feoffment  made  by  Francis 
Bigod,  as  cestui  que  use  in  tail  by  the  statute  of  1  R.  3., 
and  not  then  tenant  in  tail  in  possession. 

Yet,  notwithstanding,  taking  the  cause  at  the  worst,  I 
am  of  opinion,  clearly,  that  this  feoffment  gives  away  all 


4 


604  Shsffield  va.  Ratclitfc. 

[335  6]     the  estate  the  tenant  in  tail  feofTor  had,  as  concerning  him- 
i^^Be^94    self,  or  any  benefit  that  he  may  receive.   But  as  concerning 
his  issue  inheritable  to  that  entail,  and  to  him  in  the  re- 
Version,  and  for  their  good,  there  remains  still  in  him  a 
right  of  that  entail,  by  force  of  the  statute  of  West.  2., 
3  Co.  87.  b.       for  the  Rood  of  those  who  are  saved   by  that   statute, 
b.  against  his  alienation. 

Therefore  note  first,  that  it  is  confessed  on  both  sides, 
that  there  is  a  right  remaining  for  their  use  and  good ; 
but  whether  it  be  the  feoffor  himself,  sleeping  till  there 
be  an  heir  to  claim,  or  in  no  person,  but  in  the  preserva- 
tion of  the  law,  which  some  term  in  abeyance,  or  m  miM- 
bmSf  is  the  question.     By  which  it  appears,  that  the  pre- 
tended exact  enumeration  of  rights,  as  jim  habendi^  reii- 
nendiy  percipiendi,  possidendij  inirandi,  recuperai^i  el 
fruendij  was  needless.     Whereupon  they  would  infer  that 
this  was  no  right,  because  it  was  none  of  those  rights,  and 
makes  but  muster  and  noise ;  for  there  is  a  right,  and  it  is 
jus  reetiperoiMK,  when  the  time  cometh.     But  where  it  is 
in  the  mean  time,  till  the  person  inheritable  appear,  that 
may  put  this  right  in  execution  and  practice,  which  the 
feoffor  cannot  do  against  his  own   feoffment,  is  the  only 
[336]       question :    and    upon    this    pretended   exact   division   of 
rights,  they  have  left  out  one  whole  member  of  rights ; 
for  where  rights  arc  in  a  dichotomy ,  either  jura  lucratwaf 
or  lucrandi,  acquirendi,  or  jura  alienandiy  they  have  left 
out  that  whole  latter  branch,  and   only  particularized  the 
jura  lucrandi. 

So  all  the  ways  and  powers  and  rights,  whereby  a  man 
hath  right  and  power  to  depart  with  that  he  hath,  and  not 
to  get  or  keep,  are  omitted  :  such  as  are  the  rights  to  give, 
to  release,  or  extingv^endi^  to  extinguish,  j*ti«  renundandi, 
to  renounce  or  disclaim.  Of  which  kind  this  very  right 
that  the  tenant  in  tail  hath  after  feoffment,  (which  hath 
but  discontinued)  finally  to  bar  the  whole  entail,  is  one. 
3  Co.  90.  a.  ^^'  ^^^^  right,  that  is  left  after  his  fine  or  feoffment,  he 
PoBt.338.  n^ay  extinguish,  and  by  that  right  the  tail  may  be  recov- 
ered again,  as  by  the  root  of  the  entail  that  is  left  alive 
sUlI. 
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Xow  see  ihc  reason  ol  this*  and  let  the  statute  of  West.     [;S36  n] 
ami  the  pleading  and  practice  upon  the  statute^  which 
are  expositors  of  law,  judge. 

The  statute  of  Westminster  recites  the  forms  of  fee 
simples  conditional,  which  now  are  entails,  and  then 
showeth  two  mischiefs :  that  in  all  these  cases,  the  feof- 
fees, after  issue,  had  power  to  alien  and  disinherit  their 
issue ;  and  also  tlie  donors  were  likewise  heretofore  barred 
of  their  reversion ;  both  being  against  the  minds  of  the 
giver ;  and  form  of  the  gift,  and  holden  hard,  durum  ride- 
hatuTj  duc. ;  durum^  id  est  iniquum ;  and  the  remedy  pro- 
vided, is  onlv  in  these  words. 

It  is  ordained,  that  the  will  of  the  giver  (according  to 
the  form  in  the  deed  of  gift  expressed)  shall  be  hence- 
forth observed  :  so  that  they  to  whom  the  land  was  given 
under  such  conditions  shall  have  no  power  to  alien  it,  but 
that  it  shall  remain  to  their  issue  after  their  death,  or 
shall  revert  to  the  giver  for  want  of  issue. 

And  if  a  fine  be  levied  of  such  lands,  >!iim  ipso  jure  eit 
nuUue;  he  shall  have  no  full  and  absolute  power  to  alien 
or  levy  a  fine.  But  though  neither  fine  nor  feoflment  be 
void,  yet  they  shall  be  voidable,  not  as  before,  when  they 
bound  absolutely  both  heirs  and  donors. 

So  that  it  appears,  that  whereas  before  this  statute,  the 
feoflees  had  absolute  power  to  alien  after  issue,  and  final- 
ly and  totally,  and  in  a  sort  rightfully,  being  in  a  sort  not 
against  any  rules  of  positive  law,  to  bar  to  all  purposes, 
as  well  against  his  issue  and  the  giver,  as  against  himself; 
now  that  very  power  of  alienation  remaining  as  against 
himself,  is  restrained  and  weakened,  to  do  that  that  finally 
shall  bar  his  issue,  or  the  giver  expressly,  and  him  in  the 
remainder,  by  equity,  though  he  may  still  disturb  and  dis- 
continue it  against  them  by  expositions,  which  the  statute 
hath  received ;  which,  as  Littleton  saith,  ch.  71.  Discont. 
reasoning  out  of  the  writ,  which  saith  a  tart  luy  de  forces 
is  a  wrong  and  wrongful  act :  so  that  whatsoever  conduc- 
eth  to  recovery  of  the  issue,  or  the  giver,  he  is  restrained 
of  his  power,  that  he  had  before,  to  bar  it. 
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[336  6]  So  upon  this  statute  1  reason  thus.  A  tenant  in  CaJI 
hath  the  whole  estate  in  tail,  and  all  the  right  of  it  in 
himself,  and  may  finally  and  totally  bar  it,  as  well  against 
his  issue  as  against  himself,  by  a  common  recovery,  not- 
withstanding this  statute ;  but  by.  a  feoffinent  or  fine  he 
could  not,  by  reason  of  this  statute. 

And  therefore,  that  chief  and  mere  right,  aiannmm  or 
merumjuSj  in  tail  (which  though  it  be  discontinued,  is  not 
barred  by  the  fcoflment,)  remained  where  it  was  not  alien- 
ed, #c.  not  made  (Uienum ;  for  it  is  not  in  his  power,  by 
that  kind  of  conveyance  ;  and  a  non  posse  ad  nan  esse  se- 
quUur  argumentum  necessarie  negative^  though  not  af- 
firmative ;  that  which  cannot  be  done  is  not  done ;  so  that 
the  argument  stands  thus ;  what  the  tenant  in  tail  had, 
and  hath  not  parted  withal,  remaineth  in  him  still ;  but 
the  main  right  in  tail  he  had,  and  hath  not  parted  withal ; 
therefore  it  remaineth  in  him  still.  For  qui  fum  habei 
potestateni  alienandi^  habet  necessitatem  retinendi.  If  you 
say  he  hath  parted  with  all,  I  prove  he  hath  not,  because 
the  statute  hath  taken  from  him  the  power  to  do  it  by  fine 
or  feoffment  only ;  finis  ipso  jure  sit  nuUus;  which  before 
he  could  have  done. 
[337]  ^^^  ^^^  practice  of  law  hath  been  answerable  to  this, 

both  towards  the  donor  and  towards  the  issue.    The  donor 
hath  two   things  wherein   he  may  be  benefited   or  preju- 
diced :  one  in  his  rents  reserved  upon  his  gift,  the  other 
in  his  reverter,  tlic  issue  only  in  his  descender.     Now  for 
Co.  L.  269.  n.    the  donor  ;  when  the  donee  hath  made  a  feoffment  and 
Pio.56i.a*.     '  hath  excluded  himself  from   the  use  of  all  rights  as  con- 
1  Cr.  428.*        cerning  himself,  yet  the  donor  shall  by  force  of  the  stat- 
ute, which  he  could  not  at  the  common  law,  avow  upon 
him  still,  as  the  tenant  of  the  land.    48  E.  3. 

And  if  the  donor  will  release  all  his  right  in  the  land  to 
the  donee  that  hath  discontinued,  this  release,  though  it 
will  extinguish  no  right  to  the  very  lands,  yet  it  will  ex- 
3  Co.  29.  b  tinguish  the  rents ;  which  proves  that  the  donee  cannot  by 
his  feoiTment  dismiss  himself  of  his  whole  right,  but  that 
by  the  statute  of  Westm.  his  alienation  is  disabled  as  to 
that,  as  concerning  the  donor,  which  is  by  the  equity  and 
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meaning  of  the  statute,  in  the  point  of  avowry  for  rent.     [337  a] 
But  whensoever  the  tenant  in  tail  suffers  a  recovery,  or     ^^^-n^-^^ 
levies  a  fine,  at  this  day,  the  avowry,  together  with  the 
right  of  the  entail,  will  cease. 

And  the  answer  as  to  that  is  imperfect,  to  resemble  it 
to  the  case  of  a  tenant  in  fee  simple  that  doth  alien,  and 
yet  the  lord  may  still  avow  upon  him.  For  the  cases 
have  no  resemblance :  for  as  Littleton  well  distinguisheth, 
that  tenant  in  fee  simple,  when  he  hath  departed  with  his  Co.  l.  269.  b. 
whole  estate,  is  bo  longer  tenant  to  the  lord  in  right, 
neither  can  he  compel  the  lord  to  avow  upon  him,  though 
the  lord  may,  if  he  will,  avow  upon  him  for  his  arrearages. 
And  if  the  lord  release  unto  him  all  his  right  in  the  land, 
the  release  is  void  to  discharge  rents  and  services  ;  in  all 
which  it  differs  materially  from  the  other  case,  and  is  no 
other  but  a  caution  and  proportion  of  law,  that  as  the 
tenant  is  to  be  made  acquainted  when  the  lord  aliens  the 
seigniory,  so  the  lord  is  to  be  made  acquainted  when  the 
tenant  aliens  his  tenancy ;  and  all  arrearages  paid,  that  he 
may  have  no  afler  reckonings  with  his  new  and  old  ten- 
ant, when  the  land  that  should  yield  it  is  gone.  And 
when  notice  is  given,  and  the  arrearages  paid,  the  avowry 
vanisheth. 

Now  for  the  heir  in  tail,  claiming  from  his  ancestor,  af- 
ter his  feoffment,  by  descent  from  him,  thereby  allowing  a 
right  to  remain  in  him  against  his  feoffment,  the  case  is 
the  more  obscure ;  because  during  the  life  of  the  feoffor, 
there  can  be  no  motion  of  that  right,  neither  by  the  feof- 
for, who  hath  barred  himself,  nor  his  issue ;  because  the 
right  is  not  yet  descended.  Yet  let  me  put  a  case  upon  the  u  h.  7.  c 
statute  11  H.  7.  upon  the  opinion  of  Montague,  chief 
justice,  that  if  a  wife  tenant  in  tail  jointress  make  a  feoff- 
ment, the  person  to  whom  the  land  shall  belong  afler  her 
death,  shall  enter,  and  hold  it  according  to  his  right.  Now 
till  such  entry  the  discontinuance  remaineth,  and  the 
avowry  shall  be  upon  her.  But  when  the  issue  enters,  he 
is  in  as  heir  in  tail,  et  quasi  by  descent,  even  in  the  life  of 
the  tenant  in  tail,  of  the  very  same  estate  and  right  in 
tail  that  was  in  the  mother,  by  force  of  the  act  of'  parlia- 
ment.    And  therefore  the  avowry  shall  be  upon  him. 


cap. 
20.  3  Co.  50.  b. 


508  SHErriBLD  v$.  RATCLirrs. 

[337  6]         But  now,  generally,  when  the  tenant  in  tail  hath  made 
^•^^v^^     a  feoffment,  and  dies,  his  heir  shall  bring  a/ormedonin 
fiGo^'.  icr/'  descender,  and  shall  say  in  his  count  descendit  jus  from 
438, 341, 430.    ^j^^  aucestor  to  him,  as  heir,  performam  doni.     And  the 
answer  to  the  objection  is  also  imperfect,  to  say  that  the 
descendit  jus  is  but  as  much  as  deveniijuSf  for  that  is  to 
confound  propriety  of  phrase,  and  distinction  of  cases, 
which,  in  writs  and  counts  especially,  is  most  apt  and  cu- 
rious ;  for  to  say  devenitjus,  is  a  word  common  in  cases  of 
descent,  or  reverter,  or  remainder,  and  may  serve  common 
people  in  ordinary  speech,  as  in  this  very  statute  is  said 
that  the  estate  shall  remain  to  the  issue,  after  the  death  of 
the  ancestors,  or  revert  to  the  donor. 
Co.  L.  90  b.         And  when  you  speak  of  writs,  devenitjus  will  serve  no 
^^'  **  writ  or  count  otformedon,  one  or  other.  And  any  other  form 

improper  will  abate  the  writ.  It  is  true  that  regularly  a 
feoffment  bars  the  feoffor  of  all  present  rights,  yea,  and 
of  all  after  rights  and  possibilities  arising  to  the  same 
parties  by  causes  before  the  feoffment,  and  that  without 
respect  to  the  loss  of  strangers.  Vide  Albany's  case  and 
Diggs'  case,  Co.  Lib.  1. 
[338]  And  therefore  in  Archer's  case,  Co.  lib.  1.  fol.  66,  land 

was  devised  to  the  father  for  life,  the  remainder  to  his  first 
heirs  males.  The  tenant  for  life  made  a  feoffment  in  fee 
and  died  :  the  next  heir  was  barred  of  his  remainder  for 
ever.  For  by  the  feoffment,  the  estate  for  term  of  life 
was  so  bound,  that  the  remainder  could  never  arise  during 
that  estate,  and  so  must  fail. 
Co.  L.  3o.b.  And  9  H.  7.  1.  A  man  seised  of  land  in  the  right  of  his 

r)y^3?*  **'  wife,  makes  a  feoffment  in  fee,  and  then  the  estate  is  made 
back  to  the  wife ;  she  is  thereby  remitted,  and  yet  he  shall 
never  be  tenant  by  curtesy.  And  therefore  it  is  well  re- 
solved, that  if  tenant  in  tail  discontinue,  and  the  discon- 
tinuec  levy  a  fine  with  proclamations,  he  that  did  discon- 
tinue is  not  bound  to  claim,  but  after  his  death  his  issue 
must.  For  the  discontinuor  hath  no  right.  First,  for  him- 
self; for  so  he  must  claim,  and  he  cannot  be  blamed,  or 
suffer  for  default  of  claim,  when  it  was  not  in  his  power 
to  make  claim.     And  therefore  all  cases  that  are  put  to 
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prove  the  force  of  a  feoiTment,  regularly  conclude  nothing     [338  a] 
against  this  opinion,  that  the  tenant  in  tail,  by  his  feoff-     ^^-s^^^ 
ment,  cannot  put  away  his  whole  right  of  entail,  because 
that  the  statute  of  Westm.  forbids  it,  which  overrules  all 
private  acts  and  rules  of  law. 

But  this  case  is  irregular,  because  it  standeth  by  act  of 
parliament,  which  is  able  to  make  the  same  act  good  to 
one  purpose  or  person,  and  void  or  voidable  to  another  ;  as 
the  statutes  of  bishops,  deans,  chapters,   and   the  like, 
which  bind  the  predecessors,  and  are  void  and  voidable 
against  the  successors,  who  shall,  nevertheless,  when  they 
enter,  be  in  by  way  of  succession.     And  that  there  is  still  Ant.  26. 
a  right  in  the  tenant  in  tail,  against  his  feoffment,  appears 
in  that  he  hath  still  power  to  bind  it  more  finally  and  to- 
tally, by  fine  or  recovery,  if  he  pursue  them  rightly.   And 
therefore  note  Cuppledike's  case,  Co.  lib.  3.  fol.  6.     If  sco.90.a. 
tenant  in  tail,  with  divers  remainders  over,  make  a  feoff-  p^^^' 
ment,  and  the  feoffee  vouch  not  the  feoffor  tenant  in  tail  MuaeiVi  cue. 
in  possession,  but  the  first  in  remainder,  his  state,  (t.  6.) 
the  feoffor's,  is  not  barred,  but  stands  to  be  remitted  or 
recovered.    And  MansePs  case  is  there  cited,  and  allowed 
for  a  bar  to  three  several  entails,  by  one  recovery  with  a 
double  voucher. 

And  this  is  the  jus  extinguendi  which  I  spoke  of  before, 
which  he  could  not  extinguish  nor  discharge,  if  it  were 
not  in  him  and  his  power  still. 

And  therefore  there  is  no  cause  to  frame  abeyances 
needless  and  in  vain,  which  the  law  loves  not,  nor  admits 
but  in  case  of  necessity ;  as  in  vacations  of  bishops,  par- 
sons, and  the  like,  or  remainders  to  right  heirs  upon  free- 
holds. Abeyances  are  not  allowed  but  where  the  original 
creation  of  estates  requires  them,  or  where  the  conse- 
quence of  estates  and  cases  do  in  congruity  require 
them. 

As  for  the  first,  Co.  l.  342.  b. 

In  the  case  of  single  corporations,  bishops,  deans,  par- 
sons, and  the  like,  which  must  die,  and  leave  a  vacuum  of 
freehold,  or  a  remainder  to  the  heirs  pf  /.  S.  yet  living, 
with  provision  for  the  present  freehold. 
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[338  fr]         Or  secondly  in  cases  of  congruity ;  if  a  man  have  given 
^^"^"^^     warranty,  and  die  without  heirs,  his  heir  may  be  vouched 

Ante' 222.        in  fUero  mairia.     But  if  there  be  an  heir  in  tsse^  he  shall 

^.  L.990.  a.  ^^  vouched.  38  E.  3.  29.  And  a  vouchee  may  take  and 
plead  a  release,  quari  tenenSf  (Littleton,  cqi.  Releases,)  or 
may  levy  a  fine  to  the  demandant  of  the  land  in  question. 

Ante  163.  •  But  for  States  that  are  of  their  own  nature,  in  their  origi- 
nal, perfect  and  entire,  (as  this  is,)  the  law  permits  not  vain 
affected  abeyances  or  fiictions,  by  the  voluntary  act  of  the 
party,  that  serve  to  no  good,  as  this,  which  should  be  to 
preserve  a  right  to  serve  the  heir,  and  to  defraud  the  king; 
which  is  one  of  the  principal  reasons  which  moved  the 
statute  of  27  H.  8.  to  confound  uses  into  possessions ;  uses 
being  but  a  kind  of  abeyance  and  shift  to  keep  the  profits 
to  the  cestui  que  use^  and  to  defraud  the  king  and  lords  of 
their  escheats,  and  them  that  have  right  to  demAnd,  of 
their  actions. 
{339]  Littleton  was  confounded  in  himself,  that  made  an  abey- 

Co.^Lf9i6.'a.    ^^c®  ^f  ^  grant  of  totum  statum  suum^  and  yet  made  it 

^.\»!no^Mo'  ^^^  ^^  estate  for  life ;  which  is  condemned  in  Walsing- 

^'  ham's  case  by  the  judges. 

And  again,  although  fictions  may  take  place  among 
common  persons,  yet  the  king  is  not  to  be  answered, 
bound,  nor  defeated  by  fictions.  And  therefore  the  king 
will  not  be  bound  in  his  reversion  or  remainder  by  recom- 
pense feigned  upon  a  common  recovery.     6   E.   3.   56. 

Co.  L.  370.  b.    Warranty  collateral  binds  not  the  king,  witliout  true  and 

l-f  oti    1  V 

actual  assets ;  nor  by  estoppels,  &c.  of  his  own  recitals, 
ex  certa  scientia.     Alton  Wood's  case,  Co.  1.  1.  43. 

17  £.  3.  The  archbishop  of  York  voided,  during  which 
avoidance  the  deanery  also  voided,  which  hath  been  al- 
ways elective ;  yet  the  king  shall  present  in  right  of  the 
bishopric,  as  the  right  was  at  the  best.  If  you  have  a  right 
for  the  good  of  the  issue,  the  king  will  also  find  it  for  his 
good.  The  king  shall  take  things  at  the  best  for  himself. 
rio.  628.  b.  The  king's  tenant  presents  and  institutes,  and  before  in- 
duction dies ;  the  king  shall  present  of  new,  though  the 
heir  could  not,  in  whose  right  he  seems  to  do  it.     Ant.  154. 
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o  £.  (*.  Dr.  OS.     StringC^Uov  »ied  an  oxtom  upon  %     [i^^«] 
stncaie  siaple  agiinst  one  Brownsop  :  the  siieritr  of  Bed-     ^'^'^  "^ 
foid&iiire  extended  the  land,  and  pnifed  the  |Mkods«  and  .^^  «ii  i> 
seised  tbem  in  the  king's  hands ;  but  before  liK<!nsf««  an  ^^ 
exchequer  writ  for  a  debt  of  an  handled  pounds  of  the 
king's  to  be  levied  upon  Brownsop*  came  to  the  shehC 
who  returned  upon  the  writ  this  special  matter  inK^  the 
exchequer,  and  that  he  made  the  same  return  into  the 
chancery,  upon   the   Kberaif^  and    that   there   ^nere   no 
other  goods;  vet  he  was  enforced,  notwithstanding  th« 
custody  of  law,  to  serve  the  king. 

So  the  case  of  Sir  Edward  Cook,  in  the  court  of  wards.  «R«vK,«^ 
Sir  Christopher  Hatton  made  a  conveyance  to  the  use  of  jirnViVm'. 
himself  for  life,  the  remainder  to  Sir  Williaiu  Hatton.  A*Ani«^  iy'  * 
aiia9  Newport,  in  tail,  with  clause  of  revocation:  and  Juv^k. 
after  became  indebted  to  the  queen.      It  was  resolved  ^Jj  f^^^^^j, 
that  the  whole  state  of  his  land,  though  not  revokei)«  was 
subject  to  the  debt  by  common  law,  without  averment  of 
fraud,  under  the  inquisition  qum  terras  ti  itfikemenia  ka- 
bmi. 

Then  follows  the  next  question ;  whether  such  a  right 
of  formedon  may  be  forfeited  to  the  king  by  the  statute, 
(for  by  the  common  law  it  cannot  be ;)  or  what  rights  of 
entry,  or  of  action  in  general,  may  be  forfeited  by  the 
statute,  either  in  nature  of  grant,  or  in  nature  of  oxtin* 
guishment. 

It  is  objected  in  general,  first,  that  rights  were  neither  otjcKt. 
meant  nor  mentioned  in  the  statute  of  26  H.  8. 

Next,  because  the  forfeiture  of  entail  estates  in  pos- 
session, themselves,  was  gained  upon  the  people  by  cir- 
cumvention, without  naming  of  them ;  and  therefore  they 
thought  it  unsafe  to  add  or  name  rights,  lost  tlicj:.  should 
have  awaked  the  parliament ;  and  a  law  so  gotten  by  art, 
would  not  be  extended  beyond  the  letter. 

The  words  of  the  statute  26  H.  8.  cap.  13.  are  thcMc ; 
*  Be  it,  &c.  that  every  offender  and  offenders,  boin^  here- 
after lawfully  convict  of  any  manner  of  higli  treason,  by 
presentment,  confession,  verdict  or  process  of  outlawry, 
according  to  the  due  course  and  custom  of  the  common 
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[339  b]  laws  of  the  realm,  shall  l6se  and  forfeit  to  the  king's  high- 
'^^"''^"^  nesSy  his  heirs  and  successors,  all  such  lands,  tenements, 
and  hereditaments,  which  any  such  offender  or  offenders 
shall  have,  of  any  estate  of  inheritance,  in  ose  or  posses- 
sion, by  any  right,  title  or  means,  within  this  realm  of 
England,  or  elsewhere,  within  any  the  king's  dominions, 
at  the  time  of  any  such  treason  conmiitted,  or  any  time 
after,  saving  to  every  person  or  persons,  their  heirs  and 
successors,  other  than  the  offenders  in  any  treason,  their 
heirs  and  successors,  and  such  person  and  persons  as 
claim  to  any  their  uses,  all  such  right,  title,  interests,  d^c. 
which  they  shall  have  at  the  day  of  committing  such 
treasons,  or  at  any  time  before,  in  as  large  and  ample 
manner  as  if  this  act  had  never  been  bad  or  made.' 

The  special  act  of  31  H.  8.  being  also  in  this  case,  is 
not  restrained  to  any  form  of  attainder,  as  is  26  H.  8. 
And  it  hath  the  express  words  of  ^  all  lands,  tenements, 
rents,  reversions,  remainders,  rights,  possessions,  entries, 
[  340  ]  conditions,  cujuacunque  naiunB^  qualUatiSf  aui  naminiSy 
which  the  person  attained,  or  any  other  to  their  use,  had 
in  fee-simple,  or  fee-tail;'  and  had  a  saving  as  the  other, 
and  a  provision  that  his  attainder  shall  not  prejudice  such 
to  whose  use  he  was  seised. 

The  statute  of  33  H.  8.  chap.  20,  saith  thus,  *  That  the 
king's  majesty,  his  heirs  and  successors,  shall  have  as 
much  benefit  and  advantage  by  such  attainder,  as  well  of 
uses,  rights,  entries,  conditions,  as  possessions,  reversions, 
remainders,  and  all  other  things,  as  if  it  had  been  done 
by  authority  of  parliament,  and  shall  be  judged  and 
deemed  in  actual  and  real  possession  of  the  lands,  tene- 
ments, heriditaments,  uses,  goods,  chattels,  and  all  other 
things  ^9f  the  offender  so  attainted,  which  his  highness 
ought  lawfully  to  have,  and  which  they,  so  being  attaint- 
ed, ought  or  might  lawfully  lose  and  forfeit,  if  the  attainder 
had  been  done  by  authority  of  parliament,  without  any 
office  or  inquisition  to  be  found  of  the  same ;  any  law,  &c.' 
This  statute  33  H.  8.  hath  no  better  words  for  the 
rights  and  things  forfeited  than  31  H.  8.,  and  hath  no 
name  of  entails ;  only  it  giveth  to  the  king  the  present 
possession. 
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And  now  out  of  the  consideration  of  these  statutes  1  [*>40  n] 
answer,  that  the  pretence  objected  is  neither  honorable 
nor  tme  :  for  the  statute  26  H.  8.  itself  speaketh  plain, 
that  the  party  attainted  of  treason  shall  forfeit  all  his 
lands,  d:c.  of  any  estate  of  inheritance :  and  there  were 
bat  two  estates  of  inheritance,  viz.  fee-simple,  which  was 
forfeitable  bv  the  common  law ;  and  therefore  the  statute 
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could  work  upon  nothing  but  entails ;  and  this  was  full 
and  direct,  and  not  by  general  and  ambiguous  words*  as 
Tnigdin*s  case,  cited  by  Coke,  and  Fostcr^s  case,  which  iu>  u^h 
was  but  in  these  words ;  that  a  person  attainted  in  a  pre-  i  cr.  uV  ne. 
miffitre  shall  forfeit  all  his  lands  and  tenements,  goo<)s  ^  ^^*^'  ^^^'  * 
and  chattels  to  the  king,  but  saith  not  of  what  estate. 
Again  that  statute  of  26  H.  S.  gave  churchmen  power  to 
forfeit  land  of  their  churches,  by  the  words  'seised  of 
inheritance  by  any  right,  title,  or  means  whatsoever/ 
which  had  less  power  in  justice  both  of  law  and  equity, 
to  make  devastations  of  the  inheritance  of  their  churches, 
than  the  tenant  in  tail  of  his.  And  to  show  plainly  that 
the  statute  proceeded  unmasked,  it  did  expressly  create 
new  treasons  of  inferior  nature;  holding  of  forts,  ship- 
ping, and  munition  :  a  thing  whereof  the  people  wore 
ever  so  extremely  jealous,  that  they  forbad  upon  the  law 
of  25  E.  3.  to  all  judges  to  do  anything  that  way  ;  reserv- 
ing that  as  a  peculiar  to  themselves  in  parliament,  in 
these  wor^s,  thus  ;  '  Because  many  like  cases  of  treasons 
may  happen,  which  a  man  cannot  think  of;  it  is  accorded 
that  if  any  such  happen,  the  judges  shall  tarry  without 
judgment,  till  the  case  be  declared  in  parliament.'  Tuta 
est  custodia  quit  sibimet  creditur. 

And  touching  the  word  *  rights,'  though  26  H.  8.  hath 
not  the  word  '  rights'  in  the  purview,  yet  it  hath  the  word 
*  rights'  expressly  in  the  excluding  of  the  offender  and  his 
heirs  out  of  the  saving,  which  was  enough  to  awaken 
them.  But  besides  that,  the  special  act  of  31,  hath  all  , 
the  words,  *  rights,  possessions,  entries,  and  conditions ' 
expressly  in  the  purview,  as  hath  been  observed. 

But   on    the  other  side,  if  a  man  would  recriminate, 
judge  whether  the  statute  of  entails  itself  did  not  gain 
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[340  6]  upon  the  king's  exemption  from  forfeitures  for  treason, 
by  general  and  cunning  words.  For  there  is  no  word  of 
treason,  nor  word  of  any  kind,  but  only  non  habeani  po- 
testatem  alienandi;  as  if  tliey  had  sought  only  to  save 
estates  tails  from  grants  and  sales. 

For  Edward  ^he  First  was  too  prudent  and  magnanimous 
a  prince  to  have  given  assent  to  a  plain  statute,  that  the 
estates,  which  then  were  subject  to  forfeiture  of  treason, 
should  be  exempted  by  a  new  name  of  tail,  being  in  effect 
the  same  estate,  that  was  before. 

But  now  it  is,  controverted  what  rights  are  made  forfeit- 
able by  this  statute  of  26  H.  8.,  or  by  the  special  act  of 
31  H.  8.,  or  by  the  general  statutes  of  33  H.  8. 

And  this  is  a  point  of  great  consideration,  not  so  much 
for  this  particular  case,  as  for  the  general  of  all  forfeiture 
of  rights,  in  all  cases  of  treason  whatsoever,  and  upon  all 
statutes.        , 
[311]  ^^^^  ^^^^  ^^  ^^  granted  on  the  other  side,  that  right  of 

entry  is  forfeited,  but  right  of  action  not.  And  so  they 
urge  the  warrant  of  the  Marquis  of  Winchester's  case, 
Co.  1.  3.  and  Doughty 's  and  Englefield's  cas%  ;  and  then 
again  they  restrain  the  right  of  entry,  to  the  entry  by  a 
disseisee  upon  the  disseisor,  by  the  rule  of  imitation  of 
attainder  at  the  common  law,  that  gave  no  other.  In 
which  case  the  lord  could  not  have  an  assise,  for  the  privi- 
ty that  is  in  action. 
Dav  15  a  ^^^  "^^  ^  hold,  that  where  new  remedy  is  given  by  en- 

Ante  46, 2^13.  try,  which  was  not  before  action,  the  king  shall  have  them 
by  the  word  entries,  upon  the  statutts  of  31  and  33  H.  8. 
And  therefore  I  put  the  two  cases  upon  the  statute  of  32 
H.  8.  cap.  28,  of  entry  given  to  the  wife  upon  the  feotf- 
mcnt  or  fme  of  Jier  husband,  and  the  other  upon  31  H.  8. 
cap.  33.  the  entry  of  the  disseisee  upon  the  heirs  of  the 
disseisor,  dying  within  fisQ  years  after  the  disseisin  :  the 
king  shall  Jiavc  those  entries  in  both,'but  not  by  the  stat- 
ute of  2G  II.  1.  or  31  H.  8 ;  but  by  the  statute  of  33  H. 
8.  which  gives  entries  by  several  words  ;  which  33  H.  8. 
loco.  37.  a.  ^^^  made  after  those  new  remedies  by  entries  given.  But 
the  old  action  of  cut  in  vita,  or  entry  sur  disseisin,  is  not 


giTeii.  And  the  culry  of  an  heir  u|xmi  a  jvMnlro^sV  %lis-  [sU\  ii] 
coDtinuaDce  upon  11  H.  7,  is  also  given  by  ol  ami  ;\2  IL  >^n-^ 
S.  For  I  will  never  shorten  ihe  king^s  rights  whort>  jus- 
tice bears  it :  that  is,  where  the  king  hath  the  wonls  full ; 
and  it  may  do  the  king  some  good«  and  no  hurt  to  any 
other  but  the  person  attainted,  and  his  heirs,  which  tho 
statates  do  all  bar.  Therefore  bind  not  the  new  statutes 
so  to  the  common  law.  that  their  words,  increased  for  tho 
king^s  advantage,  should  be  deprived  of  their  force,  as  in 
conditions,  rights,  entries,  both  upon  31  and  o3  II.  8. 

And  touching  the  other  part  of  real  actions,  I  do  dis-  "*  ^"^^  -  •' 
^tinguish,  that  if  the  traitor  or  his^heirs  claiming  as  heirs, 
be  of  the  time  of  his  attainder  entitled  to  a  real  action  to 
the  lands  of  a  stranger,  that  the  king  shall  not  have  this 
right  by  forfeiture  of  treason  ;  and  so  far  goeth  tho  cause 
of  the  Marquis  of  Winchester,  and  no  further. 

And  therefore  they  put  these  two  cases  in  general.     If  aro.'.Va.   vi 

ftp      .l****  Villi, 

tenant   in   tail   make   a    feoffment   in  fee,  and    thou  bo  -ikt.  rViv^d. 

attainted    of    treason,   this   right    of  formedon  in   de- 

scender   against    discontinuee,  is  not  given   to  the  kin<; 

to  recover  against  him.     So  if  disseisor  die  seised,  and 

his  heir  in  by  descent,  the  disseisee   is  attnintod,  the  king 

shall  not  have   it.     Yet  in  Walsingham^s  case,  that  very 

point  was  in  effect  adjudged  contrary  ;  for  though  in  that 

case  Wyat  was  tenant  in  tail  with  reversion  in  the  crown 

thUt  made  the  feoffment ;  yet  the  court  in  their  judgment 

took  little  hold  of  that  reason,  but  made  it  the  general 

case  of  a  common  tenant  in  tail   that  makes  a  feotlinent, 

and  then  is  attainted  of  treason,  that  he  hath  still  a  right 

remaining  in  him,  which  his  heirs  must  claim  from  him,  by 

a  descendit  jus,  and  therefore  hath  power  to  forfeit.    And  pio.  mmk  i* 

it  is  to  be  noted,  that  in  the  whole  argument  of  that  case,  \J,t«;u7 

(though  it  were  argued  by  great  learned  men  on  both 

sides,)  there  was  no  man  made  touch,  neither  at  bar  nor  at 

bench,  that  such  a  right  could  not  be  forfeited,  aH  now  it 

is  resolved,  which  had  made  an  end  of  the  question  ;  for 

it  was  in  vain   to  dispute,  whether  he  had  a  right  or  no, 

(which  was  made  all  the  <|uestion)  if  he  could   not  forfeit 

such  a  right,  whether  he  had  it  or  not. 
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[341  6]         And  it  is  worthy  the  noting,  that  in  the  marquis's  case, 
which  was  within  ten  years  after,  (for  Walsingham's  case 
was  15  Eliz.  in  the  exchequer,  and  the  marquis's  case  in 
the  25  Eliz.  in  the  king's  bench,)  they  relied  mainly  upon 
a  special'reason  of  that  case,  which  was  a  writ  of  error  to 
reverse  a  common  recovery,  whereto  the  person  attainted 
was  entitled,  as  was   pretended,  and    which  the    queen 
would  claim  by  his  attainder,  which  they  adjudged  clearly 
she  could  not  have,  because  it  was  an  action  of  privity, 
3^Co.  2.  b.        which  could  not  be  passed  with  general  words  ;  and  that 
they  caused  to  be  entered  upon  the  roll,  as  the  ground  of 
their  judgment ;  omitting  their  other  reasons,  used  in  the 
discourse  of  their  arguments,  which  was  prudently  done ; 
for  they  took  a  sure  ground  for  their  own  judgment,  and 
yet  did  they  not  expressly  cross  the  former  judgment,  be- 
[342]       cause  the  cases  differed  ;  upon  which  reasons  also,  though 
conditions  be  given  by  the  statute  of  33  H.  8,  yet  condi- 
tions of  privity,  and  that  are  inseparably  inherent  in  the 
person,  are  not  given  to  the  king ;  as  it  was  resolved  in  the 
Duke  of  Norfolk's  case  cited  in  Englefield's  case. 

I  speak  not  this  as  though  I  differed  in  my  opinion  from 
the  rule  of  the  marquis's  case,  specially  taken,  as  there  it 
is,  of  a  right  of  action  in   the  person  attainted,  to  the 
lands  of  a  stranger,  for  the  reasons  there  spoken  of,  and 
some  others  as  strong  as  those,  viz.  these,  that  since  a 
forfeiture  is  a  kind  of  grant,  and  that  mere  rights  cannot 
be  granted,  it  cannot  be  thought  that  the  statute  meant  to 
give  power  to  forfeit  that  which   the  party  had  not  power 
to  grant ;  that  is,  to  grant  one  a  right  that  he  hath  to  the 
land  of  another ;  which  reason  is  urged  with  that  distinc- 
tion, Lampet's  case,  Co.  lib.  10.  48.    And  again,  the  scope 
of  the  statute  appears  plainly  to  prejudice  no  stranger, 
but  to  save  their  estates  and  rights  fully,  as  if  the  statute 
had  not  been  made ;    which  could  not  be,  if   the  king 
should  be  put  in  the  place  of  a  subject,  to  pursue  old  and 
sleeping  titles  with  a  greater,  strength  than  the  subject 
could,  and  tendeth  to  maintenance  of  the  rights  and  titles 
of  strangers,  to  the  prejudice  of  ancient  and  lawful  pos- 
sessors ;  an  abuse  against  common  law,  and  against  the 
current  of  all  statutes,  in  all  ages. 


I 


Bot  DOW  if  UT  man  suppose  tbmt  the  cam  of  the  mar-     [^4:2  m] 
qnis,  or  tlie  law,  doth  warrant  a  general  conclusion*  ihai      v^s'^^ 
no  right  of  action  of  the  person  attainted  is  giixn  to  the 
king,  I  say  he  is  in  a  plain  and  dangeious  error,  in  the 
constroctioo  of  these  statutes,  to  the  wrong  of  the  king 
and  the  commonwealth,  (for  ther  make  but  one.)  and  to  ^)i  :  V|^« 
preposteroos  &Tor  of  great  male&ctors  and  pests  of  the 
slate. 

Nothing  is  more  natnral  than  to  marry  and  reduce 
rights  to  their  possessions,  therefore  nothing  worse  than 
to  serer  them ;  and  therefore,  as  I  do  allow  that  opinion  in 
the  marquis's  case,  and  the  reasons  for  it,  as  before,  so  I 
am  utterly  of  another  mind  in  those  cases,  where,  by  the 
forfeiture,  right  of  action  in  the  persons  attainted  may 
come  to  the  possession  of  the  king,  to  confirm  it ;  or  whore 
it  goeth  with  the  possession  that  is  forfeited  to  tl)o  king> 
to  establish  it,  and  can  be  otherwise  of  no  use,  being  kept 
from  the  king,  but  to  defeat  and  defraud  the  king,  for  the 
benefit  of  the  person  attainted,  expressly  against  the  let- 
ter and  whole  scope  of  the  statute,  that  shuts  him  out  of 
the  saving,  and  all  hope.  So  the  words  shall  work  like 
to  Littleton,  title  Confirmation,  531.  The  disseisee  gives 
land  by  deed,  without  livery,  to  the  disseisor,  being  tenant ; 
this  confirms  the  land  and  state,  and  yet  the  word  is  *  land ' 
not  ^  right,'  *  give '  land,  not '  confirm  '  it. 

And  therefore  I  put  this  case  for  example  which  no  man  i>j.ss9. 
can  deny ;  that  tenant  in  tail  discontinues,  and  the  dis- 
continuee  conveys  the  land  to  the  king,  and  then  the  ton- 
ant  in  tail  or  his  issue  is  attainted  of  treason  ;  the  king 
shall  have  this  right  to  work  by  way  of  confirming  his 
estate. 

But  I  agree,  that  if  the  discontinuee  in  that  case  did 
convey  the  Jand  unto  the  king  but  for  term  of  his  life, 
with  the  remainder  over  to  a  stranger,  and  the  tenant  in 
tail,  or  his  issue,  were  attainted  ;  that  though  the  king 
should  enjoy  his  estate  confirmed,  yet  the  remainder 
should  lie  open  to  the  right  of  entail. 

But  turn  the  case,  that  the  discontinuee   did  convey  ^*»-  '^i-' 
the  land  to  /.  S.  for  life,  the  remainder  to  the  king  in  fee ; 
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[342  6]     and  then  the  attainder  had  followed  ;  the  king's  state  is 
^^^-^^^^     confirmed,  and  by  consequence  the  estate  of  the  subicct, 
for  life,  that  supports  it,  cannot  be  impeached  ;  for  the  for- 
feiture is  given  to  the  king,  and  to  no  other  but  for  the 
king's  good.  And  that  answereth  my  brother  Button's  ob- 
jection, that  the  right  of  the  old  entail  might  be  larger 
than  the  present  entail  that  was  to  be  forfeited,  and  there- 
fore should  not  be  intended  to  be  forfeited,  together  with 
the  estate  in  possession ;  for  the  king  shall  have  use  of  so 
much  as  concerns  him,  but  it  shall  not  be  used  for  the 
benefit  of  any  other  besides  the  king  ;  for  no  forfeiture  is 
given  to,  or  for,  any  other,  neither  ought  any  right  of  ac- 
tion to  be  given  to  the  king,  that  may  be  used   against  a 
£343]       stranger  ;  but  against  the  offender  himself  it  is  clear  con- 
trary, both  because  his  rights  are  given  to  the. king,  and  he 
and  his  heirs  expressly  excluded  out  pf  the  saving  from 
those  rights. 

Hitherto  we  have  spoken  ot  naked  rights  of  actions, 
which  the  person  attainted  may  have  to  the  land  of  a 
stranger,  or  to  the  land  of  the  king  himself. 

Now  we  will  speak  distinctly  of  rights  real,  that  the 
person  attainted  hath  in  his  own  land,  whereof  he  is  seised, 
and  which  he  is  to  forfeit  by  his  attainder ;  which  right  is 
other,  and  more  ancient,  and  better,  than  that  whereby  he 
hatli  and  holdeth  the  state  and  possession,  whereby  he  is 
seised  at  the  time  of  the  attainder ;  which  is  the  very  case 
now  in  question ;  whether  the  heir  of  the  person  attainted 
shall  have  any  advantage  of  such  a  right,  to  defeat  the 
estate  and  posseission  that  the  king  takes  by  force  of  the 
I  ( ro.  i'2«.  attainder  and  of  tticse  statutes,  or  either  of  them,  whereof 
the  statute  of  2G  H.  8.,  the  particular  statute  of  31  H.  8., 
spake  so  clearly  and  definitively,  that  to  dispute  it  is  a 
li  Cr.  'li).  made  question  where  none  is ;  and  the  case  of  the   Lord 

Lumlcy,  which  was  cited  out  of  Coke  1.  3.  10.,  is  nothing 
to  this  purpose.  Jlyel,  pere,fitz  ;  le  pere,  en  vie  del  ayrf, 
is  cUtaint  de  treason;  the  father  dies,  then  dies  the  grand- 
father ;  the  son  shall  inherit  from  him.  This  is  clear ;  for 
the  statute  of  26  II.  8.  chap.  13.  gives  a  forfeiture  of  the 
lands  of  the  person  attainted,  which  cannot  prejudice  the 
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son,  in  that  case,  because  his  father,  which  wns  attainted,  [ 
had  notliing  iu  the  land  at  the  time  of  bis  attainder,  but  ^ 
the  grandfather,  who  was  not  attainted,  and  from  whom 
he  may  convey  tlic  tail,  by  the  help  of  tho  statute  of 
Westminster  the  Bccond,  of  entails ;  whereaK  hero  it  is 
plain,  that  the  person  attainted  was  seized  of  that  land  in 
question  in  tail,  which  is  forfeited  full  within  the  wotd» 
and  meaning. 

And  I  hold  plainly  in  this  case,  that  as  his  land  in  pos-  i  c 
session  is  distinctly  and  literally  given  to  tho  king,  so  the  pio 
right  is  as  directly  and  plainly  given  by  way  of  discharg- 
ing the  land,  as  to  the  king's  estate  of  that  ancient  right, 
whereof  it  was  meant  to  be  freed  :  and  so  the  state  given 
unto  the  king  established  by  it.  For  now,  when  the  law 
saith  that  tho  king  shall  have  the  land,  saving  the  right 
of  ell  persons,  other  than  the  offenders  and  their  heirs, 
and  such  as  claim  to  their  use ;  it  is  plain  that  the  cyo 
of  the  law-makers  was  not  onl^  upon  the  lands  in  posses- 
sion, but  also  upon  the  rights  to  the  same  ;  the  one,  viz, 
tlie  land  in  possession,  in  point  of  giving ;  the  other  in 
point  of  saving  or  barring. 

The  land  in  po$se§sion  given  could  be  but  in  one  ;  that 
is,  in  the  olTcndcr ;  and  so  it  was  given.  But  right  in  the 
same  lands  might  be  in  sundry  persons ;  iu  the  offender,  or 
in  his  heirs,  or  in  strangers. 

Now,  then,  the  law  saith,  that  the  king  shall  have  the 
lands,  always  saving  the  rights  of  strangers ;  but  without 
saving  the  right  of  the  otfendcr,  or  his  heirs,  or  any  claim- 
ing to  their  use  ;  which  is  as  much  as  to  say,  that  the  king 
shall  have  the  land  without  saving,  &.C.,  or  excluding,  &c., 
or  freed,  or  discharged  of  the  rights  of  the  offender,  or  his 
heirs,  or  against  the  offender  and  his  heirs  in  fee,  or  of 
fee-tail;  so  if  it  had  been  saving  to  all  strangers,  all  their 
rights,  &.C.,  and  the  'other  than,'  which  breaks  the  sen- 
tence, had  been  utterly  omitted,  the  strangers  had  been 
provided  for,  and  the  privies  excluded ;  if  tho  words  had 
been  all  in  the  purview,  that  are  divided  in  the  purview 
and  saving,  it  bad  been  full,  as  to  say  that  the  ofTendcr 
shall  forfeit  the  land  against  him  and  his  heirs,  omitting 
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[343  6]  the  saving  to  strangers.  And  aucupia  verborum  sunt  ju- 
^^^\^^  dice  indigna.  And  therefore,  where  it  was  said  that  the 
word  of  discharging  the  right  of  the  heir  in  tail,  was  a 
new  invention,  and  that  there  was  no  word  of  barring  or 
discharging  the  rights  of  the  offender  and  his  heirs  in  the 
statute,  as  there  is  in  the  statutes  of  fines,  it  is  plainly 
mistaken ;  for  it  is  the  same  (joining  the  purview  and 
saving  with  the  exclusion  of  rights  of  heirs  together)  with 
the  word  of  discharging,  as  hath  been  said ;  except  we 
think  that  the  same  thing  cannot  be  spoken  but  in  the 
self  same  words. 
[344]  Note,  that  the  statute  of  31  H.  8.  gives  rights  in  the 

purview  actually,  as  well  as  land,  and  again  discharges  it, 
by  excluding  it  out  of  the  saving. 

For  example,  tenant  in  tail  discontinues  and  disseises 
his  discontinuee,  and  is  attainted  of  treason ;  he  forfeits 
his  land  gained  by  disseisin,  and  his  right  of  entail  he 
cannot  use  against  the  king  by  force  of  these  statutes. 

And  this  stands  with  the  rule  and  reason  of  the  Marquis's 
case ;  for  catUrarior.  contraria  est  ratio.  The  traitor's 
right  to  the  land  of  a  stranger  shall  not  be  given  to  the 
king,  for  the  quiet  of  a  stranger,  being  possessor  ;  there- 
fore it  shall  be  given  to  the  king,  being  possessor,  for  the 
quiet  of  his  possession.  And  the  word  of  Jiereditament  in 
the  statute  of  26  H.  8.  and  the  word  of  right  itself,  in  the 
statute  of  31  and  33  of  Hen.  8.  are  both  sufficient  and  fit 
to  carry  su^h  rights  in  such  cases ;  and  no  man  will  dis- 
pute but  that  the  words  are  full  and  sufficient  to  carry 
even  naked  rights  to  the  land  of  straiigers ;  and  therefore 
it  is  not  for  want  of  words  that  they  pass  not,  but  because 
it  was  adjudged  that  it  was  not  meant;  and  so  it  was  said 
in  Doughtie's  case  ;  so  you  have  an  equity  for  the  good 
of  the  subject  against  the  king,  expressly  against  letter. 

Therefore  think  it  not  strange  that  nothing  be  lost  for 
the  king,  where  both  letter  and  meaning  and  equity  are 
for  him ;  and  can  any  man  conceive  that  the  parliament 
that  gave  the  land  to  the  king,  should  leave  a  right  to  the 
traitor  to  the  same  land,  to  defeat  him  of  it  again,  since 
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the  statute  gives  the  land,  and  also  the  right,  and  the     [344  a] 
saving  excludes  his  right  again?  s-^n^w 

And  this  point,  concerning  the  forfeiture  and  extinguish- 
ment of  all  manner  of  rights  of  persons  attainted  of  treas- 
on, and  their  heirs,  for  the  benefit  of  the  king's  forfeiture, 
is  of  so  great  importance,  that  if  it  be  not  taken  at  large, 
as  I  take  it,  it  is  an  eluding  of  all  the  statutes,  even  that 
of  33  H.  8,  cap.  20 ;  for  though  that  hath  the  word  *  rights,' 
so  bath  31  H.  8. 

And  it  is  agreed  on  both  sides,  that  the  word  ^  rights,' 
in  both  statutes,  doth  not  include  the  right  of  action  to 
the  land  of  strangers,  by  an  equity  against  the  letter.  But 
if  you  shall  agree  also  that  it  shall  not  extend  to  old  and 
stale  rights,  that  the  person  attainted  may  have  to  the 
king's  lands,  howsoever  the  king  hath  the  land  or  the 
rights,  which  the  person  attainted  hath  buried  in  his  own 
land,  which  he  doth  forfeit  upon  these  statutes,  you  open 
a  wide  door  to  every  person  that  purposeth  treason,  to 
make  provision  beforehand,  that  though  you  get  some 
state  in  his  land,  yet  he  will  have  some  secret  right  to 
fetch  it  away  from  you  again  ;  so  that  where  the  statute 
of  entails  may  be  truly  said  to  be  a  real  and  perpetual 
asylum  for  traitors  and  treason  itself,  which  sanctuaries 
could  not  be  put  for  the  persons  of  traitors  only ;  so  these 
statutes,  that  do  subject  states  in  tail  to  forfeiture  of  trea- 
son, may  be  said  to  kill  treason  itself,  occidere  ipsam  pro- 
ditionemj  as  the  tyront  was  said  to  kill  Presbyleriumj 
when  he  took  away  their  livings ;  and  consequently  this 
misinterpretation  shall  in  effect  build  this  tower  of  confu- 
sion ;  for  who  seeth  not  how  many  desperate  persons,  (as 
all  traitors  are,)  who  fear  not  to  hazard  themselves  for  the 
compassing  of  their  wicked  ends,  so  they  may  preserve 
their  posterity  and  their  estates,  to  preserve  them  in  glory 
that  ought  forever  to  be  infamous?  And  therefore  this 
question  is  pro  arts  etfocis  to  treasonable  designs. 

In  good  faith,  nimium  aUercando  Veritas  amittitur ;  and 
I  find,  that  when  a  man  admits  disputation,  it  lets  in 
doubting,  that  the  clearness  of  the  case  needed  not ;  for 
what  is  all  this  but  where  the  statute  saith,  that  the  per- 

Gf) 
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[344  6]  son  attainted  shall  forfeit  his  land  entail  to  the  king  and 
^^^^^^^  his  heirs,  9C.  from  and  against  the  offender  or  his  heirs, 
it  is  said  he  shall  not  do  so,  neither  shall  the  king  have  it, 
but  the  offender  and  his  heirs  shall  retain  it ;  and  so  the 
right  expressly  given,  and  expressly  contradicted ;  as  to 
construe  voZtimti«,  id  tat  nolumua. 

And  now  to  give  answer,  by  the  way,  to  a  point  stirred 
with  much  assurance  on  the  adverse  party,  which  was 
thus  :  Katharine,  the  wife  of  Bigod,  during  her  time  was 
seized  of  an  estate,  subject  to  the  formedon  of  the  next 
heir  upon  the  ancient  entail,  whereupon  he  might  have 
recovered,  and.  then  he  must  have  been  seized  of  the  old 
[345]  entail,  which  was  paramount  the  king's  title,  and  so  should 
in  effect  have  evicted  the  king's  estate  as  well  as  hers,  and 
then  it  is  said,  that  the  cause  is  all  one  of  renMter  and 
recovery. 

To  this  I  answer,  that  if  I  may  take  my  case,  I  will 
make  the  law  for  my  case  ;  and  so  this  case  is  made  at 
pleasure,  as  the  party  would  have  it ;  for  there  is  no  such 
case  ;  but  if  there  were  such  an  one,  it  is  true,  that  the 
woman  would  have  much  ado  to  defend  herself ;  for  she 
could  not  claim  any  defence  by  the  king's  title,  under 
whom  she  claims  not ;  and  also  till  the  office  were  found, 
the  right  was  in  the  heir,  wly)  must  implead  his  mother. 
Post.  317.  and  after  her  death,  both  possession  and  right  were,  ac- 
cording to  the  case  of  the  marquis,  in  the  heir,  and  so 
was  found,  and  also  the  remitter  de  facto  was  in  force. 
But  now,  and  ever  since  the  office,  the  case  conieth  right 
between  the  king  and  the  issue,  which  is  just,  that  either 
party  may  plead  and  defend  his  cause  himself. 

Tliis  objection  also  doth  receive  divers  considerations 
and  answers ;  for  first,  since  the  ancient  title  of  the  issue 
is  extinct  by  the  statute,  together  with  the  husband's 
estate  tail,  which  is  barred  by  the  attainder  against  him, 
and  his  issue,  and  the  wife's  estate,  as  a  stranger  by  sur- 
vivor, not  claiming  under  her  husband,  nor  under  that 
estate,  is  saved,  in  point  of  contingency,  if  she  survived, 
and  not  else ;  whereof  this  issue  can  take  no  advantage^ 
for  he  is  no  stranger  within  the  saving. 
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And  this  appears  to  the  court,  the  whole  case  being     [o4r>ttJ 
foand,  or  pleaded  specially  by  the  woman,  that  though 


the  woman  be  sufficient  tenant  to  the  prtecipe,  yet  the  son 
is  no  sufficient  demandant ;  for  he  must  demand  the  old 
entail,  which  he  cannot  have,  because  it  was  extinct  by 
the  statute ;  and  a  new,  or  less  estate  he  cannot  claim,  for 
tliat  is  not  his  true  estate  ;  as  in  Dalimore^s  case  of  feolfees 
to  uses,  15  and  16  Eliz.,  Dyer  329.  So  the  wife's  new 
estate  is  safe,  because  the  old  estate  and  title  is  gone : 
and  the  king  cannot  claim  by  that  old  right  against  her, 
because  it  is  not  given  him  by  the  statute,  to  the  prejudice 
of  her,  being  a  stranger,  (as  hath  been  said,)  but  by  way 
of  extinguishment  in  his  possession,  for  the  establishing 
so  much  of  the  new  estate  as  he  takes  by  the  forfeiture 
and  the  statute.  And  also,  because  the  king's  title  and 
the  wife's  are  from  one  root,  the  wife's  estate  shall  not  be 
impeached,  lest  the  king  thereby  should  be  hurt.  Again, 
if  it  be  said  that  though  the  right  should  be  said  to  be 
extinct  by  the  statute,  yet  that  should  be  only  as  to  the 
king,  because  the  land  is  given  to  him  discharged  of  the 
title,  and  so  there  were  no  defence  for  the  woman  in  the 
formedon, 

I  answer,  that  as  to  this  imagination  of  a  formedon,  be- 
tween the  son  and  the  wife,  and  a  recovery  upon  that, 
and  so  to  see  how  that  should  work  upon  the  king's  title, 
to  prevent  it  upon  the  death  of  the  woman,  who  could  not 
defend  herself  by  the  king's  title,  though  it  be  good, 

I  answer,  and  say  first,  that  there  is  no  such  point  in 
the  case ;  but  the  wife's  estate  continues  still  after  her 
death,  and  it  is  a  part  of  that  latter  estate  and  tail,  which 
is  forfeited,  and  whereby  the  king  claims,  and  so  it  sup- 
ports the  king's  estate. 

Touching  the  point  of  retnt/fer,  itmusthavo  two  things  ; 
that  is,  an  estate  in  possession,  descended  from  Katha- 
rine to  her  son,  of  her  estate  tail  ;  and  to  that  must  be 
joined  a  right  of  the  ancient  entail. 

Now  touching  the  forfeiture  of  lands  in  tail,  before  the 
statute  of  33  H.  8.,  scilicet,  upon  the  statute  of  29  II.  ft- 
or  31  H.  8.,  I   am  of  opinion  in  general,  that  the  land  of  ^^^J^^^^ 
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[345  6]     tenant  in  tail  ought  to  come  to  the  king,  in  an  attainder 
^•^^^^^^     of  treason,  upon  the  death  of  the  person  attainted,  without 
office,  so  as  the  heir  in  tail  shall  not  inherit ;  notwithstand- 
ing the  opinion  of  .Dough  tie's  case,  that  the  land  in  tail 
a^^pio'm^'  ^'^^'^  descend,  notwithstanding  the  attainder,  till  the  sta- 
1  Co.  42.  b.       lute  of  33  H.  8.,  because  the  blood  is  not  corrupted  by 
Pio.mb.'       the  attainder.     So  I  hold  that  opinion  that  is  called  a 
resolution,  to  be  but  a  matter  of  discourse,  and  no  point 
of  judgment,   or  pertinent  to  the  judginent  of  that  case, 
and  to  be  erroneous.     For   it  is  plain  that  tenant  in  tail 
with  reversion  in  the  crown,  if  he  be  attainted,  his  blood 
Pio.  569.  a.       is  corrupted,  and  his  estate  tail  ceaseth  upon   his  death, 
[346]       and  the  land  reverteth  ta  the  king  in  possession.     And 
that  is  the  judgment  of  Austin's  case,  1  and  2  Ph.  and  M. 
Dy.  107.  b.  115  Plowdcu,  Walsingham  560,  which  went  so  far  as  to  avoid 
Ant.  324.  2ko.  a  Icasc  made  by  tenant  in  tail,  though  he  left  issue ;  which, 
Bridgm.  27.       I  must  confess,  was  an  hard  strain  ;  and  so  was  Sir  Nicho- 
1  And.  39.        lasCarew's  case  ruled,   16  Eliz.,  Dyer  332,  where  Wray, 
Dyer  and  Sanders  gave  opinion  upon  an  award,   that  the 
entail  in  such  case  is  extinct,  and   the  heir  disabled ;  for 
he  is  an  issue,  but  no  heir. 

Therefore  this  opinion  is  not  true  generally,  that  at- 
tainder of  treason  doth  not  corrupt  in  entails,  but  that 
they  shall  descend  till  office  found. 

But  now  it  is  true,  that  where  tenant  in  tail,  the  rever- 
sion to  a  subject,  is  attainted  of  treason,  there  is  no  cor- 
ruption of  blood ;  for  then  there  must  be  a  cesser  of  the 
estate  tail,  which  would  work  expressly  contrary  to  the  • 
statute,  which  gives  the  estate  to  the  king ;  whereas  by 
the  cesser  it  should  accrue  to  him  in  the  reversion. 

So  there  is  a  corruption  or  no  corruption,  for  several 
reasons,  in  several  cases,  upon  the  self  same  words  of  for- 
feiture ;  for  there  is  no  word  in  the  statute  of  26  H.  8.  of 
corruption  of  blood  in  either  case.  If  you  ask  me,  then, 
by  what  rule  the  judges  guided  themselves  in  this  diverse 
exposition  of  the  self  same  word  and  sentence  ? 

I  answer,  it  was  by  that  liberty  and  authority  that  judges 
liave  over  laws,  especially  over  statute  laws,  according  to 
reason  and  best  convenience,  to  mould  them  to  the  truest 
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and  best  use,  and  so  to  give  the  king  his  entail,  where  [346  a] 
himself  is  in  reversion,  to  his  best  advantage,  by  way  of 
extinguishing  and  cesser ;  and  where  he  is  not  in  rever- 
sion, to  give  him  the  tail  by  one  que  estate^  and  both  by 
the  same  word  of  forfeiture  :  whereof  I  make  this  conse-* 
quent,  that  as  those  judges  do  expound  the  law  to  the 
best  for  the  king  in  that  case,  without  any  help  of  words, 
so  we  may,  with  more  reason,  judge,  that  this  law  of  26  H. 
8.  and  31  H.  8.  that  makes  entails  forfeitable  for  treasons^ 
as  fee-simples,  that  in  both  cases,  upon  the  death  of  the 
offender,  the  heir  should  be  disinherited,  and  the  king 
shall  have  the  land  immediately,  though  in  both  cases,  of 
fee-simples  and  tail,  the  offender  himself  should  receive  it 
during  his  life,  because  freeholds  are  not  removed  without 
some  ceremony  of  law,  as  office,  entry,  execution  upon 
judgment,  or  the  like. 

And  observe  that  about  this  time  the  estates  tail  were, 
by  the  statute  of  33  H.  8.,  made  plainly  liable  to  the  fines 
of  tenants  in  tail,  as  fee-simples;  and  so  by  the  statute  of 
26  H.  8.  the  tenant  in  tail  is  made  also  to  forfeit  the 
whole  estate  by  treason,  as  tenant  in  fee.  And  for  more 
clearness  of  meaning,  they  only  save  the  rights  of  stran- 
gers, and  exclude  the  heirs,  as  privies,  even  as  the  statute 
of  fines  does ;  so  as,  by  the  true  meaning  of  26  H.  8., 
neither  land  nor  right  in  this  case  should  accrue  to  the 
heir,  but  both,  to  the  king :  and  by  consequence  there 
should  be  no  remitter  to  the  heir,  in  whom  new  posses^ 
sion  and  old  right  must  meet  to  make  a  remitter. 

And  I  reason  this  upon  the  statute  of  26  H.  8.  that  gives 
the  forfeiture  of  tails ;  that  if  the  statute  of  Westm.  after 
the  purview,  that  tenant  of  fee-simple  conditional  should 
have  no  power  to  alien,  should  have  subjoined  a  proviso, 
that  if  they  did  commit  treason,  they  should  have  forfeited, 
as  they  should  have  done  before  the  statute;  notwith- 
standing, I  hold  then,  that,  as  to  the  forfeiture  of  treason, 
it  should  have  remained  subject  to  all  purposes,  as  before 
this  statute,  as  well  to  forfeiture  of  estate,  as  to  corruption 
of  blood. 
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[346  6]  Now  M  that  clause  had  not  saffered  the  cane  to  come 
within  the  statute  of  Weitm.,  so  this  sUtute  of  26  H.  8. 
takes  it  out  of  the  law  again,  by  the  contiBTj  means  of 
that,  whereby  it  was  brought  in ;  that  ist  thai  wheresi 
the  law  did  disable  him,  under  the  word  of  lestnint  of 
alienation,  to  bar  his  issue,  and  yet  dolh  not  give  him 
power  to  corrupt  the  blood,  not  for  any  care  of  him,  or  of 
his  blood  ;  but  because  that  had  wrought  ejqMressly  againit 
the  end  of  the  law,  as  is  said  before. 

And  the  reason  used  in  Doughtie's  case  is  of  no  Talae ; 
^S'lsi^L  ^'  ^^  ^'  ^^^  ^^  corruption  of  blood  that  doth  bring  tke 
land  to  the  king ;  for  then  restitution  of  blood  would  lo- 
store  the  land  to  the  person  attainted,  and  his  heirs,  which 
it  doth  not,  though  it  be  by  parliament,  as  appears  by  all 
the  acts  of  restitution  in  blood  only,  and  in  the  very  esse 
by  the  restitution  of  blood  to  Ralph  Bigod  by  parliament 

Also  the  land  is  forfeited  by  attainder,  ipMo/aeta,  so 
that  the  lord  may  enter  by  force  of  the  forfeiture,  which 
gives  the  title  against  him  for  the  whole  estate,  so  that 
the  heir  is  involved  in  him,  and  the  descent  intercepted 
and  prevented  by  the  state  given  away  by  the  focfinUue, 
not  by  the  corruption  of  blood.  • 
ad  Point  But  now  to  the  point  which  I  make  the  third  in  thu 

case.  Admit  that  an  office  were  so  requisite  in  this  case, 
that  both  land  and  right  should  descend  to  the  heir  for 
want  of  it,  as  is  the  opinion  in  Doughtic's  case,  and  so 
work  a  remitter  in  him  for  the  time  ;  yet  I  am  of  opinion, 
clearly,  that  this  remitter  was  but  temporary,  till  office 
found,  and  that  when  office  was  found,  both  state,  posses- 
sion, and  right,  vested  in  the  crown  by  force  of  the  statute 
of  26  H.  8.  and  of  the  attainder,  according  to  the  state 
and  right  that  the  person  attainted  had  in  it,  at  the  time 
of  his  attainder.  And  this  is  just,  both  for  the  king  and 
the  subject,  that  since  the  king's  title  was  just  and  true, 
and  ought  by  his  officers  to  have  been  promoved  and 
found  in  due  time,  which  if  it  had  been  clear  for  him 
against  the  heir,  as  is  confest,  it  is  no  reason  that  the 
negligence  of  his  officers,  and  perhaps  their  compact  and 
combination  with  the  adverse  party,  should  defeat  the 


SHCTFIELI)  i)8.  RATCLIfFfi.  527 

king.     VigUaniibus  et  non  dormientibus  jura  subveniunt,     [347  a] 
is  the  rule  for  the  subject ;  but  nuUum  tempus  occurrU     ^-^"v^^ 
regi,  is  the  king's  plea,  except  it  be  in  some  trifle,  as 
usurpation,  and  death  upon  his  lapse,  or  the  like.     And  ^'  ^^'  '^'^ 
put  the  case  that  the  statute  of  26  H.  8.  had  said,  that  if 
a  tenant  in  tail  of  lands  be  attainted  of  treason,  then  upon 
office  found,  the  king  shall  have  the  land  ;  would  any  man 
have   doubted,  but   that,   though  the    attainder  had  not 
given  the  land  presently,  it  must  have  descended  to  the 
heir  till  ofiice  ?     Yet  upon  office  found,  the  king  should 
have  taken  the  land   from  him  ;  and  this  case  in  question 
is  in  eflect  the  same ;  and  in  the  very  point,  the  case  3  E. 
4.  25  of  the  Earl  of  Northumberland,  cited  in  Nichol's 
case,  489,  is  thus  :  a  man  disseises  the  king's  tenant,  and 
the  disseisor  is  attainted  of  felony,  and  before  office  the 
disseisee  entoroth  upon  the  land,  (as  he  may ;)  now  clearly 
the  disseisee  is  remitted  :  then  the  office  is  found  for  the 
king.     It  is  agreed  in  the  book,  and  now  on  both  sides, 
that  the  remitter  is  defeated,  and  that  the  possession  and 
land  is  given  to  the  king,  as  it  was  in  the  person  attaint- 
ed, and  the  right  remains  to  the  disseisee  to  be  pursued 
and  recovered  against  the  king ;  and  so  every  man  hath 
his  due,  and  no  wrong  done  cither  to  the  king  or  to  the 
subject;  for  the  king's  title  was  to  the  land  by  the  attaind- 
er, not  by  the  office,  which  did  but  find  the  title,  not 
give  it,  and  that  was  his  due  ;  and  the  disseisee's  due  was  j^^^  ^ao. 
the  right  that  remained  to  him,  notwithstanding  the  dis- 
seisin, and  the  attainder,  and  the  office.    And  it  is  against 
reason,  that  since  the  office  was  devised  by  law  for  an 
authentical  means ;  to  bring  the  king  to  land  by  solemn 
matter  of  record,  suitable  to  his  regality,  and  for  the  safe- 
ty of  the  subject,  tliat  he  should  not  enter  or  seise  the 
lands  of  the  subject  upon  surmises,  without  matter  of  re- 
cord, that  this  should  be  sd  bound  to  times,  that  if  he 
keep  not  his  instants,  he  should  lose  his  land  for  ever. 
And  the  case  of  3  E.  4.  is  much  stronger  than  this  case 
in  question ;  for  there  the  disseisor  might  forfeit  the  land, 
(for  it  was  his ;)  but  the  right  was  not  his,  but  the  dissei- 
see's ;  whereas  in  the  principal  case,  Francis  Bigod  hath 
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[347  6]     both  posBession  and  right,  as  hathr  been  proved,  and  so 
^■^"^^^^     forfeited  both  to  the  king. 
It  Co.  6.  And  this  case  was  heretofore  brought  to  consultation  of 

all  the  judges,  34  Eliz.  Sir  Edward  Coke  made  the  entry 
in  writing,  which  is  extant,  but  without  the  parties' 
names;  the  copies  whereof  have  been  seen  by  us  all; 
wherein  the  case  being  put  (as  hath  been  said)  without 
names,  the  question  was  made,  whether  Queen  Elizabeth 
or  the  heir  should  have  the  land.  And  three  great  objec- 
tions were  made  against  the  queen,  that  now  are. 

First ;  that  here  the  old  right  could  not  be  forfeitable  to 
the  crown  by  the  statute  of  26  H.  8,  as  was  resolved  in 
the  marquis's  case. 
r348l  Secondly ;  that  the  person  attainted  had  not  that  right 

by  reason  of  his  feoflment,  and  therefore  could  not  forfeit 
it. 
sco.63  •.  Thirdly;  that  the  heir  was  remitted  by  the  descent  of 

the  land,  and  the  ancient  right,  meeting  together  in  him ; 
and  the  book  of  Plowden,  Nichols'  case  489.  a.  cited,  that 
if  the  discontinuee'  convey  to  the  king,  and  he  grant  it  to 
the  discontinuor  for  life,  the  remainder  to  the  issue  in  tail, 
that  when  it  cometh  to  him  he  shall  be  remitted,  and  the 
king's  estate  avoided.  But  the  judges  una  voce  resolved, 
that  because  here  was  an  actual  estate  in  tail  in  the  per- 
son attainted,  at  the  time  of  his  attainder,  that  that  estate 
was  plainly  forfeited  by  the  statute  of  26  H.  8. 

Next,  that  the  rights  of  him  and  his  heirs  had  been 
bound  by  that  law,  if  there  was  no  saving  for  them,  be- 
cause they  were  excluded  expressly,  and  therefore  they 
are  bound  by  the  body  of  the  act.  So  there  is  a  diversity 
between  a  naked  right  of  action  alone,  and  when  an  es- 
tate of  inheritance  is  coupled  with  such  a  right,  which,  by 
the  forfeiture  of  the  estate  in  possession,  is  barred  by  the 
said  act  and  exclusion  of  the  saving. 

And  lastly,  when  this  appears  by  office,  then  the  issue 
in  tail  is  barred,  notwithstanding  the  remitter;  and  there- 
fore it  differs  from  the  case  out  of  Plowden  of  remitter; 
for  there  the  ancient  right  in  tail  was  not  barred. 


^ 


Ormond's  Case. 


529 


Upon  this  case  the  bishop  of  Lincoln,  lord  keeper,  and     [348  a] 
the  Lord  Lea,  lord  treasurer,  having  heard  all  the  argu- 
ments, gave  judgment  for  the  king  and  the  Lord  Sheffield, 
that  the  former  judgment  given  in  the  exchequer  should 
be  reversed. 


• 

The  Earl  of  Ormond's  Case. 

A  common  recovery  to  the  use  o€  ^  last  toiU  is  not  to  be  understood  of  a  testa- 
mentary writing  onlj.  but  may  be  extended  to  any  other  deed.  (1) 

la  Huch  case,  a  declaration  of  uses  by  deed  may  be  revoked^  and  new  uses  may  be 
limited.  Semb. 

Cftuy  que  use  in  tail,  remainder  to  bis  daughter  in  tail,  remainder  to  his  own  right 
hein,  with  his  recoverors,  makes  a^eoffment  in  fee,  to  new  uses,  to  three  persons, 
two  of  whom  had  notice  of  the  former  uses.;  the  feoffees  shall  be  seised  to  the 
new  uses.  Semb. 

In  luch  case  the  two  new  feoffees  who  had  notice  will  be  bound  in  equity  to  make 
recompense,  out  of  the  estate  of  eettuy  que  uMe^  for  the  wrongful  change  of  their 
two  third  parts  of  the  old  use  \  but  for  the  other  third  there  is  no  remedy.  Semb. 

The  Earl  of  Ormond,  deceased,  late  father  to  the  Lord  This  was  about 
Dingwall's  lady,  being  tenant  in   tail  of  divers  manors  can.  16.  Ant. 
and  lands  in  Ireland,  i&c.  did  suffer  a  common  recovery,  Mo.bXQ.' 
which  was  to  the  use  of  his  last  will ;  and  afterwards  by 
writing  under  his  hand  and  seal,  did  declare,  that  his  intent 
and  meaning  then  was,  that  the  said  recoverors,  and  their 
heirs,  should  stand  seised  of  the  said  manors  and  lands, 
to  the  use  of  himself,  and  the  heirs  males  of  his  body,  the 
remainder  to  the  use  of  the  Lady  Elizabeth,  his  daughter, 
(now  the  lady  Dingwall,)  and  to  the  heirs  of  her  body,  the 
remainder  to  the  right  heirs  of  the  said  carl.     And  after 
all  this,  the  said  earl  and  his  recoverors  did  make  a  feoff- 
ment unto  three  persons,  <&c.  and  their  heirs,  and  limited 
new  uses ;  two  of  which  feoffees  had  notice  of  the  said  for- 
mer uses,  and  the  third  had  not  notice  thereof:  quid  jurist 

The  case  consistoth  upon  two  principal  questions. 

The  first  question,  whether  the  uses  limited  by  the  said  lat  Question. 
writing  under  his  hand  and  seal,  and  whereby  the  uses  in  %o!'iTin\j,, 
remainder  in  tail  be  limited  to  the  said  lady,  be  revocable 
or  no  ? 


(I)  See  anU  p.  312,  Kibbet  v.  Lee,  and  note. 
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[348  6]  For  if  they  l>e  rerocaWe  at  the  will  of  the  said  earf, 
^'^^^^'^^  then  he  hath  since  made  a  rerocation  defacio,  b^  limiting 
other  uses,  and  so  the  estate  of  the  said  lady  determined ; 
but  if  they  be  not  revocable,  then  an  estate  id  use  in  tail, 
being  fixed  in  the  said  lady,  the  case  by  way  of  admit- 
tance and  supposition  will  be  further  thus. 

Cestuy  que  use  in  tail,  to  him  and  to  the  heirs  males  of 
his  body,  the  remainder  in  tail  to  his  daughter,  the 
remainder  in  fee  to  the  use  of  the  right  heirs  of  the 
first  cestuy  que  use;  the  said  first  cestuy  que  use  and 

the  recoverors  do  make   a   feofiment   in    fee    over   unto 
three  persons  and  their  heirs,  and  limit  new  uses;  twaof 

these  feoffees  having  notice,  and  the  third  having  no  no- 
tice  oi  the  first  uses ;  and  the  first  cestuy  que  use  after- 
wards dies  :  whereupon  the  second  question  is, 
2d  Question  What  remedy  the  said  cestuy  que  %Ase  in  remainder  ib 
tail  (which  is  the  Lady  Dingwall)  hath  to  revive  her  said 
use,  and  to  restore  her  to  the  same  ? 

This  case  was  referred  by  the  king  to  the  two  chief 
justices,  Montague,  myself,  and  justice  Doddrige ;  and  this 
report  of  it  made  by  us  all  to  the  king. 

As  concerning  the  first  question,  it  is  thought  by  one 
of  the  judges  (sc.  Montague)  that  the  remainder  in  tail 
in  use,  limited  by  the  said  writing  to  the  lady  Dingwall, 
cannot  be  revoked  or  changed  by  the  said  earl  and  the 
recoverors.     The  reasons. 

First,  that  although  the  first  uses  upon  the  recovery 
were  to  the  use  of  the  last  will  of  the  said  earl,  and  so  to 
the  use  of  the  said  carl  and  his  heirs,  until  he  should 
express  his  will  and  intention  concerning  the  same  ;  yet 
when  he  had  expressed  his  intent  and  meaning  once, 
by  writing,  sealed  and  subscribed  by  him,  and  so  once 
notified  and  published  the  same,  and  thereby  given  an 
interest  unto  a  third  person  by  act  executed,  he  can  no 
more  recall  the  same,  as  he  might  have  done  if  the  same 
limitation  had  been  by  a  last  will,  which  is  still  subject 
to  change. 

The  limitation  of  uses  by  this  writing,  whereby  tlie 
lady  claimeth,  doth  not  rely  upon  the  former  uses  of 
the    recovery,    nor   doth    relate    thereunto,    but   seemeth 
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rather  to  be  deduced  out  of  the  free  disposition  of  the  [349 «] 
said  earl,  by  way  of  donation  and  gift  settled,  and  not  by  ^-^^v^^ 
way  of  his  disposition  changeable.  p^  ^  b.3ii 

It  is  conceived  by  the  other  two  judges,  that  the  said  ^• 
uses  limited,  or  the  said  writing,  were  revocable  at  the 
%vill  and  pleasure  of  the  said  earl  at  all  times,  and  from 
time  to  time.     The  reasons. 

First,  when  a  conveyance  is  made  to  the  last  will  of  ^^^  ,*g  ^ 
liim  that  maketh  the  said  conveyance,  the    feojffees   or  ^^'.2^'A"^ 

^  S46.  Mo.  280. 

recoverors  m  use,  in  such  a  case,  stand   seised   in  the  Ant.  312.  Co. 

L.  271.  a. 

mean  time  to  the  use  of  him  that  maketh  the  conveyance 
and  his  heirs,  until  limitation  be  made  of  his  will  and 
meaning  concerning  the  same. 

But,  nevertheless,  whensoever  he  shall  make  any  such  *^«*-  ^^ 
particular  limitation  or  disposition  of  the  said  uses, 
whether  it  be  by  a  last  will,  or  otherwise  by  deed  or 
writing,  as  long  as  he  appointeth  that  the  recoverors, 
which  were  charged  with  the  first  uses,  shall  stand  seised 
to  other  uses,  and  buildeth  his  new  limitation  of  uses 
upon  that  former  foundation,  (being  in  this  case  the  re- 
covery,) and  as  an  explanation  of  his  intention,  expresseth 
uses,  as  in  this  case  he  did,  by  the  said  writing,  the  said 
uses  are  always  revocable,  because  they  are  grounded 
upon  the  first  assurance,  namely,  the  recovery,  which  was 
to  the  use  of  his  will,  which  is  always  subject  to  change. 

Secondly,  the  recoverors  in  this  case  were  seised  to  the  2, 

use  of  his  last  will,  which  is  not  to  be  understood  a  testa-  poilffmciiV  ii 
ment  only,  (2)  but  to  be  extended   unto  any  other  volun-  "f«-  ^^f- '  '^ 

J^  \    /  •*  Tf.'Btamoiii,  Br 

tary  disposition  or  gratuity  whatsoever ;  and  the  uses  20.  i)y.  it>('>. 
limited  to  the  said  lady  do  not  contradict  the  first  limita- 
tion, viz.  to  the  use  of  his  will,  or  fix  the  same,  but  rather 
stand  as  an  exposition,  how  his  meaning  in  particular 
should  be  for  the  time,  and  yet,  nevertheless,  still  subject 
to  the  change  and  alteration  of  his  will :  and  that  is  agree- 
able to  former  resolutions  in  books,  in  like  cases,  and 
also  agreeth  with  all  the  subsequent  acts  of  the  said  earl. 
As  concerning  the  second  question,  the  said  two  judges 
do  agree  in  this, 

(3)  See  aidt  p.  312,  Kibbet  v.  Lee  and  note. 
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[349  6]  That  upon  the  new  uses  declared  upon  the  last  feoiT- 
^'^^^''^^  ment  by  the  recoverors,  and  the  earl  being  ceaiuy  qw  tiae, 
the  new  feoffees  cannot  be  seised  but  to  the  new  uses ; 
but  yet  the  two  feoffees  that  had  notice  of  the  first  use, 
are  bound  to  make  recompense  for  the  wrongful  change 
of  the  old  use ;  and  because  that  turns  to  the  benefit  of 
the  said  earl,  his  estate  may  well  be  made  answerable  for 
it.  But  for  the  other  third  part,  which  is  in  the  third 
feoffee  that  had  no  notice,  there  is  no  remedy  at  all. 
The  reason  upon  this  latter  question  is  this. 
Because  the  said  earl  was  cestuy  que  use  in  tail  to  him 
and  to  the  heirs  males  of  his  body,  and  had  the  use  of  the 
remainder  in  fee-simple,  he  and  his  said  recoverors  had 
lawful  power  to  alter  and  change  his  said  use  in  posses- 
sion, during  the  life  of  the  said  earl,  and  the  fee-simple  ab- 
solutely, without  prejudice  of  any ;  and  seeing  that  the  said 
ceatuy  que  use  and  his  recoverors,  which  are  the  owners 
of  the  said  land  in  law,  have  disposed  of  the  same  by 
[350]  feoffment,  and  have  declared  new  uses  upon  the  same 
feoffinent,  there  is  no  remedy  to  revive  the  use  of  the 
said  lady  by  course  of  law,  which  must  be  by  reentry  of 
-  the  recoverors,  which  they  cannot  make  in  this  case 
contrary  to  their  own  feoffment;  but  yet,  for  that  a  wrong 
is  done  thereby  to  the  said  lady,  they  are  bound  to  make 
to  her,  in  equity  and  conscience,  a  full  recompense  for 
the  same,  which  may  well  be  drawn  and  had  (as  this  case 
now  standcth)  out  of  the  said  earl's  estate,  because  it 
turncth  to  his  advantage,  as  hath  been  aforesaid. 

Note,  the  king  in  his  award  (for  the  earls  of  Ormond 
and  Desmond  were  bound  in  one  hundred  thousand  pounds 
apiece,  to  stand  to  the  king^s  award,)  recited  this  differ- 
ence of  opinion,  and  that  upon  it  he  inquired  the  opinion 
of  some  other  justices,  (of  which  Hutton  was  one,)  who 
agreed  with  Montague.  But  the  earl  of  Ormond  knew 
not  of  it,  neither  were  his  learned  counsel  heard  to  speak 
before  them,  as  they  did  before  the  first  three.  And  the 
king  in  his  award,  amongst  other  things,  gave  to  the  lady 
three  manors  (five  manors  being  controverted  upon  this 
point)  for  her  part. 
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ABATEMENT  OF  WRITS.  9.  Every  writ  abates,  where  it  appears  of 

Bee  Jhnendmeni.     Writs,    Scire  facias,  the  plaintiff 's  own  showhig,  that  he  had 

no  cause  of  action.  \\^\  217,  245 

1.  A  formtdon  in  descender  brought  by  10.  Tlie  whole  writ  shall  abate,  where  it 
haron  and  feme  must  conclude  to  the  appears  of  the  plaintiff's  own  showing, 
feme  only,  or  else  it  shall  abate  ;  other-  that  he  had  no  cause  of  action  for  part. 

wise  it  IS  in  a  cessavit^  escheat^  consimili  279 

easu,  or  action  of  waste,  brought  by  B.  11.  ^.  impedU  abates,  if  it  appear  by  tlic 

and /erne.                                                 1  plaintiff's  own  showin^r,  that  the  cliurch 

2.  Ajormedon  in  reverter j  by  B,  andyfiiM,  is  full  of  his  presentation.            J  5,  194 
may  conclude,  and  lay  the  right,  either  12.  If  the  declaration  assign  waste  in  a 
in  the/enic  alone,  or  in  the  B.  andycmc,  town    not  mentioned  in  the    original- 
and  shall  not  abate  therefor.             1,  2  writ,  the  writ  of  waste  abates.            *]S 

3.  Where  the  writ  shall  not  abate  for  va-  13.  Where  the  variance  of  the  declaration 
riance  from  the  register,  so  as  it  is  from  the  obligation  shall  abate  the  ac- 
equivalent.                                   1,  51,  52  tion  of  debt,  and  where  not. 

4.  Where  the  writ  shall  not  abate,  though  IS,  19,  20,  1  !(> 
defective  in  substance,  because  war-  14.  A  writ  brought  against  baron  and 
ranted  by  late  precedents.                   84  feme  abates  by  death  of  theyetnf,  though 

5.  If  two  defendants  plead  several  pleas  afler  verdict.  129 
in  abatement,  and  issue  be  joined  upon  15.  Wlicre  the  party's  own  confession,  or 
one  plea,  and  a  demurrer  upon  the  oth-  admittance  by  implication,  shall  not 
er,  if  the  issue  be  found  against  the  abate  his  writ.  1(>4, 199 
plaintiff,  tlic  writ  shall  abate  against  16.  Qu.  impedit  may  be  abated,  if  the  in- 
both  the  defendants,  without  examining  cumbent  and  patron  be  not  both  named, 
the  demurrer.                                      2.50  VM 

6.  If  a  qu,  impedit  be  purchased  against 

two,  depenaing  a  former   qu,  impedit  ABEYANCE. 

against  one  of  tlicm,  though  the  plaintiff 

declare  upon  a  new  disturbance,  yet  1.  After  the  death  of  a  bishop  or  pnrson, 

the  writ  shall  abate  ;  for  the  effect  of  the  the  freehold  is  in  abeyance  of  necessi- 

suit  is  stjdl  for  the  same  thing,  the  pre-  ty.                                                253,  >'^)8 

sentation,  and  there  are  still  two  writs  2.  The  act  of  the  party  cannot  put  the 

depending  against  one  man.       137, 138  freehold  in  abeyance.                 153,  171 

7.  But  tiie  plaintiff  may  have  as  many  qu.  3.  A  lease  for  years,  remainder  to  the 
impedtts  as  he  will  against  several  per-  right  heirs  of  /.  S.,  is  void  for  this  rea- 
sons.                                                    138-  son.                                                      153 

8.  An  assise  of  darrein  presentment,  pur-  4.  A  eommenda  for  three  or  four  years,  or 
chased  depending  a  qu,  impedit  of  the  so  long  as  he  shall  remain  bishop, 
said  avoidance,  shall  abate.               184  therefore  void.                                 Ibid. 
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5.  A  freehold  cannot  be  granted  to  com-  3.  He  that  pays  a  modus  duxmamdi,  in 
mence  in  futuro,  171       money  and  veniaon,  for  a  park,  if  all  the 

6.  Whether  an  use  in  abeyance  shall  deer  die,  is  not  bomid  to  replenish  it  40 
transfer  the  remainder    in    abeyance.   3.  Lessee  is  not  bound  to  repair  a  house 

Barnes*  case.    74  faUen  by  tempest                             Bnd. 

7.  The  fine  of  tenant  in  tail  doth  not  put  4.  If  the  debtor  die  in  execution,  the  cred- 
the  state  tail  in  abeyance,  but  there  re-  itor  can  have  no  execution.  53;  usqueCU 
mains  still  a  riffht  in  the  feoffor,  which 

he  may  bar.  335, 336,  &c.  ACT  OP  THE  PARTY. 

ACCEPTANCE.  1.  Cannot  make  the  grantor  or  warrantor 

subject  to  divers  vouchers  or  djatresses, 

1.  If  the  tenant  enfeoff  his  heir  within  where  his  grant  made  or  meant  but  one. 
age,  and  the  lord  accept  the  aerviees  in  25 
the  life  of  the  father,  yet  he  may  take  3.  Where  the  party,  notwithstanding  his 
the  heir  in  ward ;  otherwise  of  an  ac-  own  act  to  set  out  his  tithes  in  kind, 
ceptance  of  the  services  after  the  death  may  yet  have  an  action  of  trespass 
of  the  father.                                       85  against  the  parson  for  taking  them.    42 

2.  If  the  collector  of  a  parish  accept  a 

sum  of  money  from  them  who  have  a  ACT  OF  THE  COURT. 
chapel  of  ease,  as  a  benevolence,  not  a 

dutv,  yet  the  parish  may  claim  their  1.  In  misawarding  the  eaHmxtri  shall  not 

right  still.                                           €7  prejudice  the  party,  to  make  it  a  failer 

3.  Where  notwithstandiujif  the  acceptance  of  record  in  him.  35 
of  a  new  bond  in  satisfaction  of  the                                  

former,  yet  the  old  bond  may  be  sued.   ACTION,  AND  ACTION  UPON  THE 

68, 69  CASE. 

4.  The  acceptance  of  a  rent,  unless  it  be  See  Right  of  JkUon, 
in  full  satisfaction,  cannot  amount  to  a 

composition,  dtc.  178,179   1.  Personal,  once  suspended,  is  extinct  20 

5.  A  bailiff  cannot  accept  rents  to  bind  2.  Action  upon  the  case  will  lie  for  vexa- 
his  master  upon  change  of  the  tenants.       tion,  bv  suing  double  execution,  tf  the 

154  party  knew    the   first   execution  was 

6.  If  tenant  in  tail,  the  reversion  in  the  served.  205,  206, 90S. 
crown,  make  a  lease  not  warranted  by  3.  Action  upon  the  case  may  declare  of 
the  statute,  and  the  issue  accept  the  several  wrongs,  as  words  spoken  and 
rent,  and  is  attainted  of  treason,  this  indictment  exhibited.  6 
lease  binds  not  the  king ;  aecus^  if  the  4.  Action  upon  the  case  may  be  brought 
reversion  had  been  in  a  common  person.  for  grinding  at  other  mills,  contrary  to 

324  the  custom,  tt  e  converso  by  the  tenants 

or  inhabitants,  for  not  repairing  the  mill 

ACCOUNT.  at  which  they  ought  to  jprind.       6,  189 

5.  Action  upon  the  case  lor  words,  by  an 
1 .  Lies  against  one  as  his  receiver,  by  the  attorney,  must  show  a  precedent  corn- 
hands  of  Jl,  though  the  delivery  were  munication  of  him  as  attorney.  8 
from  B.  by  the  appointment  of  Ji.  to  6.  Action  upon  the  case  against  a  conmion 
the  use  of  the  plaintiff.  30  carrier  for  goods  lost  17, 18 
'2.  If  money  be  delivered  from  •^.  to  B.  to  7.  Action  upon  the  case  may  be  brought 
deliver  C\,  B,  is  subject  to  two  actions  for  a  deceitful  practice,  or  collusion, 
of  account,  conditionally.                 Ibid.  23, 267 

3.  If  an  infant  deliver  money  with  his  own  8.  When  a  new  action  is  given  bv  statute, 
hand,  it  is  but  voidable  by  account.     77  an  inferior  court  shall  not  hold  plea  of 

4.  When  an  action  of  account  and  debt  it ;  otherwise  it  is  when  an  old  action  is 
may  both  lie  in  the  same  case.        206  given  in  a  new  case.                             48 

5.  When  the  action  of  account  is  necessa-  9.  He  that  hath  cause  of  action  vested  in 
ry.                                                     Ibid.  him,  against  an  executor  of  his  own 

wrong,  shall  not  lose  it  afterward  by 
ACT  OF  GOD.  granUng  of  the  administration  to  anoth- 

er. 49 

1.  Wlierc  a  man  shall,  or  sliall  not,  be   10.  Whore  the  action  shall  be  esteemed  as 
prejudiced  by  it  40,  52       confessed,  notwithstanding  a  verdict  56 
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11.  Action  upon  the  case  lies  a^inst  a 
mayor  and  commonalty,  for  a  false  cer- 
tificate of  the  custom  of  London;  not 
against  the  recorder.  87 

ISLWbere  the  action  may  be  trespass  r» 
el  orsttf,  or  trespass  on  the  case,  indif- 
ferently. 180 

18b  Where  the  action  may  be  general, 
«nd  used  either  way  by  the  jdaimtiff. 

Jvts. 

14.  Where  the  seyeral  respect  of  actions 
are  not  to  be  confounded,  and  why.  173 

lilk  Action  of  the  case  will  lie  for  ezces- 
sire  laboring  a  horse  lent 

187,  see  ^Msumpsit  15 

16.  Action  upon  the  case  will  li«  for  a  de- 
ceit, in  lev3ring  a  fine  of  lands  in  ancient 
dememu.  188 

17.  Action  upon  the  case  will  lie  for  cut- 
tin|r  a  miUdam.  193 

18.  Will  lie  against  a  tradesman,  for  per- 
forming his  work  falsely  or  insufficient- 
ly. 211 

19.  Will  lie  against  a  sheriff,  for  a  false 
return,  and  where.  209 

90.  The  action  shall  be  laid  where  the 
cause  of  action  appeareth  to  arise. 

187, 188 

21.  Where  the  plaintiff  hath  choice  to  lay 
his  action  in  divers  places,  see  Election. 

15, 19, 23, 24.    See  Mmiraliy.  10 

22.  Where  a  confession  of  the  action,  af- 
ter issue  joined,  shall  be  refused,  and 
where  not  220 

23.  The  action  may  not  be  brought  be- 
fore cause  of  action  ^ven.        199>  217 

24.  Where  the  action  is  falsified  of  the 
plaintiff's  own  showing,  judgment  shall 
be  arrested.  245 

25.  Action  upon  the  case  will  lie  a^nst 
a  holster  for  goods  embezzelled,  without 
declaring  de  communi  hospiiio.        Ibid. 

26.  Where  an  action  upon  the  case  will 
lie  for  a  suit  in  a  proper  court,  and 
where  not  266,  267 

27.  Action  upon  the  case  will  lie  for  pro- 
secuting a  suit  in  an  improper  court 

267 

28.  If  the  ordinary  admit  contrary  to  the 
verdict  in  a /tire  patronahtSj  the  patron, 
after  recovery  against  the  usurper  and 
bis  incumbent,  may  have  an  action  upon 
the  case  against  the  ordinary.    317,  318 

29.^  But  if  he  named  the  ordinary  in  his  on. 
imptdit,  he  can  have  no  action  upon  the 
case.  318 

ACTION  UPON  THE  CASE  FOR 
SLANDER. 

Set  DedaraHan  5,  20.    Innuendo. 


wittrRit  rr  wtll  not  lfe. 

1.  *He  hath  forged  this  warrant*  initiiefufo 
the  sheriff's  warraJrt.  %  3 

2.  *  Thou  hast  poisoned  Smith'  (for  it  might 
be  unwillingly)  quendam  Sam.  Smith  ad- 
tunc  defund.  innuendo.  6, 9^ 

3.  '  He  shewed  me  a  biU  of  46  pounds  un- 
sealed ^(innuendo  the  said  bilil "  and  af- 
ter shewed  it  me  sealed,  and  he  hath 
forged  the  said  seal  to  the  said  writ- 
ing." 45,  268 

4.  '  Thou  sellest  com  by  false  measure,' 
spoken  of  one  that  is  no  common  ridder 
nor  badger,  nor  yet  alleged  to  be  spok- 
en of  him,  whilst  he  was  baily,  nor  of 
his  master^  com,  nor  to  his  master's 
damage.  76 

5.  *Thou  art  a  thief,  and  hast  stolen  a 
tree.'  77 

6.  *  Thou  art  a  common  maintainer  of  suits, 
and  I  win  have  thee  thrown  over  the 
bar,'  q>oken  of  an  attorney.  117 

7.  *Thou  art  a  bankrupt,'  spoken  of  one 
who  is  no  merchant  126 

8.  *  Thou  art  a  common  barrator,'  spokea 
of  a  carrier.  140 

9.  *  He  is  in  a  ^aol  for  stealing  a  mare.'  177 

10.  For  Welsh  words,  which  upon  exami- 
nation of  witnesses  appear  to  oe  of  dabi>- 
ous  sense,  and  to  signify  more  properly 
bearing  away,  than  stealing.  191 

11.  *  I  arrest  you  for  fe?ony.*  219 

12.  *  He  was  indicted  for  felony,'  without 
averring  that  he  was  not  indicted ;  tamen 
qvuere,  for  the  words  themselves.     Ibid. 

13.  *  Thou  art  a  filching  fellow,  and  didst 
filch  from  I.  D.  one  hundred  pounds.' 

249 

14.  '  I  charge  him  with  felony  for  taking 
money  out  of  the  pocket  of  H.  Stacy? 

15.  'I  have  matter  enough  against  him, 
for    Mr     Hartly    hath    found    forgei 
against  him,  and  can  prove  it,'  thou( 
spoken  of  an  attomey.  305, 

16.  *  Tliou  art  a  thief  and  hast  stolen  my 
furze.'  331 

WHF.RE    IT    WILL    LIE. 

17.  By  an  attorney,  for  speaking  of  him  to 
atliird  person,  *Your  attorney  is  a  brib- 
ing knave,  and  hath  taken  twenty 
pounds  of  you  to  cozen  me.'  9,  268 

18.  For  calling  a  man  thief  ailer  a  gene- 
ral and  special  pardon.  67,  81,  82 

19.  For  calling  a  man  felon  or  thief,  at 
tliis  day,  afler  clergy.  294 

20.  For  words  that  are  slanderous,  to  one 
or  more,  though  he  or  theyjbe  not  nam- 
ed, but  signified.  89 

21.  By  an  attorney,  for  saying,  *  Thou  art  a 
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champertor,  117.  though  it  be  a  word  of  where  it  will  lie. 

art,  it  shall  be  presumed  to  be  under-  1.  Though  the  consideration  be  not  at  all 

stood ;  because  English.                     117  beneficial  to  the  defendant,  who  made 

22  *  Thou  art  main-sworn,'  which  in  the  the  promise,  if  it  be  prejudicial  to  the 

North  is  *  perjured,'  without  averring  the  plaintiSl                                      4,  5, 216 

sense,  or  that  it  was  spoken  in  their  2.  Upon  an  indebitatus  for  ten  pound  of 

presence,  who  understood  it ;  because  wheat,  et  aliis  mercimtmUM.                    5 

It  is  in  English.                                  126  3.  Upon  an  OMsumjmt  to  the  wife,  in  the 

23.  For  calling  one  idoner  in  Welsh,  consideration  she  should  consent  to  the 
which  is  |)ei7ure</,  without  averring  the  marriage  of  her  daughter  and  heir  ap- 
sense ;  but  it  must  be  averred  to  be  spok-  parent  to  her  husband.  10 
en  in  their  presence  who  understood  4.  Upon  an  as8ump$it  to  pay  money  in 
Welsh.                                       126, 191  consideration  of  farther  day  given,  with- 

24.  *  Thou  art  a  healer  of  felons,'  which  out  shewing  for  what  the  firat  day  was. 
in  the  West  is  smotherer,  or  coverer  of  18 
felons,  without  averment  of  the  sense,  5.  Upon  an  aasunuml  that  ^  the  lessee 
or  presence  of  those  who  understood  it,  should  enjoy  pacifice  absque  interruptitme 
because  it  is  English.                          126  alicujus,  though  the  ejectment  be  wrong- 

25.  '  The  devil  appears  to  thee  every  night,  ful.  35 
in  the  likeness  of  a  black  man,  upon  a  6.  Upon  an  assumpsit  to  pay  money  to  a 
black  horse,  and  thou  conferrest  with  solicitor  for  soliciting.  68 
him,  and  whatsoever  thou  askest  of  him,  7.  Upon  an  assumpsit  to  pay  costs  of  suit, 
he  gives  it  thee,  and  that  is  the  reason  in  consideration  of  forbearance.  Ihid, 
thou  hast  so  much  money.'                 129  8.  Upon  an  assumpsit  to  an  infant  in  con- 

26.  *  Thou  art  a  common  barrator,'  spoken  sideration  of  money  paid  bv  the  infant 
of  a  justice  of  peace,  attorney,  or  public  hioisclf ;  for  it  is  but  voidable,  not  void, 
offcer.                                                140  77 

27.  '  Thou  hast  stolen  my  com  out  of  my  9.  Upon  an  assumpsit  in  consideration  of 
bam,'  and  yet  it  may  be  hut  petit  larcc-  a  promise,  without  averment  of  the  per- 
ny.                                                        184  formance.                                       88,  ]06 

28.  *■  If  Sir  I.  S.  might  have  his  will,  he  10.  Upon  an  insimul  computaverunt^  with- 
would  kill  all  the  subjects  in  England,  out  shewing  for  what  the  monies  ac- 
and  the  king  too,  and  he  is  a  maintain-  counted  for,  were  due.  88 
erofpapestry  and  rebellious  persons;'  11.  Upon  an  assumpsit  to  pay  fifty-two 

Or  for  the  same  words,  though  proved  to  pounds  in  consideration  of  so  many  oats 

be  spoken  with  this  addition, '  I  think  sold,  as  should  amount  to  the  sum  of 

in  my  conscience  that  Sir  I.  S.'  &.c.  six  shillings  nine  pence   the    quarter, 

180,  J  81  though  ninety-six  quarters,  six  bushels, 

21).  *  Thou  didst  steal  a  sack/ spoken  posi-  came  to  three  farthings  more.        Ibid. 

tively,  though  by  way  of  accusation  be-  12.  Upon  an  assumpsit  to  pay  for  dying  of 

fore  a  justice.                                       192  sixty   kerseys,  though  the   declaration 

JK).  *  He  natli  caught  the  French  pox,  and  mis-sum  them  at  fiftynine,  if  it  appear 

carried  it  home  to  his  wife.'               219  tliey  were  sixty.                                    89 

31.  Mr  Deceiver  hath  cozened  the  king,'  13.  Upon  an  assumpsit  to  pay  one  hun- 

spoken  of  Mr  Receiver,  with  an  innu-  dred   pounds   in  consideration  that  the 

endo.                                            267, 2(58  plaintiff    endeavoured    to    obtain    the 

:i2.  *  He  hath  foresworn  liimself  before  the  king's  pardon  to  the  defendant  for  felo- 

council  of  the  marches  in  Wales,  and  I  ny.                                                         10(3 

will  sue  him  for  perjury  there.'          283  14.  Upon  an  assumpsit^  in  consideration 

of  any  courtesy  done  at  the  plaintifi''s 

ACTION  DE  SCANDALIS  MAGNA-  request,  though  it  be  past.                Ibid, 

TUM.  15.  For  excessive  laboring  a  horse  lent 

187 

1.  Will  not  lie  for  bringing  a  writ  offer-  16.  Against  an  executor,  upon  the  testa- 

gery  against  a  peer,  though   he  be  not  tor's  promise  to  pay  money  for  the  for- 

found  guilty.                                         266  bearance  of  a  suit,  without  averring  the 

cause  of  suit.     But  qwEre  if  the  defen- 

ACTIUN  OF  THE  CASE  UPON   AN  ant  averred  there  was  no  cause  of  suit 

ASSUMPSIT.  Ibid. 
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WHERE  IT  WILL  !fOT  LIE.  5.  If  the  cxccutOFs  Tcluse  to  pFove  the 

17.  Upon  a  g^eneral  indebitatiigy  without  will,  the  ordinary  may  commit  admin- 
shewing  how,  becuuse  it  may  be  for  i«stration,  till  they  do  it.  144 
rents,  or  on  s})eciallie3.                          5  6.  If  the  archbishop  grant  administration, 

18.  Upon  an  assumpsit  to  pay  aa  nmch  for  where  it  belongs  to  the  ordinary,  it  is 
one  load  of  wood  delivered,  as  the  ven-  but  voidable.  lt?5 
dofshould  receive  on  the  sale  of  anoth-  7.  Where  the  letters  of  administration 
cr,  wiUiout  notice  given  of  the  sale  and  need  not  be  produced  in  the  plea.  218 
price.                                                     51  P.  How  tlie  administrator,  during  the  mi- 

19.  Upon  an  assumpsit  to  deliver  a  horse,  nority  of  an  executof  shall  be  named 
after  sufficient  surety  given  to  pay  elev-  towards  the  first  testator,  when  he  is 
en  pounds,  without  tendering  the  obli^a-  sued.  24(> 
tion  sealed,  setting  forth  the  sum  ot  it,  0.  If  the  administrator  durante  minontate 
and  the  sureties'  names  in  certain.    G9,  be  plaintiff,  the  nonage  of  the  executor 

70,  77  must  be  averred ;  stcus,  if  he  be  defend- 

520.  One  assumpsit  will  not  lie  for  two  as-  ant.                                                      251 

sumpsitSj  made  by  the  defendant  in  sev-  10.  If  the  administratrix  durante  minore 

eral  rights.                                            88  alate  of  the  executrix,  give  bond  to  the 

21.  Upon  an  assumpsit  in  consideration  creditors  of  tlic  testator,  and  marry,  the 
of  a  promise,  unless  they  were  both  husband  may  retain  as  much  of  the  tes- 
made  at  one  instant,  for  else  tliey  are  tator's  goods.  250 
hut  ntuUt  pacta.                                   Ibid,  11.  Qii<rrf ,  if  tho  wife  die,  because  then 

22.  Upon  an  assumpsit  in  consideration  the  husband  is  not  chargeable  by  her 
of  a  voluntary  courtesy.                       10(>  bond.                                                    Ibid. 

23.  Upon  an  assumpsit  for  some  kind  of  12.  In  granting  administrations  durante 
executory  considerations,  without  the  minore  atnte^  the  ordinary  is  not  bound 
averring  the  performance.                Ihid.  to  pursue  the  statute.                        Ibid. 

24.  Against  an  executor,  upon  a  promise 

of  the  testator,  to  do  a  collateral  act,  as  ADMIRALTY, 

to  build  a  house,  &c.                           216  Sec  Prohibition. 

25.  Upon  an   assumpsit^  in  consideration 

of  forbearance  of  suit,  without  showing  1.  Cannot  hold  plea  of  things  done  ui)on 

how*  long  tlie    forbearance  should   be.  foreign  lands.                                  11, 70 

211)  2.  Though  the  libel  say  infra  jurisdiction 

2C).  Upon  assumpsit  to  pay  ten  pounds  in  w^m  maritimam.                             80,  21'i 

consideration  of  ten  pounds  rent  arroar  JJ.  Nor  of  obligations  made   at  sea,  be - 

upon  a  doniise  made  by  the  plaintiff  tu  cause  tliey  bind,  according  to  the  com- 

the  defendant,  and  expired,  ^ii^rrf.    284  monlaw.                                                11 

4.  Nor  of  obligations  or  promises  made  at 
ADMINISTRATION,  ADMINISTRA-  sea  for  debt  due  at  land,  for  it  is  not  a 

TOR.  marine  cause.                                        12 

5.  Nor  of  things  done  in  any  port  or  ha- 

1.  Where  the  grant  of  administration  to  ven.  7i>,  212 
one,  atli^r  another  hath  administered  of  G.  Nor  of  an  agreement  made  at  sea,  and 
his  own  wrong,  shall  not  take  away  ben-  put  in  writing  sealed  at  land  ;  otlierwise 
efit  of  a  consideration  vested  in  a  stran-  of  a  bare  putting  in  writing.  70,  212 
ger.                                  49.  See  Action^  9  7.  Nor  of  the  property  of  an  alien's  goods, 

2.  The  administrator  is  not  compellable  tu  though  pretended  by  an  ambassador  to 
distribute  surplusage  of- the  goods,  ac-  be  confiscated  to  his  master,  a  foreign 
cording  to  tlie  directions  of  tlie  ordinary.  prince.                                                 Ibid. 

813,  191  8.  The  clause  of  the  s\JoX\iio  primus  pontes 

a  Administrator  may  plead  detainer  for  is  only  for  death  and  maihem.     7J),  21.'} 

his  own  debt,  specially,  without  being  9.  An  action  upon  the  statute  will  lie  for 

driven  to   plead   pleinment  administer.  a  suit  in  the  admiralty  not  proper  for  the 

127  jurisdiction.                                           ItHJ 

4.  If  an  executor  be  made  from  a  day  to  10.  If  the  admiral   sit  in  Middlesex,  and 

come,  the   administration  in  the  mean  summon  in  Essex,  tlie  action  upon  the 

time  must  be  granted,  according  to  the  statute  may  be  brought  in  either  county. 

statute.                                               250  lOtJ 
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ADVOWSON.  seal:  doc  so  if  only  \aA  in  writuig  for^a 

See  ({uart  imp^.dit.  reineuibrance.  7V> 

'2.  Agreement  nr  duagreement  to  an  in- 

1.  Miy  be  put  ia  value  for  land  recovered  lerest  must  be  made  to  the  party  bim- 
UDon  warrant V.         .TC4.  -tl.  in  marfin^-        *€ll'.  S^ 

2.  It*  it  be  recovered  upon  voucher/iand  3w  An  estate  made  to  a  fftne  coreH  dt 
shall  be  recovered  in  recompense  for  it.       novo  vests  till  tlie  dusagreement  of  the 

•t-3  and  in  wtanrine.       baron :  but  a  new  estate  made  to  Sifeme 

3.  Will  not  pass  in  the  kinrj'3  erant^with-  rorpff,  who  had  no  estate  before,  ve»«ls 
out  special  words,  though  it' be  appen-  not  till  the  agreement  of  tlie  baron.  201 
dant-  1'27 

4.  The  seizure  of  two  parts  of  the  land  for  ALBUM  BRE\'E. 
the  kinet  is  a  seizure,  bv  consequence,  of 

two    parts  of  the    aJvowson,  without    1.  Where  the  haUoM  corpus  is  returned 
mention  of  it.  ibid.       album  brert,  a  new  rtnirt  facias  shall 

5.  An  wiurpation  upon  the  kin^r  makes  not       be  awarded.  1^1 
his  advowson  dis-appendant  to  the  ma- 
nor ;  secus  in  case  of  a  subject.          140                               ALIEN. 

C.  By  grant  of  the  manor  for  life  tlie  ad- 
vowson become  dis-appendant.  168    1.  Where  he  is  capable  of  the  benefit  of 

7.  If  the  king  present  by  lapse,  this  doth  a  general  pardon,  and  where  noL  271 
not  sever  the  advowson  from  tlie  manor.   2.  How  capable  of  the  title  of  loving  and 

302       obedient  subjcict  Ibid. 

8.  What  kind  of  presentation  by  tJic  king  3.  How  the  indictment  of  an  alien  friend, 
shall  amount  to  an  usurpation,  so  as  to  for  treason,  must  conclude.  ibid. 
make  the  advowson  disappendaut,  and 

whatnot,     t^ee  Presttaaiion.  S  ALLEGIANCE. 

0.  The  next  avoidance    is  a  chatt>:'U  lo- 
cally, wlierc  the  advowson  is,  not  wiierc    1.  The  pain  of  allegiance  cannot  be  iui- 
the  deed  is.  30:i       posed  but  in  case  of  allegiance.        27:2 

10.  Bv  what  words  in  a  lease  or  grant 

it  will  not  pass.  303.  3(4  AMBASSADOR. 

11.  May  be   assets  in  the  hands  of  an 

executor.  ;)04    1.  Is  not  procurator  for  private  causes. 

12.  The  essoin  is  de  plaeito  Urra.         :304  114,  1*^ 

13.  If  a  man  seised  of  a  manor  with  the 

advowson,  grant  tlie  three  next  avoid-  AMENDMENT, 

anccs  to  one  or  more  persons,  one  usur- 
pation by  the  grantor  puts  them  nil  out    1.  In  trespass  the  venire  facitis  and  haltns 
of  i)Odse.eHion.  3'22,  :f2^i       corpus  was  deplacilv  debit,  for  trespass. 

14.  I  low  an  usurpation  upon  the  lessee        and  al\er  verifict  amended,  per  cur. 
works  upon  the  reversioner,  being  heir  040 
or  purclia8cr.                     ;W  M^^ia  312   2.  The  imparlance  roll  amentled   by  llic 

pica  roll,  because  the  instructions  tu  the 

AGENT  AND  PATIENT.  clerk  were  right  Ibid. 

See  Election^  7,  8, !».  3.  A  count  upon  a  line  of  land  mistaken 

was   denied   to  be    amended,  because 
1.  Where  a  mittimus  directed  to  tlie  bish-        pleaded  without  a  Serjeant's  hand.    24i» 
op  of  Durham,comriianding  hhn  to  acnd    4.  The   original    writ  of  ejectment   was 
a  record  to  the  jnsticea  of  the  county        amended  atler  verdict,  and  devisit  made 
palatine  to  he  tried  there,  is  well  enouach,       demisit.  241) 

and  may  be  executed  by  the  bishop,  5.  The  imparlance  roll  denied  to  be  amend- 
thougli  he  himself  be  one  of  the  jus-  ed,  according  to  the  origrinal  writ  250 
^^^^'  138, 139   a.  If  judgment  given  betore  the  justices 

of  assize,  in  a  qu.  impedii,  may  be  ainend- 

AGL.  ed  in  tlie  common  pleas.  i}27 

K>ee  Infant.  7.  Wlicre  the  writ  and  pannel  agreeing, 

were  yet  both  of  them  amended  anil 
AGREEMENT  OR  DISAGREEMENT.  altered,  upon  force  of  affidavits.-  328 
,.,,,..  8;  Where  after  a  verdict  the  true  name 

I.  LeoseUi  by  bemg  put  m  writing  under       of  a  juror  in  a  habeas  corpus  shall  be 
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umended  and  made  to  a^cc  with  the  3.  But  if  in  such  case,  the  writ  of  annuity 

wrong  name  in  tlie  venire  facias,        G4  be  brought  against  the  grantor  himself, 

U  Where  the  venire  Jac.  itself,  which  con-  it  turns  the  rent  charge  in  fee  into  an 

eludes  H  habeas  tun  hoc  breve,  omirXine  annuity  for  life.                                     (Vii 

nowUna  juratomm,  shall  be  amended.  4.  If  a  man  grant  an  annuity  out  of  his 

68  clear  gains,  this  chargeth  the  person 

10.  There  can  be  no  amendment  in  the  absolutely.  Adj.  241 
first  roll ;  Leicester's  case.            68,  90 

11.  The  imparlance  roll  cannot  be  mend-  APPEAL. 

ed  by  the  issue  roll ;  otherwise  e  con-  See  W.  2,  cap.  23. 
verso.                                      76,  SK),  246 

12.  If  the  venire  fac,  be  awarded  upon  the  1.  Of  mayhem  is  barred  by  a  recovery  in 
roll  from  the  manor,  and  the  sheriff  re-  trespass.  94 
turn  the  venire  fac,  from  a  villc,  tiiis  2.  If  a  monk  or  feme  covert  be  acquitted 
may  be  amendecl,  and  made  according  in  an  appeal,  they  shall  not  have  dam- 
to  the  roll,  before  trial,  but  not  afler.  ages  against  the  abettors ;  yet  quare  of 

76, 77  tLjeme  covert,                                         08 

13.  The  habeas  corpus  was  returned  with-  3.  Burning  in  the  hand  is  no  part  of  the 
out  the  sir  name  of  the  sheriff,  and  after  judgment  in  appeal,  but  may  be  pardon- 
a  verdict  it  was  amended.                  113  ed  by  the  king.                                  294 

14.  Where  the  original  writ  was  amended 

in  open  court,  according  to  the  first  in-  APPENDANT. 

struction  of  tlie  cursitor,  and  vaccariam 

made  vicariam,  in  a  quare  impedit,    118  1.  If  a  house,  to  which  estovers  are  ap- 

15.  Where  the  entry  of  a  judgment  shall  pendant,  fall  down,  the  appendancy  is 
be  amended  by  the  book  of  judgments,  not  destroyed,  but  the  estovers  suspend- 
afler  a  writ  of  error  brought  and  the  ed,  and  upon  the  reedifying  revived 
record  certified.                          127, 327  a^ain.                                             «)9, 40 

16.  Where  tlic  court  advised  upon  the  2.  If  the  wood  be  grubbed  up,  yet  tlie 
the  amendment  of  an  original,  accord-  estovers  arc  not  lost.  43 
ing  to  tlie  cursitor's  notes.                 128  3.  An  advowson  in  possession  cannot  be 

17.  A  capias  ajG^ainst  a  baronet,  by  the  appendant  to  a  reversion  expectant  upon 
name  of  esquire,  shall  not  be  amended,  an  estate  for  life.  161 
for  it  was  the  fault  of  the  party,  who 

should  have  informed  the  clerks  better.  APPORTIONMENT. 

120 

18.  Where  the  record  itself  shall  be  1.  Of  warranty  or  condition  by  a  construc- 
amended  by  the  book  of  the  ofiice.   184  tion  of  law  upon  the  act  of  the  parties. 

19.  Amendment  of  olbitm  breve.            130  24,235 

20.  Amendment  by  sealing  a  bill  against  2.  May  be  of  common  appendant,  by  the 
an  attorney.                                        134  act  of  the  party ;  not  so  of  common  ap- 
purtenant.                                           '^ 

AMERCEMENT  IN  LEET.  3.  Of  a  rent  charge  by  act  of  parties,  can- 
See  Led,  not  be.                                              Ibid, 

4.  By  the  grant  of  the  moiety  of  the  re- 

AMICUS  CURIAE.  version,  the  moiety  of  the  rent  passeth. 

177 

1.  Where  any  body  may  inform  the  court  5.  Common  appurtenant  shall  bo  appor- 

so.                                               281, 162  tioned  upon  sale  of  port  of  the  land. 

Adj.  235 

ANNUITY. 

APPRENTICE. 

1.  If  a  rent  charge  be  granted  to  a  man  in  See  Eliz.  5.  cap.  10. 
fee,  without  saying  pro  se  et  hwridibus, 

the  heirs  of  the  grantor  are  yet  charge-  1.  In  what  cases  assignable,  and  compell- 
able by  the  annuity.                            58  able  to  go  out  of  the  realm,  and  in  what 

2.  If  the  writ  of  annuity  in  such  case  be  not  134, 135 
brought  against  the  heirs  of  the  grantor.  See  Master,  2, 3, 4 
it  determines  not  the  rent  charge,  though  ^  .«,^«, 

it  proceed  to  judgment                  Ilnd.  APPROPRIATION. 
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1.  A  benefice,  with  cure,  cannot  be  a{^ro-  province,  he  must  hold  his  court  within 
priated  to  a  nunner}*.                          1-18  the  inferior  dioccss,  for  such  causes  as 

2.  Tiie  proper  and  operative  words,  which  were  examinable  tliere  before.  178 
make  an  appropriation.       l-fc?,  a07,  :i06  d  In  the  ^-acation  of  the  archbishop,  the 

3.  Where  a  periphrasis  equipollent  will  dean  and  chapter  of  Canterbury  arc 
8er\'e.                                           153,307  guardians  of  the  spiritualities.           171 

4.  An  appropriation  reputative  was  given  7.  The  form  of  a  dispensation  by  the  arch- 
to  the  crown  by  the  statute  of  monaste-  bishop  to  hold  in  commendam.  141 
ries.                                                      148  8.  How  the  restraint  of  the  archbisliop*s 

5.  Cannot  be  made  to  a  church  that  is  power,  within  their  diocess,  came  first 
full,  unless  it  be  per  verba  de  futuro  in.  185 
quando  vamveriL                                150  9.  Where  the  canon  law  enables  the  arch- 

n.  May  be  made  to  the  patron.  15*2       bishop  to  exercise  a  jurisdiction  in  the 

7.  How  it  may  be  disappropriated.  A%  152       inferior  diocess.  185^  18t> 

8.  Neitiier  it,  nor  the  advowson  of  it,  wiU 

pass  by  the  name  of  an  advowson.     304  ARCHDEACON. 

9.  Nor  by  tJhe  name  of  the  land  and  Xyihe, 

308  1.  His  power  was  derived  from  the  bishop, 

10.  Appropriations  are  given  to  the  king  and  he  is  subordinate  to  him.  1(» 
by  the  word  churches,  in  the  stat.  of  2.  He  cannot  baulk  his  ordinary.  Ibid. 
27.  H.  8.                                           Ihid, 

11.  These  are  not  regularly  grantable,  ASSETS, 
and  why.                                    307, 308 

1.  Where  damages  recovered  by  execu- 
ARBITRAMENT.  tors,  for  a  wrong  to  tliemsclves,  shall  be 

assets.  38 

1.  On  one  side  only,  is  void.  49  2.  If  the  issue  in  tail  be  once  barred  in  a 

2.  Majr  be  made  by  parts,  where  the  sub-  /ormtdun,  by  warranty  and  assets,  he  is 
mission  is  by  word.  ibid,       barred  forever,  though  he  alien  the  as- 

3.  Must  end  all  controversies  made  known  sets.  40 
to  the  arbitrators.                              ibid.   3.  Where  rent  received  hj  an  executor, 

4.  To  pay  money  without  saying  for  what,  but  belonging  to  the  heir,  ahall  not  be 
is  void.  50       assets  in  his  Lands.  53 

5.  When  it  ought  to  be  put  in  writing,  4.  A  debt  released  by  the  executor,  ia 
cannot  be  applied  by  avcrmcnL       Ibid.       assets,  as  received.  59,  tIG,  qu^nre. 

G.  May  be  pleaded  witli  a  special  aver-  5.  If,  afler  fully  administered  pleaded,  the 

mont  in  bar  of  another  action.          Ibid.  executor  confess  the  action,  tiiis  is  no 

7.  Where  an  arbitrament  seeming  larger  confession  of  assets.  178 
than  the  siibniission,  shall  yet  be  good  C.  Qu<rrf,  whether  the  heir  or  executor 
enough,  by  the  restriction  de  et  super  shall  be  charged  witJi  a  new  writ  pur- 
pramissiSf  190,  191,  and  where  not.  chased   bv  journeys  accounts   tor  the 

UK),  191  assets,  at  the  time  of  the  first  writ,   248 

8.  Wlicro    an    arbitrament  shorter  tlian  7.  If  land  be  appointed  to  be  sold  by  cx- 
thc  submission  is  good.                       VJQ  ccutors,  and  the  money  to  be  disposed 

9.  Arbitrament  leaving  matter  in  sus-  to  certain  uses,  this  money  is  no  as- 
pencc,  quare.                                      218  sets.                                                     2(i5 

ASSIGNEE. 
ARCHBISHOP. 
Sec  Ordinary,  1,  12,  13.    25  H.  8.  c.  21.    1.  Where  it  extends  to  the  executor,  and 
Dispensation,  3, 4, 5.  where  not.  9,  10 

2.  Cannot  take  advantage  of  a  warranty 

1.  His  power  over  the  inferior  ordinary.  to  jointenants  and  their  assignees,  ex- 

15       cept  he  be  a  joint  assignee.  2;") 

2.  May  grant  a  warrant  for  induction  out  Warranty.  12 
of  his  diocess.                                     Ibid. 

3.  Canterbury,  how  differs  from  York.   17  ASSISE. 

4.  Canterbury  hath  not  concurrent  juris- 
diction with  the  ordinary  in  the  infe-    1.  Will  lie  for  estovers,  though  the  wood 

"  'a  A  *>"jccss.  ibid,       be  grubbed  up,  and  judgment  shall  be 

,».  Alter  the  death  ol  a  bishop,  within  the        to  recover  seisin  and  damaffos.  ^-J 
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2.  Will  lie  at  common  law  for  him  that  tornment,  if  it  were  within  the  statute 
hath  lands  of  ancient  demesne  in  exe-  of  conditions.  178 
cution.                                                 48  3.  Cannot  be  compelled  from  the  tenant, 

3.  In  an  assise  the  bailiff  cannot  plead  a  where  part  of  a  rent-charge  is  granted 
release.                                              126  by  fine.                                                ^ 


ASSISE  OF  DARREIN  PRESENT- 
MENT. 

1.  May  not  be  purchased,  pending  a  qu. 
impedit  for  the  same  avoidance.         184 

2.  Where  the  ordinary,  metropolitan,  or 
king  present  for  lapse,  or  the  pope 
makes  provision :  y^  any  of  these  col- 
latives  will  serve  the  patron  for  a  pos- 
session in  his  assise.  154 

ATTAINDER. 
See  FmftUurt.    Right  of  Action.  26  H. 
8.  c.  IS.    33  H.  c.  30. 

ATTAINT. 

1.  Will  not  lie  against  a  jury  for  a  false 
verdict  in  that  point  which  is  merely 
out  of  the  issue.  ^ 

3.  May  be  brought  for  excessive  damages. 

dL  May  be  brought  as  to  the  damages  by 
that  trespasser  who  is  no  party  to  the 
issue.  66 

4.  If  the  jury  find  either  against  common 
or  statute  law,  they  are  subject  to  an 
attaint,  though  no  man  inform  them.  227 

5.  Nothing  ought  to  be  given  in  evidence 
to  the  grand  jury  in  an  attaint,  but  that 
which  was  given  in  evidence  to  tlie 
petty  jury.  Ibid. 

6.  See  Stor  chamber.  1 1 3 

ATTORNEY. 

1.  His  duty  and  oath.  9 

2.  Though  made  irrevocable  may  be  re- 
voked. 13 

3.  If  he  follow  a  cause  to  be  paid  in  gross 
when  it  is  recovered,  this  is  champerty. 

117 

4.  Where  he  is  plaintiff  or  defendant,  as 
executor  or  administrator,  he  hath  no 
privilege,  but  the  suit  must  proceed  in 
the  same  case,  as  if  it  were  by  or 
against  the  testator  or  intestate.       177 

ATTORNMENT. 


AVERMENT. 
Vide  Declaration.    Pleading. 

1.  Where  the  want  of  it  in  a  declaration 
shall  be  supplied  by  an  intendment  or 
implication.  ^  245 

2.  May  be  taken  upon  a  will.  32 

3.  An  arbitrament  in  writing  cannot  bo 
supplied  by  the  averment  50 

4.  A  special  averment  may  make  an 
award  pleadable  in  bar.  Ibid. 

5.  A  special  averment  must  be  made  upon 
pleading  a  general  pardon.  05 

6.  There  needs  no  averment  of  that  in 
plea  or  declaration,  which  will  come 
more  properly  on  tlie  other  side.  71,  124 

7.  There  needs  no  averment  in  a  declara- 
tion, where  it  appears  there  are  recipro- 
cal remedies.  88,  106 

8.  Where  the  consideration  of  letters  pa- 
tents must  be  averred  in  pleading,  and 
where  not  231 

9.  Where  the  administrator  durante  mi- 
nore  ataiCy  is  plaintiff,  there  the  nonage 
of  the  executor  ought  to  be  averred ; 
aecus,  where  he  is  defendant  521 

10.  He  who  pleads  a  dispensation  to  hold 
in  commenaanij  confirmed  by  tlie  king's 
charter,  umst  aver  tlio  performance  of 
the  conditions  contained  in  it    141,  142 

11.  Averment  is  vain,  where  the  law 
judges  Uie  contrary.  156 

12.  Where  in  pleading  an  estate  made  to 
a  feme  coveH,  the  Sarongs  assent  must 
be  averred,  where  not  204 

13.  Where  in  an  avowry  for  rent  reserved 
at  M.  or  thirty  days  afler,  averment 
that  it  was  behind  at  the  time  of  the 
distress  shall  be  sufficient  208 

14.  Where  a  man  may  aver  agrainst  a 
record,  and  where  not  264,  265 

15.  Some  presumptions  of  law  are  so  vio- 
lent, as  thougli  they  be  false,  yet  a  man 
cannot  aver  against  tliem.  297 

AUDITA  QUERELA. 
See  Execution. 


1.  The  judgment  is  to  be  discharged  of 
the  execution.  2 

1.  If  a  copyholder  surrender  his  rever-   2.  Where  he  who  is  once  so  discharged, 
sion,  there  needs  no  attornment  177,  178       shall  never  be  taken  again.  ibid. 

2.  The  surrender  of  a  reversion  could  not  3.  Nor  bo  that  escapes  of  his  own  wrong, 
enter  yot  for  a  condition  without  at-  60 
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4.  A.  brings  several  actions  of  trespass  day  upon  the  siatote,  the  plaintiff  in 
against  B.  and  C  for  the  same  trespass ;  admitted  to  all  pleas.  108 
the  jury  find  for  B.,  so  t]iat  A,  is  barred,  7.  Good  in  part,  and  bad  in  part,  of  his 
and  against  C,  so  that  A.  recovers ;  own  sliowing.  133 
^tftffe,  whether  C.  may  have  an  audiia  8.  The  avowry  may  be  part  for  rent,  and 
mterela  n{X)n  the  other  judgment      54  part  for   penalty,  ana   return  may  be 

5.  If  two  joint  and  several  obligors  be  awarded,  if  either  of  the  causes  be  just, 
sued  jointly,  and  both  taken  in  execu-  both  being  severaL  Ibid. 
tion,  the  death  or  escape  of  one  shall  9.  The  avowry  for  a  heriot  must  show 
not  discharge  the  other.                      59  what  it  should  be,  beast  or  other  thing. 

G.  If  two  joint  and  several  obligors  be  17(i 

sued  severally,  and  once  a  satisfaction  10.  The  grantee  or  surrenderee  of  the 

be   had   against  one,  or  ajsrainst   the  moiety  of  the  reversion  of  a  copyhold 

sheriff   upon  the  escape  of  one,  the  may  avow  for  the  moiety  of  the  rent 

other  may  liave  an  audita  querela.  Ibid,  177 

7.  If  the  plaintiff  have  had  satisfaction  11.  Where  surplusage  in  the  avowry  shall 
against  one  trespasser,  and  proceed  to  not  hurt  108 
require  it  against  another,  an  audita  12.  The  form  of  an  avownr  for  rent  re- 
micrela  will  lie.                                    06  served  at  M.  or  within  few  days  after. 

8.  He  who  hath  a  release  afier  verdict,  208 
and  before  judgment,  cannot  plead  it,  AUTHORITY. 

but  must  help  himself  by  audita  querela.  See  C&mmianon.    Sheriff. 

102 
{).  In  what  case  he  who  hath  a  release   1.  Where  he  that  hath  but  a  bare  au- 
after  judgment,  may  have  benefit  of  it       thority,  as  a  master  of  a  ship,  hath 
in  audita  /querela,  in  what  not  283       power  to  pawn  it,  by  the  civil  law, 

though  not  by  ours.  12 

ANCIENT  DEMESNE.  2.  Of  an  under  sheriff  or  attorney,  though 

made  irrevocable,  may  be  revoked.    13 

1.  Is  subject  to  execution  bv  eUgiL  47, 48  3.  Where  an  authority  and  interest  may 

2.  What  actions  will  lie  of  land  in  ancient  be  joined  in  one  act.  ^  ^  1!» 
demesne,  what  not                          Ibid.  4.  If  a  record  be  sent  by  mittimua  to  the 

S.  The  tenants  are  subject  to  statute  laws,  bishop  of  Durham,  requiring  the  trial  of 

tliough  they  contribute  to  knights'  fees.  it   ad  proximam*  curiam,  though   the 

48  proceedings  be  not  all  ad  proximam  cu- 

4.  The  form  of  pleading  it,  Sec  Pleading,  riam,  but  upon  many  adjournments,  it  is 
sect.  25.  well  enough.                                138,  139 

5.  Tried  by  doomsday  book.                  188  5.  Authority  given  by  law  mibt  be  strictly 

executed,  and  camiot  be  modified.  153, 

AVOWRY.  ir>4 

G.  When  an  act  in  itself  indifferent  shall 

J.  If  tenant  in  tail  make  a  fine,  yet  the  be  said  to  be  denied  out  of  }ii3  interest, 

donor  is  coin{)clliiblc  to  avow  upon  him  ;  and  where  not                          l59,  100 
sttcuSf  of  tlic  lord,  when  tenant  in  fee 

hath  made  a  fine.                               337  AID  OF  A  COMMON  PERSON, 
li.  If  tenant  hi  tail  jointress  alien,  and  the 

issue  enter,  Uio  donor  is  compellable  to  1.  May  be  prayed  by  tenant  by  the  cour- 

avow  upon  him.                                 Ibid.  tesy,  who  comes  in  as  voucliee,  after  a 

3.  The  avowant  cannot  have  judgment  to  grant  of  his  estate  with  warranty.  2! 
recover  rent  or  thing  distrained  for,  but  2.  Or  by  a  coparcener,  who  comes  in  as 
only  to  have  the  beast  restored  as  a  voucliee,  afler  a  fine  made  by  him  with 
lawful  distress  not  to  be  replevied.     01  warranty.                                           Ibid. 

■I.  For    ciiHtoniury   profits  for  a   fine   of 

uiienation,  or  for  a  rent  charge,  the  BAIL. 

avowry  was  upon  tlic  land,  at  common 

law.                                                      108  1.  May  be  entered  into  the  kinff's  bench 

5.  Where  the  avowry  was  upon  the  land,  the  last  day  of  the  term,  though  the  de- 

at  the  common  law,  there  the  plaintiff  claration  came  in  tlie  first                   70 

niay  plead   any  discharge,    tliough  a  2.  The  bail  and  tlie  principal  cannot  join 

mere  stranger.                                   109  in  a   writ  of  error  upon  the  several 

0.  So  likewise  where  the  avowry  is  this  judgments  against  them.                     72 


a  The  bail  cuidoc  render  the  body  of  the  initio,  between  the  barpunor  and  bar- 
defendant  in  the  C.  after  a  writ  of  error  ^ainee.  that  the  heir  ot  the  banrainoo 
brought  bv  him.  IIH       shall  be  in  ward.  l;«i,*2^^2 

4.  The  form  of  the  entry  upon  the  roll  in  6w  When  the  deed  is  enrolled^  the  Mate 
discharge  of  the  baiL  Ibid.       passes  by  the  etaUite  of  uses,  and  not 

5.  If  a  defendant  bring  a  writ  of  error,  bv  statute  of  enrolments.  ld(> 
iputre,  if  the  bail  be  not  forfeited,  though  7.  l*hc  bargainee  cannot  bargain  and  sell 
he  afterwards  proceed  not  in  the  writ  to  another,  till  his  own  deed  be  enn^l- 
of  error.                                             ibid.       ed.                                                      ihid. 

6.  What  kind  of  rendering  the  body  of  the  a  The  day  of  the  date  shall  not  be  count- 
defendant  shall  be  sufficient  to  discharge  ed  any  part  of  the  six  months,  l^i 
the  bail,  and  what  not.                        210   9.  Yet  the  enrolment  may  be  tlie  very  day 

7.  Any  time  before  the  scirt  facias^  or  the  of  the  date,  by  the  intent,  not  hv  tho 
return  of  it,  it  is  sufficient  for  the  bail  letter,  of  the  statute.  '  140 
to  render  the  body.                           Ibid,    10.  If  the  bargain  and  sale  liave  no  date, 

8.  Where  the  want  of  bail  in  B,  It  will  the  six  months  must  be  reckoned  from 
make  the  judgment  erroneous,  and  how  deliTcry.  Ibid. 
that  error  must  be  assigned.      ^(34,  2G5    11.  If  I  bargain  and  sell  to  •■!.,  ami  before 

enrolment  bar^n  and  sell  to   H.   by 
B^ILY.  deed  enrolled,  it  is  good ;  vet  if  Uie  deed 

to  .4.  be  after^^'ards  enrolled  witliin  six 
1.  Cannot  accept  rents  upon  the  change       months,  the  state  to  B.  is  void.  1(k> 

of  tenant.  154 

3.  Nor  enter  for  a  condition  broken.  Ibid.  BARON  AND  FEME. 

3.  Nor  in  an  assise  plead  a  release.      U^i     See  Posnbiiihf.    RemiUer,    IhU.     Con- 

4.  Where  the  bailiff  of  a  liberty  took  an  dition.     CtssHvit, 
inquest  of  office,  for  inquiry  of  damages. 

83    1.  Join  in  a  mortgage}  of  the  wife*s  tenn, 

the  feme  dies,  the  condition  shall  sur- 

BANKRUPTS.  vive  to  tho  barotf^^ts  well  as  the  tcnn 

See  El.  cap.  7.     1  Jac.  c.  should  have  done.  3 

2.  The  baron  by  the  intermarriage  hath 
1    The  creditors    may    come  in  at  any       full  power  over  the  wife's  term  to  alien 
time  after  the  commission,  if  it  be  be-       it.  Ibid. 

fore  distribution ;  stcus^  if  any  part  be   3.  If  thcyeme  die,  the   tcnn  surrivcs  to 
distributed.  287       the  baron,  and  if  tlic  baron  die,  it  sur- 

vives to  the /erne,  unless  he  dispose  it  3 
BARGAIN  AND  SALE.  4.  If  baron  and  feme  join  in  a  mortgage^ 

See  Enrolment.  this  is  no  disposition.  Ibid. 

5.  If  the  baron  purchase  the  fee,  tlic  term 

1.  A  bargain  and  sale  made  beyond  sea  is  not  extinct  Ibid. 
by  the  heir  of  a  recusant,  sent  over  for  G.  Theyeme  of  tlie  obligor  is  executrix  to 
education,  is  good  to  pass  the  land,  but  tlie  obligee,  she  cannot  sue  her  lius^ 
the  king  is  not  bound  to  give  livery  to  band.  10  (purre. 
the  bargainee.                                       74   7.  What  shall  be  said  an  advancement  to 

2.  May  be  acknowledged  and  enrolled  be-  tho  feme  of  the  husband's  lands  witliin 
fore  a  justice  of  peace  of  Uie  west-rid-  Ifi  il.  H.  51 
ing  in  Yorkshire,  and  the  clerk  of  the  8.  Where  a  feme  covert  shall  not  be  so 
peace  there,  if  the  lands  lie  in  the  west-  much  favored  as  an  infant,  and  why.  !)5 
riding ;  yet  the  words  of  the  statute  are  9.  A  feme  covert  is  not  piiiiishablo  iijion  a 
justice  of  peace  in  the  same  county.  128       fair  plea  of  jointc  nancy,  witliin  the  stat- 

3.  If  made  of  lands  lying  in  a  corporation,  ute  of  34  E.  3.  c.  Ibid. 
within  a  county,  quare,  whether  the  10.  A  feme  covert  is  punishable  upon  rav- 
acknowledgment  and  enrolment  of  it  ishment  of  wards,  witliin  tho  stat  of 
before  a  justice  of  peace  and  tho  clerk  Mtrton  and  W.  2.  and  for  a  tediMMevtin 
of  the  peace  of  the  corporation  be  good.       witliin  tlie  statute  ofAlrrton.        IK),  U4, 

Ibid.  im;,  JW 

4.  May  bd  enrolled  after  the  death  of  the  11.  A  feme  covert  is  punishable  ui>on  mal- 
bargainee.                                            136  efactoribut  in  parent.                      ))5,  !I7 

5.  If  enrolled  afler  the  death  of  the  bar-  12.  A  feme  covert  is  iniprisoiiable  for 
gainee,  yet  it  so  passes  the  estate,  ab  force.                                                U7 
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Mi.  A  fane  eoveri  is  piinishftblc  within  10 
Kl.  for  hcariiiff  mastiOM,  and  within  tf ) 
El.  for  not  coming  to  church.  Ibid. 

14.  Wtiftmc  roreri  bo  acquitted  upon  an 
appeal,  tjuti'n;  whether  nlie  sholl  have 
daina^oH  H^fainst  the  abettor,  for  a  monk 
»«haU  not.  CM 

I,*!.  \Vhi.'n  a  wroniic  is  done  to  feme  covert ^ 
she  witli  ht'r  husband,  and  she  alone, 
at\er  hid  death,  sliall  have  action,  and 
Uic  damages  recovered  by  and  for  her. 

IGu  If  an  action  be  brourfht  against  hm-on 
Ki\i\frmey  and  the  feme  die,  though  it 
were  at\er  a  verdict,  yet  no  judgment 
can  be  given  ngninsst  the  fHimn,  Ti!* 

17.  After  a  verdict  n gainst  the  baron  and 
Jeme,  ihcjime  cannot  pray  to  be  receiv- 
ed. 177 

15.  \(9Himn  nnd  ft mr  be  !«ued  in  debt  for 
tiie  recusancy  of  the  femcj  botli  must 
api>ear,  or  both  be  outlawed.  17!) 

VJ.  Thev  cannot  be  joined  in  one  action 
of  d(.'bt  against  them  for  several  con- 
traclK,  one  made  by  Xho  fimt-  diim  sola, 
tJir  other  by  tin.'  baron.  184 

^HK  They  can  neither  expressly,  nor  by 
acceptance  of  a  new  lease,  surrender 
tlic  wifc^H  freehold,  so  as  to  bind  her 
surviving.  ^  tilKl,  'iOI 

'-il.  An  estate  made  to  a  feme  cortrl  dt 
nttvo  vests  till  the  hanm  dissent,  but  to 
ti  new  b'lis*'  to  a /<m»,  wIjo  was  les-^'M- 
be  top',  vi'sli  ijttt  til!  assj' lit.  'J(»-l 

*i*J.  Fvmt:  Irssi'e  for  yars  of  a  mill  tnke.s 
hanni,  the  hitnni  niulftmt  r'limot  join  in 
an  action  hjmhi  the  c;«se  tor  the  suit,  l>e- 
f.Mii-st'  it  is  tiiilyto  recover  (iaiiiairt's,  and 
iitit  tljo  trriij.  lrl> 

'£i.   Win  rt?  tlie  j»r«>mise(»f  till*  hurun  to  the 

fnn* ^  bLtore  coverturtr,   is    releiL«<ed    by 

«(»verturc.  '-ilij 

*il.  h\mr  conrt  h»\ies  a  fine  alone,  this 
shall  bind  her,  but  ]i(>r  husband  may  de- 
feal  it,  for  himselt'aiiil  Imt  tot).  "iri'y 

*i.'>.  Func  rtii'trt  is  not  bound  by  a  di-ed 
enrolled  in  liimdiin,  unh'ss  she  b(j  exam- 
ine«l.  //„>/. 

*2<».  If  the  haro)i  be  indebted  to  tlu>  kinir, 
he  may  a.s.si»rn  a  debt  due  to  theyJ-wr 
before  coverture.  t>.">.'{ 

U7.  Land  is  dcvisi.'d  to  a  feme  executrix, 
during  the  minority  of.),  to  hold  to  her 
own  use,  without  account,  provided, 
that  she  keep  and  educate  the  said  ,'J, 
at  school,  &c.  This  is  such  a  term  in 
the  executrix,  as  will  be  given  to  her 
husband  upon  intermarriage.  i^5 

HARONS. 
See  Prrrs  of  the  Realm. 


BARONET. 

1.  A  knight  and  baronet  ought  to  bu  ?\V'*i 
by  tliat  title.  li* 

BAR. 

1.  Where  the  bar  is  insufficient,  and  u^ 
plaintiff  makes  an  insnfiicient  replici- 
tion,  he  cannot  havA  Judgement,  14 

2.  In  an  account,  the  form  of  it.  % 
.*).  In  a  prohibition,  the  tomi  of  it.  ;j< 
4.  In  an  Hction  for  estovers,  appendant  :<; 

a  house  that  is  fallen,  tjio  plaictif 
shall  only  be  barred  pro  tempore :  but  if 
the  ^daintiff  brinjgf  an  asaigc.  or  qu^j^t 
permUtai,  fpttrre,  if  it  be  not  final.        -U) 

.'>.  If  the  issue  in  tail  be  once  barred  il 
the  formedon  by  warranty  ami  afsei-. 
lie  is  barred  for  ever,  tliough  iie  al\:- 
wards  alienate  the  assets.  /hi.j. 

t5.  Where  the  pleading  of  a  former  awa."!. 
with  a  sj)ecial  averment,  siiall  be  a  Isr 
in  a  new  action.  So 

7.  In  an  action  of  fal.se  iinprisorm;*.'!!*, 
what  bar  is  not  good.  tzi 

H.  In  debt  upon  an  obligation,  to  plead  th' 
plaintiff's  acceptance  of  a  new  1-ond  i:i 
satis  taction  of  the  old,  is  no  ijooil  bar. 

!>.  Hut  if  issue  be  joined  upon  t:ic  i-'vept- 
nnre,  and  the  plaintil^s  br  i,«ui>ii.*, 
'jutin^  wliotlur  llii-!  pli-:?  In*  ^ui'h  . 
('ont»'s>i"-n  ol"  tin' ;u  tii.tii,  ;:<  'Ii*-  ]■":■.::!•"' 
shall  Iiavi" judjrinrn!  notwii'i--' :i:;i::',.:.  ■ ' 

I().   It'  a  man  rt'ct)viT  in  :iii  ,'fiMiiMi    i!  ir  ■-- 

))ns.-*  al  the  c»»:iimii»ii   l.iw.    ti.i-   s.ii!^  ".';r 

him  in  a  writ  of  ns\ishnj«'Tjr  «■!"  \-  isr. .  ■: 

in  tri»spa.<s  ii]»on    .">  H.  *i.  S  ]{.  t\.  r:r.'-- 

fmttn'ihuA  in  pun  is,  \.\\  '.-l 

II.  .A  recovery  m  trespass  nf  ;i;.>-.t;.':  ,-t:.-' 
battery,  is  a  gootl  plea  in  ht^,  in  an  -ip- 
peal  of  mayhem.  Ihi/L 

Vi.  A  recovery  \\\  farnn  don  lu  tUiruid*- 
is  no  bar  in  mortdmirtsttr.  \\n'. 

\'\.  In  dower  a«:ainsi  iho  ft ojfet  ,dit in tn  «  ' 
charters  is  no  plea.       '  li:l 

11.  In  a  (jnarc  imptdit  by  the  chrincr  li-r 
and  university,  for  the  present iitiori  ■..rn 
church  belonging  to  a  reiu-:aiit  onn\;.\ 
it  is  a  good  bar  to  say,  beiori-  the  avoiii- 
ance  the  land  was  seized  t'or  thep''na.fi 
of  twenty  pounds  a  month  in  the  kiiL'^V 
hands.    *  y}ii,  |jr 

1,1.  If  two  several  informations  be  evhii'ii- 
cd  by  several  persons  against  the  sajn- 
person,  for  the  same  offence,  uj'o:;  O.v 
same  day,  this  is  sufficient  to  bar  l»-iii 
the  intbrmers.  pj* 

10.  If  an  avowry  be  made  for  optimnn 
animal  as  an  hcriot,  9ti<rrf ,  whether  ind- 
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la  hahmi  mwmaHa  be  a  good  plea.    176 

17.  In  an  action  of  debt  upon  an  escape 
nvl  tid  record  is  a  ^ood  plea.  209 

18.  The  incumbent  in  a  quare  imptdit 
cannot  bar  the  plaintiff  by  entitling  any 
other  than  the  patron,  under  whom  he 
claims.  319 

BASTARD.    BASTARDY. 

1.  Where  it  is  triable  per  jmm,  and  not  by 
the  ordinary.  117 

BILL  IN  STAR  CHAlfBER. 
See  SUtr  Chamber. 

BISHOP. 

See  Ordinary    and    ArchhUhop,    21  H. 

a  cap.  21.    PlundUUs. 

BRIEF. 
See  .Abatement  of  Writ,  and  Writ. 

BREVE  EPISCOPO. 
See  Judgment  hy  Law.    Corporation. 

1.  What  societies  and  companies  of  men 
may  make  by-laws,  and  how  far  they 
■hiul  bind  strangers,  and  what  notice  to 
strangers  is  requisite.  212 

CAPIAS  AD  SATISFACIENDUM 

PRO  FINE. 

See  Evidence.     Execution.     Peers  of  the 

Realm. 

CAPIAS  UTLAGATUM. 

1.  Is  primarily  the  king's  suit,  and  for  the 
subject  but  in  the  second  degree.     117 

2.  This  kind  of  suit  may  be  discharged  by 
the  king,  when  the  kmg  does  any  act 
to  frustrate  the  outlawry.  Ibid. 

3.  The  king's  protection  to  his  debtor  will 
not  discharge  this  suit,  if  not  made 
known  to  the  corpuers.  Ibid. 

4.  Where  the  defendant,  who  comes  in 
upon  a  capias  nUagatum,  shall  be  in  ex- 
ecution for  the  party  at  his  prayer, 
where  not.  Ibid. 

CERTIORARI. 

1.  Where  the  certiorari  is  directed  to  the 
justices  of  peace,  the  eusios  roL  cannot 
certify,  though  he  keep  all  the  records. 

2.  If  it  go  out  to  R  it  is  to  certify  the 
record  itself.  135 

3.  Out  of  the  common  pleas  is  only  certi- 
fied tenorem  reeordi.  1  bid. 

69 


4.  Out  of  the  chancery  removes  the  re- 
cord itself,  and  may  send  it  by  miilimHs 
into  the  common  pleas..  ibid. 

CERTIFICATE. 
See  FaHer  of  Record. 

1.  Where  London  cannot  try  their  cus- 
toms by  their  own  certificate. 

85,86,87 

2.  If  the  mayor  and  commonalty  make  a 
false  certificate,  the  action  lies  against 
the  corporation,  not  against  the  record- 
er. 87 

3.  Where  the  feodaries  certificate  is  as 
good  as  an  ofiice  by  the  course  of  the 
court  of  wards.  91 

4.  See  Certiorari.  I 

5.  Where  the  bishop  of  Durham's  certifi- 
cate of  a  record  sent  thither  to  be  tried 
is  good,  where  not  138, 139 

OF  A  MATTER  IN  FAIT. 

1.  Where  the  king*s  certificate,  under  his 
si^n  manual,  was  allowed  for  a  proof 
without  exception.  *^'^ 

CESSAVIT. 


213 


1.  Brought  by  a  baron  and /erne,  the  writ 
must  conclude  to  theyeme  only.  1 

CHALLENGE. 

1.  If  the  issue  concern  the  city  or  corpo- 
ration which  makes  the  pannel,  or  any 
of  their  body  go  on  the  jury,  or  any  kin 
to  them,  this  is  a  good  cause  of  chal- 
lenge. 87 

2.  In  an  assise  by  a  dean  and  chapter,  a 
juror  was  a  kin  to  one.  of  the  prebenria, 
and  the  challenge  allowed.  ibid. 

3.  It  may  be  to  the  array,  or  to  the  polls. 

108 

4.  There  can  be  no  challenge  neither  to 
the  pannel,  nor  to  the  poll,  till  a  full  jury 
appear.  235 

5.  The  challenge  to  the  pannel  must  be 
taken  before  any  be  sworn.  ibid. 

6.  There  may  be  a  challenge  to  the  pan- 
nel by  exception  to  the  sheriff,  afler  a 
tales  prayed  to  him.  ibid. 

7.  The  plaintiff  may  challenge  the  pannel 
by  exception  to  tLe  sheriff,  after  a  ven- 
ire foe.  prayed  to  him,  though  the  cause 
of  challenge  were  before  the  prayer. 

Ibid. 

8.  A  juror  may  be  challenged  for  a  cause 
happened  since  he  was  sworn ;  not  so  of 
the  pannel.  ibid. 


54G  I^OKX. 

CHAMPERTY.  to  certain  obcs,  this  is  no  legacy  in  law. 

See  Maintenance,  21  E.  1.  Stat  of  Cham-  but  in  eqoity ;  and  the  suit  must  be  in 

ptrty.  the  chancery,  and  not  in  the  spiritual 

court.  Ihid. 

CHANCERY.  22.  If  men  were  ffood  and  skilful  plead- 

See  Tktil  8.  era,  there  would  not  be  cause  of  so 

many  suits  here.  267 

1.  Is  a  fundamental  court,  as  ancient  as  23.  The  difierence  betwixt  procesg  ad 
the  kingdom  itself.                              63  audiendum  judicium^  and  proetM   for 

2.  Is  absolute  unlimited,  though  out  of  hearing  only.  1, 195 
discretion  it  entertains  some  forms.    63  94.  Where  the  serving  one  defendant  to 

3.  May  justly  leave  its  own  forms  in  spe-  hear  judgment  shall  serve  for  all,  where 
cial  cases.                                        Ibid.  not                                                     270 

4.  It  doth  and  must  observe  essential  25.  How  far  it  may  relieve  aeainst  cestui 
forms  of  proceedings,  viz.  processus  le-  que  tue,  and  his  new  feofiees,  which 
gUimos.                                             114  had  notice  of  the  former  uses.    Vide 

5.  Such  a  court  is  incident  to  a  county  Uses.  349, 350 
palatine.                                               G3 

&  It  lies  not  in  grant  or  prescription.  CHARGE  AND  DISCHARGE. 

Ibid. 

7.  Is  settled  in  London,  and  the  cinque  1.  The  discharge  of  one  obligor  in  law 
ports,  by  act  of  parliament             Ibid.  discharges  the  other.                           10 

8.  Where  the  chancery  decreed  the  land  2.  If  the  king's  debtor  seU,  and  the  pur- 
to  the  plaintiff,  till  the  defendant  should  chaser  convey  to  the  kin^,  the  land  is 
produce  the  evidences.                     109  discharged,  though  the  kmg  reconvey 

9.  It  believeth  mere  titles  in  law,  where  it  45 
deeds  are  not  extant                      Ibid.  3.  The  lands  of  the  king's  debtor  are  not 

10.  Where  depositions  taken  in  the  court  discharged  by  a  release  of  all  rights 
of  the  council  of  York  shall  not  be  al-  and  titles  from  tibe  king.  46 
lowed  in  chancery.                            112  4.  If  the  conusee  purchase  part,  all  the 

11.  Where  depositions,  though  taken  other  lands  in  the  hands  of  the  other 
without  bill  and  answer,  are  allowable  feoffees  are  discharged.  lUd. 
in  chancery.                                     Ibid.  5.  The  first  disseisor  was  chargeable  at 

12.  An  ambassador  cannot  sue  here  as  conunon  law  with  the  whole  damages, 
procurator  general  for  all  or  any  his  in  respect  of  his  remedy  over.  98 
majestjr's  subjects.                     11(]^  114 

13.  Where  those,  who  offered  indictments  CHURCH  or  CHAPEL. 
in  B.  R.  upon  proceedings  in  chancery.  See  Parish. 
after   judgment,    were    for  that,  and 

some  mdircct  dealings  therein,  prose-  1.  The  church  and  churchyard  are,  inlaw, 

cuted  in  the  star  chamber.                 115  the  soil  and  freehold  of  the  parson.    09 

14.  The  chancery  mav,  by  certiorari  and  2.  The  use  of  the  body  of  the  church,  and 
mittimus,  remove  the  record  itself  into  the  repairs  and  maintenance,  is  common 
C.  B.                                                    135  to  all  the  parishioners.                     Ihid. 

15.  For  their  proceedings  in  case  of  3.  The  disposal  of  the  pews  in  the  body, 
charitable  uses,  see  43  £1.  c.  or  an  isle  or  chapel  joining  to  the  body, 

16.  Where  causes  and  issues,  trial  by  and  the  repairs  of  them,  oelong  to  the 
common  law  and  by  jury,  are  not  exam-  ordinary.  /Wrf. 
inablo  there.                                      203  4.  No  man  can  challenge  a  seat  in  the 

17.  Cannot  relieve  against  a  statute  law.  body,  without  a  special  reason,  as  pre- 

Ibid.  scribing  to  repair.                             ibid. 

18.  Where  it  shall  relieve  without  and  5.  Where  a  chapel  of  ease  is  given  by  the 
against  equity  itself.                           225       stat  of  chauntries,  where  not  123 

19.  It  is  a  just  ground  of  equity,  that  sur-  6.  Their  several  precincts  and  separa- 
eties  should  be  equally  charged.       264  tions.                                               66, 67 

20.  Shall  give  relief  in  those  cases,  that 

are  within  the  equity  of  the  spiritual  CINQUE  PORTS. 
law.                                                    265 

21.  If  lands  be  appointed  to  be  sold  by  1.  Have  a  court  of  chancery  by  act  of 
executors,  and  the  money  to  be  disposed  parliament.                                           63 
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1.  What  it  is,  and  bow  it  hcgma.  988 

2.  Anciently  allowed  to  those  in  ordera 
only.  Ihid. 

3.  How  it  came  lo  be  extended,  and  why. 

4.  The  time  of  claiming  it.  38S 

5.  Why  purgation  was  required,  notwitfa- 
■tanding.  Ibid. 

6.  Might  anciently  have  been  prayed  be- 
fore conviction,  but  not  now.  S89 

7.  Three  tiling  to  be  observed  in  giving 
nod  taking  the  clergy  at  tlie  common 

law.  3<si,aao 

9.  May  be  allowed,  though  tlie  ordinary 
be  absent.  3M) 


cannot  be  without  tlie  pat- 
II.  151 

10.  C»mmtnda  lemtstrU  ia  but  t,  seques- 
tration of  the  fruits  and  cure,  till  the 
patron  presenL  ISO,  153 

11.  Conmenda  temporary  cannot  be. 

Ibid. 

a.  Commendatory  temporary  is  no  luc- 

cesBor,  nor  can  be  predeceaaor;  can  have 

nojurif  tifrum,  nor  be  sued  in  annuity, 

noi  take  a  fee  simple.  IS) 

13.  Commtnda  cannot  be  of  a  church  fid 
len  into  a  lapac.  154, 155 

14.  The  word  e(/mnitnda  not  found  in  our 
law  books,  till  the  stat  of  25  H.  8.  c. 

155 


COLLATION, 
fide  Itaptt. 

COLLUSION  oa  COVIN. 

1.  Where  a  practice  by  collusion  will 
bear  an  action.  33 

3.  Where  a  verdict  in  one  action,  shall  be 
■  conviction  of  collusion  in  another  ac- 
tion. Ibid. 

%  Where,  and  to  what  intents,  a  covenous 
conveyance  is  esteemed  in  law,  as  no 
conveyance.  72 

4>  Where  ttie  colluaion  is  apparent,  as 
feoffinent  of  the  son  and  heir,  the  lord 
may  enter ;  not  so  upon  any  other  feof- 
fee, without  proof  convenient.  159 

OOMMENDA,  oa  COMMENDATORY. 

I.  Where  the  commendatory  or  parson  of 

O.,wlloae faculty  or  conlirmation  isonly 

to  hold  it  while  he  rGmaina  bishop  of  C, 

is,  notwithstanding,  an  absolute  parson. 

107 

3.  The  form  of  the  dispensation  to  hold  in 
tmnmendart.  141 

3.  Crnnmendam  rtXintrt  ia  no  cvnancndam 
properly,  though  commonly  ao  called. 


15.  The  difference  between  c 

rtHntrt  and  captrt.  I.W 

16>  No  commendatory  but  of  a  pc'PBtuihr 

can  plead  with  the  patron.  163, 163  ' 


a  quolvpkz,  tt  qtudit. 

144, 145 

5.  Commtnda  itmalrit  ceases  by  lapse 
incurred,  fuia  fMtJura  appttit  ptrftdwn. 

6.  Ormmaida  cannot  be  to  a  church,  that 
is  full,  not  more  thanspreseotmenL  150 

7.  The  difference  betwixt  a  cojnmtnda 
and  preaentnwnt.  /friif. 

8.  Commtnda  defective  in  the  constitution 
of  it,  cannot  be  mode  good  by  the  exe- 
cotioa.  151, 153 


1.  Commission  works  upon  that  which 
waa  not  then  in  being.  36 

2.  High  commissionera,  by  virtue  of  the 
commission,  seise  two  parts  of  the  recu- 
sant's manor  for  the  pen^U  of  twenty 
pounds  a  month,  due  by  33  Eliz.;  ttiis 
prevents  the  university's  titlo  to  the 
presentation  due  to  them,  upon  the  some 

-  -  by  3Jac.  cap.  136,137 

COMMON. 

1.  Appendant  may  be  apportioned  by  the 
act  of  the  party ;  not  appurtenant     25 

2.  Of  estovers  appendant  (a  a  house  b 
not  lost  by  the  falling  down  of  the 
house,  but  revived  upon  the  reedifying. 

3!),«) 

3.  Of  estovers  not  lost  by  grubbing  up  the 
wood,  but  still  on  asaiae  will  lie.  43 

4.  In  trial  of  it,  tlie  freeholders  cannot 
witness  one  for  another.  92 

5.  A  copyholder  of  inheritance,  which 
hath  common  appendant  in  another 
manor,  purchases  the  freehold  and  in- 
heritance of  the  copyhold  ;  quart,  if  the 

be  extinct.  '"" 


of  part  of  the  land. 

7.  The  dividing  of  a  common  from  the 
"  prqudice  ""  '      "" 


COMMON  PLEAS  COURT. 


548  Index. 

2.  The  course  in  giying  the  daya  of  ap-  CONDFriON. 
pearance  to  the  vouchees.                   46                        Vide  ObUgtUwH, 

3.  Is  a  fundamental  court,  as  ancient  as 

the  kingdom  itself                              63  1.  That  the  feoffee  shall  not  alien,  void,  as 

4.  Where  thev  may  amend  the  entry  of  a  repugnant.  13 
judgment  after  a  writ  of  error  brouglit,  2.  Where  it  may  be  apportioned,  by  the  act 
and  the  record  certified.                    127  of  the  parties.  24,  where  noL    235, 313 

5.  Will  order  a  new  bill  to  be  filed  against  a  Where  the  word  pro  makes  a  condition 
an  attorney  after  verdict,  upon  oath  precedent,  and  where  subsequent  41, 42, 
made  that  there  was  a  bUl,  though  none  See  Chrants. 

to  be  found  filed  with  the  ctutos  brtvi-  4.  Must  destroy  the  whole  estate.          43 

urn.                                                     134  5.  Where  the  condition  contained  in  the 

6.  May  send  to  an  inferior  court  for  the  archbishop's  dispensation,  to  hold  in  om»- 
tenor  of  the  record,  by  ctiiiorari  out  of  mtnda^  and  confirmed  by  the  king's 
their  own.                                           135  charter,  must  be  averred  performed  in 

7.  What  courts  must  be  taken  to  have  the  pleading.  141, 142 
the  record  itself  removed  into  C.  B,         &  May  be  annexed  to  an  institution  by 

Ibid.  the  pope,  according  to  the  gloss.      145 

8.  Will  not  alter  the  vtnut  in  an  action  of  7.  The  entry  for  a  breach  cannot  be  by  a 
debt  for  rent                                       37  bailiff.                                                 154 

9.  May  at  their  discretion  permit  an  infant  8.  Not  to  alien  may  be  annexed  to  a  lease ; 
to  suffer  a  recovery.                           196  «ecii«,  if  the  lease  be  to  the  lessee  and 

10.  T^bc  court  is  in  such  case  to  examine       his  assigns.  170 
the  infant  and  hiB  guardian  too.  196,  197   9.  Not  to  suffer  a  common  recovery  an- 
il. An  information  upon  28  £1.  for  recu-       nexed  to  an  estate  tail,  is  void,  as  lepn^- 

sants  may  be  here.                            205  nant                                                 IM. 

12.  The  bail  cannot  render  the  body  of  10.  A  grant  of  a  house  upon  condition  not 
the  defendant  here,  after  error  brought  to  use  the  shop,  is  void,  and  why.  170 
by  himself.                                         116  11.  What  words  shall  make  it  in  the  king's 

13.  Where  the  court  refused  to  give  ser-  grant  :3l 
jeant  Towse  advice  how  to  plead  in  a  12.  Iflands  were  given  to  ftonmand/esie  in 
cause  depending  before  them.           188  special  tail,  upon  condition  that  the  baron 

14.  The  course  upon  the  render  of  the  should  not  levy  a  fine  with  proclama- 
body  by  the  bail.                                21 0  tions  to  bar  his  issue,  this  were  void.  961 

15.  May  amend  a  judgment  in  qu.impeditf  13.  Quart,  how  a  condition  may  be  said 
given  by  the  justice  of  assise.            327  to  wait  upon,  and  join  to  the  grant  276 

14.  If  a  lease  be  devised  to  a  Jeme^  upon 

COMMON  RECOVERY.  condition  to  keep  and  educate  ^.,  the 

Vide  Recovery,  baron  which  that  Jeme  shall  take  may 

perform  the  condition.  285 

COMPUTATION.  15.  Of  an  obligation,  where  not  broken, 

unless  the  intent  be  broken.  304 

1.  The  day  of  the  date  of  the  protection  16.  Of  an  obligation  expounded  by  matter 
shall  not  be  counted  any  part  of  the  dehors.  269,270 
year.                                                    139    17.  Of  a  term  mortgaged  by  baron  and 

2.  The  day  of  the  date  of  the  bargain  and  feme,  survives  to  tne  baron,  as  the  term 
sale  shall  not  be  counted  any  part  of  itself  should  have  done.  3 
the  six  months.                                  Ibid,    18.  Performed  by  the  daughter,  enables 

3.  The  day  of  the  robbery  shall  be  counted  her  to  retain  the  land  agamst  a  son  bom 
parcel  of  the  year.  139,140        after.  Ibid, 

4.  A  lease  a  confectione  takes  effect  the  19.  That  a  lease  for  years  shall  be  void 
same  day,  whether  dated  or  no.         140       for  nonpayment  of  rent,  it  is  not  void  till 

5.  If  a  bargain  and  sale  have  no  date,  the  demand.  3,  ^ 
six  monUis  shall  be  counted  from  the 

delivery.  Ibid,  CONFESSION. 

6.  The  six  months  for  proof  of  the  surmise 

in  a  prohibition  shall  be  accounted  ac-  1.  The  difference  between  h.  direct  con- 
cording  to  the  the  kalendar,  and  not  by  fession  by  bene  eiverum,  and  nient  dedirt, 
the  twentyeight  days.  179  164 


^ 
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3.  The  difforence  betweeo  the  party's  own 
confession,  and  the  finding  of  the  ver« 
diet.  Ibid, 

3.  The  confession  of  the  action  by  the 
executor,  how  it  worketh  to  the  ac- 
knowledgement of  assets.  178 

4  Of  one  defendant  shall  not  conclude 
the  other.  64, 193 

5.  Of  two  collectors  for  a  parish,  in  their 
acquittance,  cannot  conclude  or  bind 
the  right  of  the  parish.  G7 

6.  Of  the  action  of  the  defendant,  after 
issue  joined,  where  it  shall  be  reflised ; 
where  not  220 

CONFIRMATION. 
SeePar$an2,  Patron. 

1.  Tenant  in  tail  and  his  son  join  in  a 
grant  of  the  next  avoidance ;  it  is  void 
against  the  son,  and  no  confirmation.  45 

2.  A  lease  for  seventy  years,  made  by  a 
prebend  before  the  statute,  is  g(x>d, 
though  not  confirmed  till  after  the  stat- 
ute. 7 

3.  Where  a  stranger  seises  and  detains 
a  viUain  in  ^^ross,  a  confirmation  to  him 
W  the  lord  is  void.  99 

4.  See  Commenda.  1 

5.  He  who  is  wrongfully  collated  by  the 
bishop,  is  an  incumbent  capable  of  a 
confirmation.  902 

CONFIRMATION  OF  LETTERS 

PATENTS. 
See  31  H.  8.  c.  13.    34  H.  8.  c.  21. 

CONSENT. 

1.  Of  parties  to  a  mis-trial,  will  not  change 
the  law.  5 

2.  Of  parties  to  demur  upon  one  point  cer- 
tain, cannot  quit  the  court  of  their  office 
to  judge  upon  the  whole  record.  56 

3.  By  consent  of  the  plaintifis  in  a  qu,  tm- 

d.  the  king  may  have  a  writ  to  the 
lop,  though  his  title  be  not  clear.  127 

4.  Of  the  parties  in  pleading,  cannot  quit 
the  court  of  their  office,  to  abate  the 
writ  279 

CONSIMILI  CASU. 

1.  Brought  by  baron  and  yeme,  the  writ 
must  conclude  to  theyeme.  1 

2.  If  the  demandant  count  of  an  alienation 
in  fee,  yet  the  defendant  shall  make  his 
traverse  to  alienation,  modo  et  formoj 
and  the  demandant  shal  maintain  the 
issue  by  alienation  in  tail,  or  for  life ;  for 
they  are  all  alike  material.  105 


CONSTABLE  AND  MARSHAL. 

1.  If  a  man  be  caUed  traitor,  there  is  a 
judicial  combat  allowed  him  before  the 
constable,  for  matter  of  satisfaction  in 
point  of  honor.  121 

CONSTRUCTION  OF  LAW. 
Qee  Averment.  Dedaratum.  Devise.  Elee- 
tion.    Estate.    ExposiJtion.    Forfeiture. 
Grants.    Law.    Pieading. 

1.  Where  it  shall  make  a  warranty  seem- 
ing entire,  to  be  divided ;  reddendo  sin- 
guta  sinridis.  24 

2.  Upon  a  Tease  doubtful  in  the  limitation 
of  the  term.  18,19 

3.  Upon  the  act  of  the  parties  for  appor- 
tioning a  condition.  24 

4.  Is  stricter,  where  the  tenure  is  charged 
upon  a  warranty  real,  than  where  upon 
a  chaUel.  25 

5.  If  the  lord  refuse  to  admit  his  customa- 
ry tenant,  the  law  shall  supply  admit- 
tance. 181 

6.  Actus  legitimi  nan  rtcipiunt  modum.  153 

7.  The  rules  of  law  must  not  be  guided  by 
the  improvidence  of  others.  217 

8.  Where  the  law  shall  construe  a  prior- 
ity in  an  instant.  36,  206  and  where 
not  88 

9.  Where  the  law  will  not  construe  any 
priority  in  the  same  day.  15S 

10.  What  shall  be  construed  fiction  of 
law,  what  not  222 

11.  If  cestuy  que  use  and  his/eoffee  join  in 
feoffment^  it  is  iheftoffmenJt  ofihe feoffee. 

311 

12.  Where  the  whole  term  shall  be  as  one 
day.  70 

CONSULTATION. 
See  Prohibition. 

1.  It  must  be  according  to  the  libel.    115 

2.  If  the  libel  be  for  all  the  tithes,  and  pro- 
hibition awarded  for  want  of  writ  to  two 
parts,  the  narson  cannot  have  a  consult- 
ation for  the  third  part,  but  must  libel 
de  novo  for  the  third  part,  qutere.     115, 

300,301 

3.  Where  the  libel  is  entire,  there  no  con- 
sultation can  be  awarded  for  part ;  secus, 
where  it  is  several.  191, 300,  301. 

4.  A  consultation  after  verdict  in  a  pro- 
hibition, is  final,  and  how.  286 

CONTEMPT. 

1.  If  the  tenants  of  the  land,  notwithstand- 
ing notice  of  a  writ  of  estrepment  di- 
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reeled  to  the  sherifl^  to  commit  wagte,  4.  Wliat  cautioii  is  beit  to  be  used  in  a 
this  is  no  contempt ;  otherwise  if  the  verdict,  where  the  doubt  is  like  to  arise 
writ  had  been  directed  to  them.         85       upon  the  misnomer.  125 

5.  Where  the  king  may  make  ordinances 
COPY  HOLDER.                         at  the  time  of  the  incorporation.        210 

6.  Cannot  make  by-laws  against  reason, 
1.  Cannot  lay  a  custom  to  fell  and  sell       or  the  laws  of  the  realm.  211 

timber.                                            6, 11  7.  Have  power,  by  the  very  incorpora- 

9.  Forfeits  not  his  copyhold,  for  non-pay-  tion,  to  make  by-laws,  without  express 

ment  of  an  unreasonable  fine.            135  clauses.                                           Ibid, 

3.  The  court  shall  judge  the  unreasona-  8.  What  by-laws  shall  be  said  against  rea^ 
bleness.                                            Ibid.  son.                                                   Ibid. 

4.  The  unreasonableness  must  come  on  d*  ^he  simple  incorporating  of  a  town, 
the  part  of  the  tenant,  by  special  plead-  excludes  not  foreigners  to  trade  there, 
ing  the  circumstances  of  his  case,  or  by  212 


givinjg  it   in  evidence  upon  not  ^uil^ 
pleaded,  that  so  the  court  may  jud^ 


CORONERS. 


upon  the  fact  agreed.  Idtd. 

Sw  The  demand  of  rent  or  fine,  so  as  to  1«  If  the  court  allows  the  plaintiflTs  sur- 

make  a  forfeiture,  must  be  of  the  per-  mise,  and  grant  process  to  the  coron- 

•on  of  the  copyholder.                      hid.  en,  ^iMrre,  whether  they  may  afterward 

^  If  a  copyholder  demise  by  license,  by  award  it  to  the  sherifiT.                        64 

indenture,  he  may  surrender  the  rever-  ^  Coroners  acting  as  ministers  of  jostice 

aion  by  the  name  of  a  reversion.       167  must  all  join;  as  judges  they  may  divide. 

7.  What  collateral  incidents   to  estates  70 

will  not  belong  to  copyholds,  without  3.  A  return  of  a  ven.  by  three  coroners, 

special  custom.                    *      215, 216  where  are  four,  is  error  at  commoii  law, 

&  If  a  copyholder  demise  by  license,  and  but  holpen  by  the  statute.               Ibid. 

forfeit  the  lease,  will  stand  against  the  4.  When  the  sheriff  is  plaintiff  in  the  ac- 

lord  perhaps,  qwnt.                          177  tion  of  wsste,  the  estrepment  shall  go 

9.  Where  the  severance  of  the  customary  to  the  coroners.  85 
tenement  from  the  manor  shall  not  pre-  5.  The  coroners  may  provide  aj^ainst 
judice  the  widow  in  her  customary  es-  waste,  by  taking  the  poase  anmiatus. 
tate.                                                  181  Ibid. 

10.  Where  the  widow's  customary  estate  6.  A  flight  found  by  the  coroner's  inquest 
shall  be  esteemed  in  law,  as  vested,  is  fiiud  as  to  the  forfeiture  of  goods, 
without  admittance  of  the  lord.       Ibid.  318 

11.  The  widow's  customary  estate  due  to 

her  who  was  divorced  a  '■  mensa  et  tho-  COSTS. 

ro,  though  there  were  cause  for  a  di-  See  Damagu. 
vorce  a  vinculo.                               Ibid. 

12.  A  copyholder  of  inheritance,  which  1.  If  damages  be  several,  and  costs  en- 
hath  common  appendant  in  another  tire,  though  part  of  the  action  fail,  and 
manor,  purchaseth  the  freehold  and  in-  judgment  for  that  part  be  reversed,  yet 
heritance  of  the  copyhold ;  quart  if  the  the  entire  costs  shall  stand.  6 
common  be  extinct                            IDQ  2-  If  a  prohibition  be  awarded  for  part, 

afler  sentence,  the  costs  taxed  before 

COPARCENERS.  the  prohibition  delivered,  cannot  all  be 

See  Parceners.  exacted ;  stcus  of  those  taxed  afler,  be 

they  never  so  high.  192 

CORPORATION.  S.  Where   the  plaintiff,  after    a  verdict 

See  By  Law.  against  him,  shall  not  save  his  costs  by 

^  exception  to  his  own  declaration.      219 

1.  When  in  pleading  and  suing,  the  crea- 
tion must  be  shewn,  when  not    64, 211  COVENANT. 

2.  When  an  obligation  made  to  a  single 

corporation  and  his  successors,  goes  to  1<  Where  it  lies  upon  a  warranty.     4, 28 

the  executors,  where  not                    64  2.  Where  it  lies  upon  a  covenant  in  law, 

3.  What  shall  be  a  misnomer  to  avoid  a  bv  demist.  12 
grant,  what  not                         124, 125  3.  Performance    of    covenants    may  be 
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Bkr  AfmiBrt  .1  wbo  vTMiffuIhr       lW»c«.  i:K  U"^ 

cjecti;  or  expreaslT  agmiut  all  stni^  &.  What  altmrntk^M  havii»  W<S(i  mtk^  m 

get%.  thid.       the  OMttMT  nnUtUM^  of  l^iriMMk  l^t  iW 

11.  Lies  ifaittst  Uie  lenor,  opoo  an  eject-  staL  of «  U.  ^  c.  M  *  l^lt^ 
ment  br  kioL                                     thid. 

12.  In  tiie  affiimatiTe,  cannot  take  awar  a  CX>URT  oa  iXH-RTS. 
precedent  power  or  interne             \T^ 

13.  That  the  grantee  of  trees  may  take  1.  When  the  court  i«  hound  mt  ^%t  to 
them  within  fire  jeara,  aoMunts'  to  a  diMdlow  the  mi«,/«if.  HT 
general  warrantj.                              17^  ^  When  to  ahate  the  writ.           Mn\  >I8I 

14  Where  corenants  to  do  all  acts  for  3.  Wherv  the  dctenmnationa  of  th« 
further  assurance  shall  he  sufficieut  to  king^s  court*  mak<^  |KMnta  to  b«  4^  fr^, 
declare  the  use  of  a  subsequent  fine  in  as  articles  are  said  to  be  ^fjM*%  ky  tho 
fees,  and  where  not  ^3, 374,  !I75       determination  t^  the  chur^'h«  ^IH 

15.  The  office  of  covenants  for  farther  4  AsmnirNt  r«in>«any  b\Hlyuiay  inform, 
assurance  and  quiet  enjoyment.        ;I75       any  where.  ^JHI 

16.  Covenants  must  be  taken  with  respect  5.  A  cause  judged  by  tiie  court  that  halh 
to  the  whole  context  and  contents  of  no  iurisdictiou  of  tho  causoi  in  uttorW 
the  deed.  Ibid,       void,  ri  cwram  nonjudict.  fiH 

17.  A  covenant  to  make  such  assurances  6*  Bound  to  judge,  fjr  ({(ftrio,  \\\n\\\  (he 
as  shall  be  reasonably  devised,  must  bo  whole  nKord,  though  doniurrttr  ho 
of  such  assurance  as  differs  not  from  joined  upon  a  point  reriain.  M 
the  bargain.                                     ihUL  7.  At\er  a  verdiot  thi^y  numl   urnko  no 

18.  How  covenants  may  be  said  to  wait  more  doubts  tlian  tlio  ^ury  umdo.  Mi 
upon,  and  join  with,  the  grant  906  8.  When  it  is  in  their  dim^rotion  (o  grant 

a  jirohibitiun.  tl7 

COVERTURE.  9.  Whorn  tlio  court  Nhall  judgo,  by  aiHrro 

See  Barun  and  Fane.  tion,  tho  convoniuncy  of  things  in  oer 

tain.  IN),  77 

1.  Was  not  protected,  at  common  law,  so   10*  How  tlio  courts  of  noninion  law  may 

much  as  infancy,  and  why.  95       bo  said    to  havu  unliuiitud  iMiwor  In 

cauHOM  traniiitory.  7U 

COUNCIL  TABLE.  11.  If  aOi^r  jlfniiirrnr  a  pitta  bn  plctadnd 

puia  darrein  wntinunnrfftuiA  a  iinw  dn- 

1.  Is,  as  it  were,  a  court  of  state.        114       murror  u|M)n  that,  ynt  thn  court  uiumI 

2.  Is  not  tied  to  any  set  form  of  proceed-  consider  of  thn  firnL  iliiiniirrnr.  N| 
ings.                                               Ibid,   13.  Tho  court  of  rciuiinon  law  iiniNt  t<« 

3.  Aji  ambassador  may  prosecute  there       pound  tlumo  staiiitiiN  roniiurnkng  twrlu 
for  his  master's   subjects,  but  not  in       siastical  courts.  Kl,  M 
chancery.                                         Ibid,   13.  Tha  court  shall  judgn  of  i  onvi'filunt 

4.  A  commandment  of  the  lords  of  the  timoto  rfiinovf*,  ii|HintlifMlenth  f»f  i^insiit 
council  pleaded  in  traverse.  VM       for  life,  or  U>  rnmnsn  corn  ifff  frotfi  tlifi 

5.  In  what  cases  they  may  command  a  common^  upon  Uie  faitlagrned  in  plitsd* 
man  upon  his  allegiance,  m  what  not  injB^  or  found  by  jury.  174 

97I9  379  14«  Hm  act  of  th«  court  iiilMwarrfiiig  « 
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eerHovmri,  wiQ  not  make  it  a  fiuler  of 
record  in  the  partjr.  135 

15.  Tlie  court  shall  judge  of  the  sufficien- 
cy or  insufficiency  or  a  surmise.      217 

16.  Where  in  a  case  of  ^neral  concern- 
ment, the  court,  for  avoiding  multiplicity 
of  suits,  may  direct  a  trial  to  be  had  in 
one  man's  case  for  all.  93 

17.  All  settled  courts  do  and  must  observe 
essential  forms  of  proceedings,  scU. 
proeutus  l^iiimos.  114 

lA  The  court  must  award  a  writ  for  the 
king,  where  the  title  appears  for  him  in 
a  quart  iinpedU^  though  the  issue  be  not 
found  for  him.  118, 119 

19.  So  likewise  if  the  title  be  clear, 
though  he  be  no  party  to  the  action. 

126,137 

99.  Where  die  court  is  so  inveigled  be- 
tween the  informers,  that  it  knows  not 
for  which  to  give  judgment,  neither 
shall  have  judgment  128 

dl.  ShdOi  judge  Uie  unreasonableness  of  a 
copyhold  nne,  upon  the  circumstances 
of  a  fact  agreed  in  pleading,  or  bv  jury* 

Admiralty,  their  Jurisdiction. 
See  MmiMUy. 

CnAIfCERT. 

See  Chanctry, 

Common  Pleas. 
See  Ccmimon  PUas. 

Cinque  Ports. 
See  Cinqut  PorU, 

Dutcht. 
See  Dutchy. 

EcCLEfllABTICAL. 

See  Ecclesiastical  Courts. 

Exchequer. 
See  Exchequer, 

ExcHEQUKR  Chamber. 
See  ExiSiequer  CJiamber, 

High  Commission. 
See  High  Commission, 

King's  Bench. 
See  King^s  Bench, 

Lfet. 
See  I^ei, 


Marshal. 
See  Constable  and  MmrakaL 

PiPOWDERS    18     ONLY    EOR    MaEKXT 

Causes.  12. 

Orphavs. 
See  London  Customs. 

Request. 

1.  Not  styled  a  court,  but  master  of  re- 
quests. 77 

Stae  Chamber. 
See  iStor  Chsunher. 

Wards. 
See  fFards. 

COUNTERMAND. 
See  RevoeaUon. 

COUNTER-PLEA  OP  VOUCHER. 
See  Foueker, 

CUSTOBi. 
Qee  PreseripUon, 

1.  By  a  copyholder.    See  CojtyhoUsr.     1 

2.  Of  the  realms  of  the  common  law.    18 

3.  Difference  betwixt  that  and  preeerip- 
tion.  86 

4.  The  customs  of  London  that  directly 
concern  the  interest  of  the  corporation, 
are  not  triable  by  their  certificate,  bat 
by  jury.  85, 87 

5.  What  customs  in  London  are  allow- 
able. 86 

6.  For  the  parishioners  to  pay  their  tithes 
truly,  without  the  view  of  the  parson, 
not  good.  107 

7.  Of  a  parish  to  take  fees  for  the  burial 
of  a  dead  person,  tliough  carried  through 
and  buried  elsewhere,  not  ?ood.       175 

8.  To  have  suit  to  a  mill  ibr  lul  com  spent 
and  sold,  void.  189 

9.  That  an  infant  may  make  a  feoffment, 
where  it  shall  be  good,  where  not.  225. 

10.  To  have  all  the  lambs  of  the   parish 
reckoned  together  as  one  man*s,void.  329 

11.  The  form  how  to  apply  the  custom  of 
a  manor  to  a  particular  messuage,  in 
pleading.  286 

12.  If  a  man  and  his  wife  pass  the  wife's 
land  in  London,  and  she  be  examined, 
this  binds  her  by  the  city  custom.    225 

13.  To  bind  feme  covert  by  deed  enrolled, 
without  examination,  were  void.      Ihid. 
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OCF7TS  XOTTLOiRrX 


I>AMAGI:^    GloctMC  r.  1. 


1.  liCT~1« 

m  iBTt.  T-K  i:  simX  fcaac  |rA^>£  foe-  ihr 

reA.  ftnc  fx-  tb?  whrvt  r»esv.  f 

^  Wkerr  x^KC  tiff  rejeasa^  oiT  tbf  <wt:7r 

t^  yAm^TKTrf  sat   *iftlV  J  OCj^SpC^I.  OCbf^T* 

viie  ikc  17^ 

3.  Ncc  reeorenKJe  in  a  qmart  imiffji^  cv  a 

4.  Maj  b«  iiid  in  1&  Qec]antxn.  X}k«u^ 

3l  Recovered  b*  executors^  vboro  thov 
an  asKts.      *  ;^ 

6l  W1i«re  one  sfaa]l  recoup  r  damajr^  for 
a  thin^  that  i«  not  w  eatf,  with  relation 
to  the  Taloe  of  it  when  it  was  in  t*M. 

7.  If  a  trespass  be  brought  affainst  thr«v« 
who  serer  in  pleas  and  ijtsue««  vet  oiio 
jury  shall  assess  damages  for  all.        iH> 

8.  That  defendant  which  is  not  party  to 
the  issue, may  have  an  attaint,  as  tolho 
damages.  MiW. 

9.  Writ  ofinquir)*  of  damages  directed  to 
the  sheriff  cannot  be  executed  bv  tho 
bailiff  of  a  liberty.  '    Kl 

10.  Where  they  are  well  enough  asiiosa- 
ed  in  an  a»3umpsit,  though  assessed  oc- 
casione  deUntionit  debUi^  and  not  non 
ferformationis.  8l> 

11.  Where  recoverable  in  a  writ  of  rnv- 
ishroent  de  gardy  though  tlio  Htatiitc 
gives  them  not.  \)\ 

12.  If  ti/eme  covert  be  acquitted  to  iipponl, 
qttart^  if  she  shall  have  them  atrniiiHt 
the  abettors ;  for  a  monk  shall  not.    W 

13.  Where  the  first  disseisor  tind  feoffee 
was  and  is  chargeable  witli  Uiu  wholo 
damages,  and  where  not.  lUd, 

14.  Where  they  are  given  entire  upon 
non  cuip,  pleaded,  and  by  law  none  can 
be  given  for  part,  yet  it  shall  not  lie  un- 
derstood that  they  are  given  occurdiug 
to  law,  and  why.  IHO 

DEBT. 
See  Judf^meni, 
70 


4rh-'.rwwnv    '  <H.>VvW^ 

4.  Ir.  ^^K  nivtf.  a  K'«i^w  <«  i»  iv  niw^  ckM»t 

a:Ms;C£    *    7wa«V     «h4-?»'^     SJt»r     J>MH^    «:»» 

cv.  l:  »  7v^  p?wi  ?V^  XV  'nwwi(v  t,N  ^«i^j  ^)^^ 
if  tisr  4>)irr>w^  *rr«r  OMV;;ttsi  *?Vu       1^ 

X  WhiTTv   tho   jiot?*v\  ^S**,  >^  aK*t^N)  ^\ 

the  v^i^n^t:oik  >n  horo  ik^,  IS^  VA 

IV  In  dobt  u)^H\  an  %^lvf^thM^  ^^^  t^M^ 
{KHindjt  ni\Mt«sl  to  K^  tor  n^wt^  «^t»tr\  awd 

«USfHMtes|%>n«    l>    IK^    pUHk«    lHS'aHt1»t^  It  «Mtl) 

answers  a    nviT,^l    \«    tho    o«MuUttotK 
x^au'h  is  not  luatoriaK  Aud  m«m  tho  oon 
dition  jtM-lt".  lew 

10.  Whoro  ilio  action  of  dobt»  Imuturht  up. 
on  a  nvo^rniiiAiwo  or  j\)d|j[n)ont,  nuiKt  lu« 
laid.  4,  liM«  Mi 

1 1.  In  dobi    for  ton  (hmuuIhi  tho  divlnra 
tionma\  bo  of  Kovornl  bondu^  KM 

ri.  In  dobt  a^autHt   ^Hmm  and  ,/fMir,  tho 
declaration  umy  tutl  bo  of  Hoxornl  oou 
tracts,  ouo  dum  xi)/iiy>iif,  attolhor  on  in 
sim ii/  mmfmtmrm  uL  I H I 

\l\,  Whnt  shall  bo  n  mitllclottt  contract,  in 
law  to  mnintniu  an  ac.liou  of  debt.  V(H( 
tide.  Shrnif. 

N.  Ou«i»Y,  H  an  nciion  of  dobt  ntH)'  noi  bo 
had  against,  nil  oxiMMiinr.  hh  a  pinii'lpnt 
d<>btor,  and  dodnro  nf  dnutshml  by 
hint.  *iii\ 

15.  Wlioro  niid  for  wlint  dut)«*H  II  will  lii«. 

ih. 

H>.  It  will  lio  in  ninny  cnMim,  whom  iin 
arcouni  inny  Iin  tmi.  .'Km I 

17.  If  ihc)dofiiiidiinl  phmdM  utiintr, priiit ,  Ihn 
plaintilVinny  ni'.cii|il  tho  initimy,  iii  if  hi* 
phiada  riens  entrrnviinva^  hn  iiiny  huvti  ii 
proHfMii  jud|riiii*iil  I  hill  if  h««  Jifiii  iMMiiti 
UiHiii  tho  lofidnr  Mint  NMMtitM,  hn  !■  In 
dnuKiir  of  N  IIiihI  bar.  If  HI 

IH.  Wliiirn  it  will  liij  ii)Hin  n  {irMiniMi,  'i|i| 

W),  Wh<irft  agMjnpil  IIm*  fimicntorM,  ti|M»fi 
contract  of  tlio  timtjitor.  ///. 
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20.  Where  in  tlie  detinet  only,  where  in  the  perfbrinance  of  all  on  his  part  to  be 
the  debet  et  detinet.                             2G4  performed.                                            G8 

21.  In  debt  upon  2  E.  6.,  nil  debet  a  good  22.  If  the  declaration  be  but  in  B.  R.  the 
issue.                                                   218  first  da^  of  the  term,  and  bail  filed  the 

22.  In  debt  against  three,  one  may  wage  last,  it  is  good  enough.  70 
his  law,  though  the  other  plead  ad  pa-  23.  The  form  of  it  in  an  actton  upon  the 
triam ;  adjudged.                        244,  245  Stat  of  23  H.  6.  cap.  15.              78,  124 

23.  Where  debt  will  lie  for  an  escape.  See  24.  Need  not  aver  that  which  will  come 
Escape,  more  properly  on  the  other  side.          78 

24.  For  the  king's  debtor.  See  Stat  38  25  In  debt  for  rent,  must  assign  a  place 
H.  8.  and  Eliz.  Cap.  where  the  lease  was  made.                 82 

26.  So  in  an  ejectumejirma.  89 

DECLARATION.  27.  Where  the  writ  may  be  general  and 

Vide  Pleading.  the  count  special.  84 

28.  In  an  assumpsit^  cannot  be  of  two  sev- 

1.  Where  the  want  of  averment  in  itself  eral  assumpsits,  one  made  by  the  defcn- 
shall  be  supplied  by  an  intendment  or  dant  in  his  own  right,  the  other  in  the 
implication.  4,78       right  of  the  intestate,  as  administrator. 

2.  In  an  action  upon  the  case  may  be  of  ^ 
several  wrongs,  as  words  and  an  indict-  29.  In  an  assumpsit  to  pay  money  in  con- 
ment                                                       6       sidcration  of  a  promise,  there  -needs  na 

3.  In  debt,  may  be  for  rent  and  pain.  averment  of  the  performance,  because 
Jhowry.  8       it  is  promise  for  promise.  ifr. 

4.  See  Debt  11    30.  And  the  counter-promise  not  yet  per- 

5.  In  an  action  of  slander  against  an  at-  formed  makes  the  consideration.  106 
tome^  must  shew  a  precedent  ^commu-  31.  In  an  action  npon  antrutmu/  eomputa- 
nication  of  him  as  an  attorney.  9       verunt,  need  not  set  forth  for  what  the 

6.  See  ^ebt,  12       first  monies  accounted  for  were  due.  88 

7.  In  replevin,  must  assign  a  place  as  well  32.  In  an  assumpsit  to  pay  fiflytwo  pounds 
as  a  town.  U>        for  so  many  oats  sold,  as,  according  to 

8.  But  if  it  be  pleaded  to,  and  not  demurr-  ten  shillings  nine  pence  the  quarter, 
ed  upon,  it  is  good  enough.  17       come  to  that  sum,  though  the  declaration 

9.  In  debt,  mis-reciting  the  obligation,  is  allege  the  delivery  of  ninetytwo  quar- 
naught  19       ters  and  six' bushels,  which  comes  to 

10.  In  fjeciionejirma,  when  warranted  by  three  farthings  more,  yet  it  is  good 
the  lessee,  notwithstanding  seeming  re-  enough.  Jb, 
pugnancy.                 18,  19,  when  not,  73  33.  In  an  assumpsit  to  pay  for  dying  sixty 

11.  In  a  icarrnntia  chartar,  what  points  kersies,  if  the  declaration  mention  six- 
must  be  observed.                      20,  21,  22  ty,  but  mis-sum  them,  and  conclude  up- 

12.  Surplusage  in  count  hurts  not          23  on  fiftynine,  yet  it  is  good.                    89 

13.  Soe  Damafres.                                        4  34.  In  a  qu,  imptdit,  the  declaration  is  al- 

14.  What  is  omitted  in  it,  and  notneccssa-  ways  of  *emn,  and  a  prescntincnt  tx>o, 
ry  to  be  spoken  to,  shall  not  be  taken  to  though  a  presentment  alone  were  suffi- 
be  confessed,  or  not  denied.                 j24  cient.                                                      102 

15.  By  an  administrator  upon  assumpsit  35.  In  a  traverse  the  plaintiff  may  main- 
to  the  intestate,  without  producing  lot-  tain  his  action  by  a  traverse  at  any  other 
ters  of  administration,  not  good.          liS  day  before  the  action,  though  he  declare 

16.  By  an  executor  in  an  action  for  wrong  of  a  day  in  certain.  104 
done  to  himself,  need  not  produce  the  36.  If  aficr plcinment  administer  pleaded, 
letters  testamentary.                            Jb.  the  executor  confess  the  action,  this  is 

17.  The  form  of  a  declaration  in  a  prohi-  .  no  confession  of  assets;  for  the  confes- 
bition.                                              89,295  sion   naturally  can  extend  no  farther 

18.  In  annuity  pro  consUio,  need  not  aver  than  to  the  count,  which  is  of  the  debt 
that  counsel  was  given.                        41  ^'jiy*                                                       ^^ 

19.  In  covenant  or  other  action  by  a  ser-  37.  The  difference  between  the  declara- 
vant  for  wages,  must  aver  that  the  ser-  tion  in  an  action  upon  the  case,  grounded 
vice  wjis  done.                                  4'  42  upon  the  custom  of  suit  to  a   mill,  and 

20.  In  action  for  slander  must  lay  qux>d  in  the  count  in  a  secta  molend,  188 
audita  quam  plurimum  jrropalaxm.      62  38.  If  the  plaintiff  declare  upon  an  insuffi- 

21.  In  an  ffjMui/ip.«7  the  plaintiff  mu.st  aver  cient  custom,  and  assign  a  breach  in 
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.^0.> 


that  part  of  it  which  is  sufficient,  it  will  nKMAND. 

notsene.  189  See   Request. 

tAK  Though  the  declaration  contains  false 

Latin,  yet  judgment  shall  not  be  stayed    1.  Of  rent  need  not  be  alleged,  when  rent 
after  verdict.  191        is  pleaded  to  be  behind  ;  otherwise  upon 

40.  TAe  form  of  the  declaration  in  an  ac-       justifying  entry  for  non  payment. 

tion  upon  the  case,  for  cutting  and  sub-  '  '  '     8,  '^  30^ 

verting  a  mil]  dam.  193   2.  Of  rent,  how  it  comes  in  issue   up<m 

41.  In  an  action  upon  the  case  against  an  pleading.  8 
hosUer,  the  declaration  need  not  allege  3.  A  nomine  ptnue  is  not  forfeited  without 
it  to  be  commune  haspitium,               fH5       actual  demand.                                      ^^ 

4^  In  action  upon  the  stat  of  hue  and  4.  There  must  likewise  be  a  demand  of 
cry,  the  declaration  ma^*  be  versus  hom-  the  pcnaltv  itself,  tlie  latter  end  of  the 
ines  tnhahitantes  in  dimtdio  hundredu       day  after  the  rent  grows  due.  201^ 

34(3   5.  Qif <rrr,  if  distress  will  ser\*e  for  that.  lb. 

43.  If  the  plaintiff  d^larc  upon  a  bond  (>.  Of  the  rent  nuist  bo  alleged,  eltse  no 
made  ultimo  *iu§^usii,  though  upon  oyer  forfeiture  of  the  nomine  ptm^,  V-tl,  HOS 
it  appear  to  be  dated   nineteentli  •^lur.   7.  The  rejit  or  fine  incase  of  forfeiture  of 


yet  this  is   no  variance 
judgment  afler  verdict. 

DEED. 


to  arrest  the 
^9 


1.  Read  amiss  to  him  that  cannot  read,  or 
mis-reported  to  him  that  is  blind,  binds 
not  90 

2.  If  a  lease  or  obligation  were  to  an  un-    10.  Distress  for  rent 
learned  man  thus,  if  /.  5.  and  his  wife       and  a  distress. 


a  copyhold,  must  be  demanded  of  the 
person  of  tiie  tenant  K)5 

'  8.  Of  homage  must  be  of  the  person.   307 
9.  Though  the  lord  demand  not  his  rent- 
service  at  the  day,  yet  he  may  after- 
wards distrain  for  it,  witliout  a  ]x>rsonal 
demand ;  otherwbe  of  a  rent  seek,  and 
•why.  16. 

is  both  A  demand 
207,308 


convey  unto  you  tlicir  estate,  then  you  1 1 .  Lease  for    years  conditioned   to  bo 

lease,  or  are  bound,  and  in  tnith  the  void  for  non-payment,  is  not  void  with- 

condition  is,  if  the  husband  do  it,  without  out  the  rent  be  demanded.           07,  tl^U 

naming  the  wife,  this  is  void.        '    136  12.  No  advantage  can  be  taken  of  pcnal- 

The  reason.                                         330  ties  or  forfeitures,  witliout  demand  at 

3.  Where  because  the  deeds  were  not  ex-  the  day  prefixed.                                307 

tant,  the  chancery  believed  the  title  of  13.  If  tlic  lord  refuse  tlic  rent,  which  at 


law,  and  decreed  the  land  to  the  plain- 
tifl^  till  the  dcfefendant  should  produce 
the  evidence.  109 

4.  A  rent  may  be  assigned  for  dower  out 
^  of  land  dowable,  without  deed.  153 

5.  When  il  is  pleaded,  must  be  in  cur.  pro- 
lot.  See  Pleadings.  38,318 

€.  A  deed  entered  in  Juec  verba,  is  become    1.  Though  it  be  joined  upon  one  point 


the  day  was  tendered  to  his  person,  he 
cannot  afler  distrain  without  a  personal 
demand.  lb. 

DEMURRER. 
See  37  El.  cap.  5. 


part  of  the  plea  that  refers  to  it,  as 

much  as  if  it  had  been  in  plea.  317,  Om 
7.  A  deed  cannot  be  delivered  as  an  es- 

crowl  to  the  party  himself.  346 

6.  Clauses  of  a  deed  in  company  shall 

have  other   construction    than  alone. 


certain,  upon  which,  if  it  stood  alone, 
judgment  should  be  given  for  one  party, 
yet  if  there  be,  upon  the  whole  record, 
cause  to  judge  against  him,  the  court 
must  do  so,  and  are  not  tied  up  by  the 
consent  of  the  parties.  56 


376  3.  Afler  dcmurrcir  tlio  plaintiff  may   be 

9.  A  deed  need  not  be  shown  in  pleading  nonsuit,  or  the  defendant  plead  present- 
by  him  who  is  not  privy  to  the  grant  ment  darrein  continue  at  the  day  of 

303  a(Ijouruinent                                  80, 81 

10.  A  power  of  revocation  by  any  writing,  3.  If*^  a  new  demurrer  or  issue  be  joined 
doth  not  necessarily  require  a  deed,  but  upon  that  second  plea,  the  court  must 
may  be  executed  by  a  last  will.      313,  consider  of  the  first  demurrer  also.    81 

313  4.  Where  a  plea  that  amounts  to  a  gene- 

11.  So  e  converse,  a  fine  to  the  use  of  a  ral  issue,  may  not  be  demurred  upon, 
last  will  is  not  to  be  understood  of  a  tes-  but  the  court  iiiust  be  moved.  137 
tamcnt  only,  but  may  be  extended  to  5.  Where  not  taken  as  a  confession  of 
■any  other  deed.                                  :M8  the  plea.                                      163,164 


55G 
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DEPARTURE. 
See  Pleading, 

DEPOSITIONS. 
See  Chancery.    Star  Chamber,    WitneMM. 

DESCENT. 
See  DiscefU, 

DETINUE  OF  CHARTERS. 
See  Dower  3 

1.  Cannot  be  pleaded  by  the  feoffee  in 
bar  of  dower.  1 13 

DEVASTAVIT. 
See  Executor. 

DEVISE,  DEVISOR,  DEVISEE. 
See  1  and  3  Ph.  &  M.  cap.  8.    32  H.  8. 
c.  34  H.  8.  c.  or  fra».   43  Eliz.  c.  Cfcori- 
tahle  Uses, 

1.  To  my  cousin  ^.  H.  for  ninetynine 
years,  and  my  said  cousin  ^.  H,  shall 
have  all  my  inheritance,  if  the  law  will 
bear  it,  is  fee  simple.  2 

2.  To  one  and  his  heirs  males,  is  tail.     32 

3.  To  my  son  HtUiam  for  life,  reversion 
to  his  ion  Thomas,  except  WiUiam  pur- 
chase as  much  other  land,  and  or  as 

good  value  for  his  son  Thomas,  and 
len  my  son  WiUiam  shall  sell  my  land 
as  his  own,  passes  a  fee  simple  to 
Thomas.  65 

4.  To  my  son  John,  and  if  he  die  without 
issue  of  his  body,  tiiat  then  it  shall  re- 
main, passes  a  tail  to  the  son.  30 

5.  Of  a  fee  simple  to  the  devisor's  own 
right  heirs,  by  the  namo  of  heirs,  is 
void,  and  tliey  are  in  by  discent ;  other- 
wise of  a  tail.  Jbid. 

6.  To  the  son  and  heir  and  his  heirs,  is 
void,  though  it  be  not  to  the  heirs  col- 
lective, but  the  person,  that  is  heir  in 
fee.  Ibid, 

7.  To  the  son  in  tail,  remainder  to  the 
heirs  males  of  the  devisor,  is  a  rever- 
sion and  in  tail,  and  therefore  cannot 
go  from  the  brother  to  the  daughter, 
but  must  find  out  a  very  heir.  29, 30, 32, 33 

8.  To  my  son  John,  having  two  of  the 
name,  averment  shall  make  it  certain.  32 

9.  What  shall  be  sufficient  name  or  de- 
scription of  the  devisee,  to  pass  an  es- 
tate to  him.  Ibid. 

10.  Of  a  remainder  to  a  person  or  cor- 
poration not  in  esse  at  the  time  of  the 
devise,  is  void,  though  afterwards  they 
come  in  esse ;  otherwise  jt  is  of  a  re- 


mainder devised  to  a  corporation  begun, 
before  a  head  chose.  33 

11.  To  a  stock,  family,  or  house,  is  under- 
stood of  the  tenure  or  principal  of  the 
house.  Ibid. 

12.  To  my  heir,  where  it  shall  carry  an 
estate  to  one  that  is  not  heir  indeed.  34 

13.  How  the  word  heir  shall  be  taken  in 
a  wUl.  75 

14.  To  three  brothers,  that  one  shall  be 
heir  to  the  other,  makes  cross  remain- 
ders. 34, 75 

15.  Insensible  or  repugnant  is  void.       34 

16.  Where  general  and  doubtful  words  in 
a  will  shaD  not  alter  an  express  devise 
before,  nor  carry  any  thing  contrary  to 
the  apparent  intent  65 

17.  Where  the  clauses  and  sentences  of  a 
will  shall  be  severally  transposed  to 
serve  the  meaning.  75 

18.  ^,  devises  that  B.  shall  be  his  heir, 
this  passes  such  estate  to  B.  na^  had, 
whether  freehold,  tail  or  fee.  il^ 

19.  A  devise  of  rent  out  of  all  the  land 
holden  in  chief,  is  good  as  out  of  two 
parts.  80 

20.  A  devise  to  a  man  and  his  heirs,  and 
if  he  die  without  issue,  that  it  sha^  re- 
main, is  but  an  estate  taiL  310 

DIOCESa 
See  after  Dotoer. 


DISCENT. 

1.  If  lands  be  conveyed  in  fee  simple  to  a 
man's  own  right  heirs,  by  the  name  of 
heirs,  be  it  by  use  or  by  devise,  yet  the 
heir  is  in  by  discent.  30 

2.  Otherwise  it  is,  if  lands  be  so  conveyed 
in  tail.  lb. 

3.  The  difference  between  taking  by  de- 
scent and  by  purchase.  ol,  32 

4.  The  heir  of  the  barirainee,  who  dies 
before  enrolment,  shiul  be  in  by  des- 
cent and  in  ward.  136 

5.  He  in  tlie  reversion  disseises  tenant  for 
life,  and  dies  seised,  this  is  a  descent  to 
take  away  the  eptry  of  tenant  for  life ; 
stcus  of  the  entry  of  a  stranger.  323 
See  32  H.  8.  cap.  83.  s.  3. 

DISMES. 
See  Tithes. 

DISSEISIN,  DISSEISOR,  DISSEISEE, 

1 .  If  the  disseisee  enter  upon  the  disseisor, 
and  the  disseisor  re-enter,  he  is  in  of 
another  estate.  26 


Ikdex  657 

9.  Where  the  first  disseiBor  was  charffea-  ECCLESIASTICAL  COURT, 

ble,  at  common  law,  with  all  the  dam-  See  Jtrchbithop.   ProktbiHon.  High  Com-f 
agea,  and  why.                                     38  mission. 

3.  Where  the  second  disseisor  or  feofee 

is  not  chargeable^  at  this  day  for  dam-  1.  Every  ecclesiastical  court  must  remit 

ages  in  trespass  vi  et  armis.                96  to  the  next,  and  cannot  wave  it  for  a 

4.  A  jointenant,  tenant  in  common,  or  co-  higher.  16, 186 
parcener  cannot  be  disseised  by  his  fel-  2.  It  may  proceed  to  deprivation  of  a  par- 
low,  without  an  actual  ouster.           120  son  upon  his  conviction  of  munslaughter. 

5.  In  an  assise  against  the  disseisor  and  iSl,  S91 
tenant,  a  release  of  all  actions  real  is  3.  They  are  bound  by  that  conviction,  and 
no  plea  for  the  disseisor ;  stcus^  if  the  are  not  to  admit  the  parson  to  make  his 
same  person  be  disseisor  and  tenant  defence  against  it.                             121 

163   4.  It  cannot  be  usurped  upon,  nor  pre- 

6.  Receiving  my  rent,  or  feeding  my  com-  vented  in  its  jurisdiction  by  the  star- 
mon,  is  but  a  disseisin  at  eleven.   322       chamber.  195> 

7.  If  lessee  for  years  be  ousted  by  the  5.  May  not  expound  the  statutes  concern- 
lord,  no  disseism  is  committed ;  yet  the  ing  themselves.  83,  84 
estate  of  the  lessee  is  turned  to  a  right.   6b  Cannot  examine  temporal  crimes  for 

lb,       ecclesiastical  purposes.  121, 290 

7.  In  what  cases  the  inferior  ordinary  may 

DOWER.  remit  to  the  metropolitan.  185,186 

See  Delinue.  8.  Shall  try  idiocy  pleaded  in  bar  of  a 

legacy.  88 

1.  If  a  customanr  tenant  be  severed  from  9.  Cannot  prejudice  the  king's  courts  in  a 
the  manor,  the  wife's  dower  is  lost.       plea  of  the  crown,  though  it  take  a  con- 

181  usance  of  the  plea  for  a  different  end. 

2.  Rent  may  be  assigned  for  dower  out  of  290 
the  land  dowable,  without  deed,  but  not  10.  The  temporal  court  may  hold  plea  of 
for  a  less  estate  than  for  life.             153  a  spirituid  matter,  that  falls  in  inciden- 

3.  If  the  tenant  plead  detinue  of  charters,  tally,  but  the  spiritual  court  cannot  hold 
or  the  guardians  detinue  of  the  ward,  plea  of  a  temporal  matter,  &c.  296 
she  may  deliver  in  the  evidence  or  the 

ward,  and  have  judgment  199  EJECTIONE  FIRM^    EJECTMENT. 

4.  If  she  deny  the  detainer,  and  it  be 

found  against  her,  she  loses  her  dower.    1.  When  the  declaration  is  warranted  by 

76.       the  lessee,  notwithstanding  a  seeming 

5.  Dower  is  brought  against  tenant  for  repugnancy.  18,  19 
life,  the  reversioner  levies  a  fine,  tenant  2.  When  not  17,  72 
for  life  dies,  five  years  pass,  and  the  3.  How  the  defendant  may  prevent  the 
/erne    brings    another    writ    o(  dower       danger  of  it    by  a  tDorraniia  charitB 

against  the  tenant  in  possession,  qware.       brought' in  time.  26, 27 

265  4.  A  wrongful  ejectment  by  the  lord  is  a 
breach  of  covenant 
DIOCESS.  5.  Where  a  wrongful  ejectment  of  tho  les- 

see is  a  breach  of  the  lessor's  covenant 
1.  Archbishop  of  York  admits  and  insti-       that  he  should  enjoy,  and  where  not 
tutes  at  London.  15.  a.  35 

6.  Will  not  lie  of  lands  in  ancient  de- 
DUTCHY  COURT.                       mesne.  47, 48 

7.  The  declaration  must  assign  a  place 

1.  Hath  no  jurisdiction  in  respect  of  the  where  the  lease  was  made.  88 
person,  because  the  parties  live  within  8.  For  the  whole  land,  by  lessee  of  tenant 
the  county  palatine.                            77  in  common,  he  shall  have  judgment  only 

2.  Their  jurisdiction  is  only  upon  the  for  the  part  belonging  to  the  lessor, 
king's  lands  and  revenues  in  the  county  120 
palatine,  and  perhaps  upon  bonds  and  9.  I^tcHont  firma^  and  traverse  of  an  as- 
assurarices  given  for  the  same.           78  sault  and  battery  are  contained  in  one 

3.  It  ma^  be  prohibited  if  it  exceed  the  writ,  and  a  verdict  obtained.  QiMsre, 
jurisdiction.  77, 78       if  judgment  may  be  given.  249 
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ELECTION.  brtmfht  either  in  the  coonty,  where  he 

received  the  writ,  or  in  Middl.  where 
1.  Grantee  of  an  annuity  till  he  be  pro-  the  record  of  that  false  return  is,  at 
moted  to  a  benefice,  quam  duxerit  ac-  election.                                               209 
cqptofMiiifii,  hath  electioii,  and  may  refuse  16.  Wlien  the  bail  hath  rendered  the  de- 
forever.                                           40,  41  fondant's  body,  if  the  plaintiff  or  hit  al- 
51.  Of  that  which  is  not  to  be  had,  is  void.  tomey  be  present,  he  must  make  elec- 

STj  56  tion  whether  he  will  have  him  in  eze- 

9.  Thoa|rh  the  verdict  for  the  plaintiff  be  cution  or  no.  210 
conditional  in  a  writ  of  ravishment  of  17.  In  what  manner  such  election  must  be 
ward,  ^et  the  plaintiff  must  make  a  made  and  entered.  Ih. 
present  election,  and  cannot  have  a  18.  Where,  notwithstanding  the  refusal  of 
conditional  judgment                          58  the  body  entered  or  recorded,  yet  the 

4.  Where  a  rent  charge  in  fee  simple  mar       plaintiff  may  resort  to  take  it  again, 
be  turned  into  an  annuity  for  life.       if.  '  Ih, 

5.  May  be  of  the  worst  beast  for  a  heriot.   19.  WheM  the  promise   is  laid  in  one, 

60  and  the  breach  in  another  county,  or 

4k  The  plamtiff  suinff  the  trespassors  sev-  place,  the  plaintiff  hath  election  to  lay 

erally  can   have    but  one  satisfaction  his  action  in  either.                    187, 168 

affainst  them  all,  but  may  make  choice  20.  Where  a  man  hath  election  whether 

of  the  best  damages.                           66  he  will  be  out  of  possession  or  not, 

X  Where  an  act  may  work  two  ways,  where  not                                         322 

both  arising  out  of  the  interest  of  the  21.  If  a  lease  for  years  be  made  on  condi- 

a^ent,  the  patient  hath  election  to  use  tion  to  be  void  ror  nonpayment,  yet  it  is 

it  either  way.                                     159  not  void  till  demand,  for  the  lessor  hath 

&  Where  an  act  may  work  two  ways,  election.                                               331 

lone  arising  out  of  an  interest,  the  other  22.  Where  two  seveVal'  estates  are  made 

out  of  an  authority  in  the  a^ent,  and  to  a  woman  during  coverture,  after  the 

the  act  be  indiffiarent,  there  the  patient  husband's    death  she  may   sometimes 

hath  no  election,  but  the  law  shall  at-  elect  which  estate  she  wul,  sometimes 

tribute  it  to  the  interest            159,  190  not                                                      71 

1).  Where  the  agent  himself  declares  that  23.  Where  he  who  brings  debt  or  scire 

his  act  shall  take  effect  by  his  authority,  feu:..,  upon  recognisance  or  judgment, 

this  shall  prevail  against  the  interest  hath  election  to  lay  it  in  which  county 

160  he  will.                                       195, 196 

10.  Where  a  thing  may  be  void,  or  not,  at  24.  If  the  admiral  court  sit  in  Middl.  and 
the  election  of  him  whom  it  concerns.  summon  in  Essex,  the  party  hath  elec- 

166  tion  to  bring  his  action  m  either  county. 

11.  A  man  having  one  benefice  takes  an-  196 
other  without  dispensation ;  tliouirh  he  25.  Where   upon    a  rescous    made,  the 
be  not  inducted,   and   so  not  within  21  party   grieved  hath  election  to  bring* 
H.  i?.,  the  patron  may  present,  as  to  a  trespass  vi  et  armisy  or  action  on  the 
void  church,  or  leave  it  as  full,  till  de-  case.                                                     180  • 
privation.                                                Ih,  26.  And   may   use    the    general    bill    of 

12.  When  the  election  creates  the  inter-  traverse  either  way.  Ih. 
est,  notliinff  passes  till  election,  and  27.  Where  an  act  becomes  void,  will  de- 
where  no  election  can  be  made,  no  in-  tennine  an  election.  152 
terest  will  arise.                                   174  28.  If  a  parson  appropriate  present  one, 

13.  Where  the  right  of  election  reserved  who  is  refused,  this  determines  his 
to  the  grantor,  shall  by  law  be  trans-  choice  to  have  it  disappropriate.  lb, 
ferred  to  the  grantee.                          76. 

14.  Where,  and  in  what  cases  the  plaintiff  ELEGIT, 
hath  election  citiier  to  take  a  present 

judgment,  without  convicting  the  de-  1.  Whether  the  suing  of  it,  and  entering 
fenuant  of  a  wrong,  or  to  proceed  to  it  upon  record  be  so  peremptory,  that 
conviction,  and  the  consequence  of  such  though  a  nihil  be  returned,  no  other  ex- 
election.                                      198,  199  ecu  tion  cap  be  resorted  to.     Qucere. 

15.  If  a'shoriff  upon  a  cap,  utlag.  will  not  2,  57,  58 
arrest  the  party,  but  return  non  est  in-  2.  May  be  sued  of  land  in  ancient  de- 
venliiSj  an  action  against  him  may  be  mesne.                                                  47 

3.  May  be  sued  after  a  capitis,  ox  fieri  fa- 
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euu  both,  and  after  a  capias  returned  ERROR. 

non  eM  inventus.  57  See  Precedents.     Judf^ment.      Exchequer 

4.  The  i^laiutiff  may  have  an  edias  eUeitj  Chamber.     False  Judgment. 
or  an  elegit  in  divers  counties,  one  ailer 

after  another.                                       Ih.  1.  In  fact  may  be  assi^ed  and  examined 

5.  May  bo  sued  for  the  residue,  after  part  in  the  exchequer  chamber.  3 
levied  hy  fieri  facias.                           58  2.  Cannot  be  assigned  by  the  death  of  any, 

6.  If  upon  an  elegit  nothing  be  taken  but  not  party  to  the  writ  lb. 
groods,  which  are  not  enough,  the  plain-  3.  Nor  in  any  thing  to  draw  the  title  in 
tiff  may  have ^riyociflv.                   lb.  question.                                              lb, 

7.  If  land  in  lease  for  three  years  be  taken,  4.  May  be  assigned  in  the  death  of  the 
which  is  not  enough,  giuere,  whether  parties,  or  the  like,  where  the  writ  \a 
now  the  elegit  be  peremptory.        58, 59  absolutely  abated.                               Ih. 

8.  Though  the  writ  of  elegit  be  right,  yet  5.  Not  lielped  by  consent  of  parties.  /6. 
if  the  entry  of  it  upon  the  roU  be  wrong,  6.  Tis  error  to  deny  the  essoin  where  it 
it  is  error.                                            90  ought  to  be  granted,  not  e  contra.       47 

7.  Where  the  defendant  may  assign  a 

EMBLEMENTS.  fault  or  error  in  that  which  makes  for 

his  advantage.  37 

1.  If  tenant  for  term  of  years  certain,  sow  8.  If  trespass  be  brought  a^ain9t  three, 
the  land,  the  lessor  shall  have  the  em-  who  sever  in  pleas,  and  judgment  be 
blements  standing  at  the  end  of  the  given  against  one,  and  noUe  prosequi 
term.                                                    132  entered  against  the  other,  all  cannot 

2.  The  executors  shall  have  the  emble-  join  in  a  writ  of  error ;  for  'tis  not  ad 
ments  sowed  by  the  ancestor,  and  not  grave  damnum  of  all.  70 
the  heir.                                             232  9.  The  principal  and  bail  cannot  join  in  a 

3.  If  A.  sow  the  land,  and  convey  it  to  B.  writ  of  error  upon  the  several  judg- 
for  life,  the  remainder  to  C.  for  life,  and  ments  against  them.  72 
B.  die  before  the  land  be  reaped,  C.  10.  Communis  error  fizcU  jus.  8S 
«hall  have  the  emblements,  and  not  the  11.  If  there  be  error  in  the  entry  of  tlie 
executor  of  B.^  notwithstanding  his  es-  elegit  upon  the  roll,  the  taking  out  of  a 
tate  was  uncertain.                             132  good  writ  will  not  help  Uie  faulty  roll. 

4  So  if  B.  and  C.  doth  die,  A.  shall  have  90 

them,  and  neither  of  their  executors,    12.  If  in  a  scire  Jacias  1.  S.  be  returned 
for  they  were  at  no  industry  nor  charge.       ter-tenant  omnium  t^rrarum  et  tenemen- 

In  margtnt.  132       torumy  without    showing    certainly   of 

5.  Lessee  for  years  holds  over  his  term,       what,  this  is  no  error.  lb. 

sows  the  land,  and  dies,  his  executors   13.  A  writ  of  error  disables  the  court  to 

shall  have  the  emblements  of  the  now       award  execution,  but  if  the  defendant 

uncertain  termor.  Marget}t.  132       do  not  remove  the  record  by  the  day  of 

the  return,  the  court  is  reenabled.     116 
INQUEST.  14.  Where  notwilhstandinff  error  brought^ 

See  Forfeiture.  and  the  record  certified,  yet  the  com- 

mon pleas  lunended  the  entry  of  the 
1.  How  that,  whicj}  is  but  an  inquest  of      judcmenL  127 

office,  yet  is  much  respected  in  law,  and    15.  If  there  be  error  in  the  award  of  exe- 
is  in  some  cases  final.  317,  316       cution,  the  execution  only  shall  be  re- 

versed, not  judgment.  90 

ENTRY.  16.  After  error  brought,  the  bail  cannot 

render  the  body  of  the  defendant  in  C. 

1.  If  one  tenant  in  common  enter  specially  B.  116 
in  the  name  of  himself  and  his  feUow,  It  17.  Where  a  writ  of  error  and  deceipt 
will  serve  his  companion.                   l^M)       may  be  brought  upon  one  judgment.  218 

2.  If  one  tenant  in  common  enter  claiming  18.  Where  the  want  of  a  bail  is  assigned 
the  whole,  yet  this  will  not  dispossess  for  error  in  B.  R.  it  must  also  be  alleged 
his  compamon.  lb.       that  the  party  was  not  in  custodia. 

3.  Entry  of  the  lessor  suspends  the  rent  264,  265 

80   19.  Where  a  man  may  assign  for  error 

4.  Cannot  bo  for  a  condition  broken  by  the  that  which  is  contrary  to  the  record, 
bailiff.  154       and  where  not  264,265 


560 


Index. 


90.  Writ  of  error  varying  from  the  record 

doth  not  remove  it  927 

131.  A  writ  of  error  bearing  date  the  day 

after  the  judgment,  cannot  be  defeated 

fay  antedating  the   writ  of  execution. 

339 
ESCAPE. 
See  Audita  (Querela, 

1.  To  suffer  a  prisoner  to  walk  into  the 
town,  though  with  a  keeper,  it  is  an  es- 
cape, unless  it  be  upon  a  hab,  corp.  from 
a  court  of  justice.  202 

3.  If  the  hab,  corp.  bear  teste  in  the  end 
of  one  term,  returnable  in  another,  this 
writ  will  not  warrant  the  prisoner  goinp; 
at  large  in  the  vacation.  lb. 

3.  If  the  prisoner  walk  abroad,  and  return 
in  the  time  of  one  sherifl^  and  escape  in 
the  time  of  another  sheriff,  this  is  no 
escape  in  the  time  of  the  second  sheriff 

76. 

4.  If  one  taken  unon  a  tap.  escape,  and  the 
sheriff  die,  and  a  new  sherin  be  made 
for  the  remainder  of  the  year,  and  then 
the  samd  person  be  taken  by  another 
cap.  for  the  same  cause,  and  escape, 
-this  will  not  charge  the  new  sheriff,  lb. 

5.  In  an  action  of  debt  for  an  escape,  nul 
iiel  record  is  a  good  plea.  209 

6.  The  old  sheriff  remains  chargeable 
with  the  escape  of  the  prisoner  in  exe- 
cution, till  he  have  dehvered  him  over 
to  the  next  sheriff.  268 

7.  If  an  executor  bring  an  action  of  debt 
upm  escape,  where  the  recovery  is  by 
himself,  it  must  be  in  the  detinet  only. 

2(>4,272 

ESCHEAT. 
See  32  II.  8.  c.  33.  sect.  1  and  3. 

1.  Brought  by  the  baron  and  femCj  the 
writ  must  conclude  to  the/eme  only.     1 

2.  Of  land  to  the  seigniory,  destroys  the 
warranty  annexed  to  the  seigniory.    25 

ESCROW. 
See  Deed. 

ESSOINES. 

See  W.  1.  c.  4'1  Gloucest  c.  10. 

'I 

1.  Where  the  first  vouchee  mny  be  es- 
soined after  an  essoin  of  his  vouchee. 

46 

2.  Where  the  same  tenant  may  have  sev- 
eral essoins  in  several  respects.    46,  47 

3.  The  form  of  the  entry  of  the  essoins. 

47 

4.  After  the  vouchee  hath  entered  into 


warranty,  the  tenant  can  have  no  more 

essoins.  lb. 

5.  The  essoin  for  an  advowaon  ia  de  plad' 

to  term.  304 

ESTATE. 
See  Gmotite.     Hahendum. 

1.  If  the  disseisee  enter  upon  the  disaeis- 
or,  and  the  disseisor  reenter,  the  estate 
of  the  disseisor  is  changed,  and  he  is  in 
of  another  estate.  26 

2.  In  fee  simple,  or  tail,  bv  what  words  of 
a  will  it  may  be  created.    See  DevUet. 

1,2, 3,  4,  die. 

3.  If  feoffee  with  warrantv  suffer  a  recov- 
ery to  the  use  of  himself  and  his  heirs, 
his  estate  is  not  changed  from  the  old 
fee  simple,  but  he  may  vouch  still.     27 

4.  If  tenant  by  priority  and  posteriority 
make  a  feoffment  of  all  his  lands  to  his 
own  use,  the  priority  and  posteriority 
remain  as  before.  27, 280 

5.  A  feoffinent  to  the  use  of  i.  5.  in  tail, 
the  reversion  to  the  right  heirs  of  the 
the  feoffor,  it  is  still  a  reversion  in  the 
feoffor  as  before.  27 

6.  Where  he,  who  hath  no  estate  at  all  in 
the  rent,  may  extinguish  it  by  his  re- 
lease. 130 

7.  Where  an  estate  made  to  %femt  eooerf 
vests  till  dissent,  and  where  not  Ull  as- 
sent of  the  baron.  204 

8.  Where,  and  by  what  means  an  estate 
of  inheritance  once  vested  may  come  to 
be  turned  into  a  mere  possibility.  257. 
See  Possibility. 

9.  Where  a  tail  or  base  fee  may  cease  for 
a  time  after  it  is  vested,  and  be  in  esse 
a^ain.  257, 259 

10.  Where  a  fee  simple  may  be  turned 
into  an  estate  for  life.  277^  *27S 

11.  Tenant  in  tail,  the  reversion  to  the 
^i^gi  grants  to  the  king  in  fee ',  the  king 
hath  but  one  fee  simple  in  him. 

3S3,324 

12.  Tenant  in  tail,  the  reversion  in  the 
king,  or  himself,  is  attainted  of  treason; 
the  king  hath  but  one  estate  in  fee.  324 

13.  Where  an  estate  conveyed  to  the 
same  uses  that  the  former  estate  was, 
shall  be  said  to  be  the  old  estate.     280 

14.  Land  to  a  man  and  his  heirs  during 
the  life  of  /.  5.  is  but  for  life.  323 

15.  A  disseisin  of  a  tenant  for  life  by  the 
lessor  gains  a  quasi/ee,  during  the  life 
of  tenant  for  life,  and  why.  Jb. 

ESTOPPEL  OR  CONCLUSION. 

1.  Descends  upon  the  tenure  at  common 


31 

2.  Where  tlie  conFesaion  of  one  defend- 
ant Rhitll  not  cnncludc  t>io  other.         G4 

3.  Where  the  confession  of  two  collectors 
for  a  pariah,  in  Ibcir  BCquittance,  cannot 
conclude  or  bind  tiio  riglit  of  the  parish. 

(17. 

4.  If,  aflcT  pM^nnunl  admiiiinler  pleaded, 
the  executor  con feuees  tlic  action,  this  ia 
no  confcsnion  of  lusetB.  178 

5.  Musi  be  relied  upon.  307 
H.  Binds  none  but  parties  to  iL  IIK) 

7.  An  estoppel  enrDii:ed  by  necessity, 
binds  not  -.m 

8.  A  prireipt  estops  the  defendant  to  deny 
the  tenancy  of  the  <lefcndant,  but  a  ^. 
imp.  doth  not  conclude  liim  to  deny  in- 
cumbency, and  why.  HJ!' 

ESTREPMENT. 


9.  [f  it  be  directed  to  the  tenant  and  his 
servants,  and  ho  or  tliey  do  waste,  they 
axe  imiirisoiiablc  for  contempts  ;  not  bo 
when  it  ia  directed  to  the  sUeritf  or 
coroner,  though  they  have  notice  of  it. 


1.  Where,  and  upon  wlint  issue  the  fraud 
of  a  conveyance  may  ho  given  in  evi- 
dence, and  upon  what  not.  7"},  Ifil! 


See  Faittr  of  RtconU. 

2.  Issue  was  npon  o  devise  to  1.  S.  and 
hiahcirs,  ffloifortybrrna.Hnil  the  will  (riv- 
en in  evidence  was  found  I.  S.  shall 
have  all  my  inheritance,  if  the  law  will 
allow  it  2 

H.  Issue  was  upon  a  lanee  !>  Mnii  hah.  a 
fttt.  Annimc.  prr  2l  (in.  » Ivnr :  et  ni- 
dina  ti  trnKcl  fiiil  de  Uiu.  5  Maix  ha- 
btnd.  de  fettoAanvne.  prr2t  an.  next 
ensuing  t}iodBtG  of  the  indenture.  18,19 

4.  Issue was^.tinjurarrrfiivr per moinra 
/.  iS'.  evidence  and  verdict,  a  delivery 
from  /.  D.  by  tlie  appointment  of  I.  S. 
to  the  plninljfF's  use.  36 

5.  lasue  was  taken  upon  felling  20  oaka, 
evidence  and  verdict  was  but  10,  for 

71 


been  of  ashes  instead  of  oaks. 

G.  Issue  whether  I-  S.  was  taken  by  n  ca- 

fiaa,  evidence  taken  by  an  al\a>  capias. 

7.  Issue  wheUier  Jl.  were  taken  by  a  ra- 
pitu,  at  the  suit  of  B.,  and  evidence,  a 
taking  by  capiat  at  tlie  suit  of  C.,  and 
then  a  delivery  of  a  capiat  at  the  suit 
of  B.  to  the  sherifi',  \i  food.  55 

8.  Issue  was  an  account  bef.jre  R.  and  W. 
evidence  and  verdict  an  ;u:count  before 
R.  only.  lb. 

9.  Issue  was  upon  a  prexcription  to  tether 
horses  ab  tt  pottfttlvm  P.  evidence  and 
verdict  was  in  vigil.  P.  in  fata  P.  dit 
Lunit  in  Stpt.  P.  aul  poilta  ad  libitum. 

<i4 

10.  Upon  issue  assets  or  no  assets,  seiflod 
or  not  seised,  and  one  gave  a  feofTnicnt 
in  evidence,  the  other  may  give  fraud  in 
evidence.  Vi 

11.  Issue  was  a  lease  dO  Marrhfhabntd. 
from  the  Annunc.  nest  before,  for  u 
year,  evidence  was  a  lease  25  .Varrk 
habtad.  from  thence  for  a  year.  T-i 

12.  Issue  upon  an  alienation  in  fee,  tnain- 
tuncd  by  alienation  in  tail,  or  for  life. 

im 

13.  issue  upon  these  words,  '  If  Sir  /.  iV. 
might  have  his  will,  he  would  kill  tjio 
king,'  ic.  Evidence  and  verdict  was, 
*  I  think  in  my  conscience  if  Uir  /.  .S.' 
&c.  im,  IHl 

14.  Issue  upon  a  surrender,  evidence 
must  be  nn  actual  surrcmler ;  one  in  law 
will  not  Bcrie.  903, 4 

If).  Unreasonable  detainer  is  good  evi- 
dence to  prove  a  conversion  in  a  trover. 
187 

IC  Where  the  special  matter  may  be 
given  in  evidence,  anil  the  general  issue 
pleaded.  3!)  iu  nuirgine,  1:15 


17.  Issue  was  upon  the  deed  of  the  broth- 
er's warranty,  ami  the  evidence  and 
verdict  was  a  deed  of  the  father,  with 
warranty.  xi 

18.  If  the  issue  be  upon  a  taking  by  a  ca- 
piat ad  latit/ac.  and  tlic  evidence  be  a 
taking  by  capiat  uttafr.  or   capiat  pro 


19.  Upon  itsae  fioffava   or  ntm  ftoffavil, 
fraud  cannot  be  given  in  evidence.     72 

20.  Upon   issue   rum  e«f  factum,   matter 


502  Fndisx. 

iTpon  the  Btat  of  usury  or  sheriflTs  cannot  vcys  the  land  to  the  kiii^,  who  re-con 

be  given  in  evidence.                           lb.  veys  it,  the  luid  is  still  liable,  widkrat  a 

21.  Issue  was  whether  the  manor  of  Boi^  special  grant  of  discharge.                  46 

den,  in  comm.  Mrthamptonj  were  an-  2.  The  course  of  it  is  not  prejudiced  by  ■ 

cient  demesne  ;  doomsday  book  was  of  contrary  decree  in  the  court  of  wards,  ib. 

the  manor  of  Bmoden,  in  comm,  Leices-  3.  The  form  of  proceeding  upon  an  issue 

ter,                                                     1 88  joined  there,  triable  in  Durham.  138, 199 

23.  Issue  upon  a  prescription,  for  common  4.  When  the  entry  upon  a  sheriff's  ac- 

appendant  to  AiO  acres  in  four  towns,  counts  is  O.  JST,  what  the  consequence 

the  jury  find  the  common  appendant  to  of  it  is.                                                206 
be  240  acres  in  two  towns.                20D 

EXCHEQUER  CHAMBER. 
EXAMINATIONS. 

See  Chancery.    Star  Chamber.  1.  Where  it  may  reverse  jndgmentB  in 

the  king's  bench,  for  error  in  fact       5 

EXCEPTION.  2.  Cannot  reverse  a  judgment  in  a  jnre 

facias.  78 

1.  That  crosses  the  grant,  or  is  repugnant  3.  When  the  first  writ  of  error  is  abated, 
to  it,  is  void.                                 72, 170  a  new  one  cannot  be  brought  there  fusd 

2.  The  grant  of  a  manor  excepting  the  coram  vobis  rendit.                              72 
courts,  is  void,  incase  of  a  common  per- 
son.                                                 108  EXCOMBfUNICATION. 

3.  Cannot  alter  that  which  was  expressly 

granted ;  sectis,  of  that  which  was  but   1.  A  people  heretical  may  be  excommnni- 
implicd.  170       cated.  149,  tn  moigfuie. 

4.  Grant  of  a  house  and  shops,  excepting 

the  shops,  is  a  void  exception.  76.  EXECUTION. 

5.  If  the  king  grant  land  and  underwood.  See  Scire  Fadaa,  25  E.  3.  19.  AiMa 
expresslv,  exceptis  omnibus  grossis  ar-  Querela.    £Ic^. 

boribus  boscis  et  maremiis,  the  exception 

as  to  the  underwood  is  void,  and  extends  1.  By  elegit.    See  Elegit.  1 

but  to  the  great  woods.  Jb.  2.  Of  lands  in  ancient  demesne.  ElegiL  2 

6.  The  king  may  grant  a  manor  (u2eop/«nf,  3.  Divers  executions  sued  upon  a  joint 
except  the  advowson ;  not  if  it  were  ex-  and  several  obligation.  lb. 
presi^y  granted.                                  lb,  4.  Where  he  that  is  once  discharged  of 

7.  A  man  may  grant  a  manor,  excepting  execution,  shall  never  be  taken  a^ain. 
any  of  tlie  demesnes  and  services,  so  as  2,  60 
a  real  manor,  not  a  roputativc,  be  left.  lb.  5.  By  scire  facias,  must  be  where  the  first 

8.  A  grant  of  all  the  lands  iaD.  excepting  action  was  laid.  4,  J96, 197 
black  acre,  is  void,  if  the  grantor  have  6.  Of  a  judgment  in  a  warrantia  charts 
no  more  land  in  D.                              lb.       cannot  be  sued  till  loss  first  sustained. 

22,23 
EXCHANGE.  7.  But  it  may  be  sued,  when  a  stranger 

wlio  has  title  brings  no  action,  but  en- 

1.  /.  S.  gives  black  acre  for  white  acre,  ters.  26 
witliout  the  word  of  exchange,  it  is  not  8.  May  be  taken  against  all  the  lands  of 
defeasible.                                             41        which  the  warrantor  was  seised  at  the 

2.  Made  by  the  word  of  exchange  is  not  teste  of  the  warrantia  charttf.  22 
defeasible  by  tlie  wronfftul  entry  of  9.  Of  a  judgment  upon  a  voucher,  is  only 
either  party,  but  by  riffhtnil  eviction.  42  against  tTiose  lands  of  which  the  war- 

3.  Of  benefices,  how  and  in  what  manner  rantor  was  seised  at  the  time  of  the 
it  must  be.                                           152  voucher.                                                23 

4.  If  the  exchange  be  defeated,  the  in-  10.  Where  it  shall  cease  against  one  heir, 
cumbent  is  in  pristino  statu,  upon  his  till  it  may  be  had  against  all.  25 
first  presentation.                               142  11.  Of  a  judgment  m  warrantia  chartsf 

can  be  suedbut  once  after  recompense 
EXCHEQUER.  in  fee  had,  otherwise  upon  recompense 

for  life.  28 

1.  The  course  and  use  of  it  is,  that  when    12.  Where    several    executions  may  be 

a  purchaser  of  the  king's  debtor  con-       sued  upon  several  judgments  in  several 


«t*  L.ti.-r  LJi '■;:-'"    «"  i.:   '.^i-i  iL^ia  -  ;»"4U.        *?•■  "■  T    ?»•     •*•-     ■•^•«  '«;jf    -^     *■■'*■  •  •  •^ 


^O      ^V    »-*  ■     l?jj 

Hon.  be:  9i»a#i  s&ii«:V:2i>r«  a:).:  « ht^ro 

it  is  a  full  12 i  ii»»l  sausf!i*":-i>n.           oi^  I.  1?*  ?^c  «"\ivi*.u»:    !",m    a  v.i\H*  \x»»\o  *N»« 

'21.  If  joint  aaC   several  i^'*;ror#  bo  s;:in?  J^vv.!<  y»«-*-^,  !v*«  lS«*  *  »v*Uioi   rUaU  ts* 

lointlT.  ibe  saTiTr  kind  of  e\iviiv.*>n  nussi  rx\;r\«Ni  art  or  iho  Iniw  o\j\uv,l.         *>*» 

be  tak«-n  ajrains:   ali:  oUiorwisso  \kho:i  *i  Tho  now  omvuUxi   max  h,«x««  ah  a\-n«Mi 

Ihey  are  e-ueo  wvorally,                   *2.  .%>  a^auisl  iho  lormor  o\o»  \»lo»»  who  \\rt»l 

^2,  Where  if  one  in  exeoiiiion  oscafH*  of  o5  iho  j;*hsU  ;   no!  ajsauimI  \\w  \o»»U«o 

his  own  wrong*,  he  or  his  oxocutor*  aro  1.^ 

no  farther  char£reaMo.                          \k)  IX,  lloxx  th«'  oxivutoi  \o\  a  timo,  m  au  av 

23.  May  be  taken^  on  a  staliito.  of  biHly«  Don  hr\Mii«hi  Ay^Ainht  Imn,  nui«i  \\\\*t%\\  |«i 
land  and  ^oods,  atonce  orsevorallyt  ono  io  disi^hnr^o  hnnitolf  aI\oi   Iiii  tnm*  i*\ 
after  another.                                         Ih,  )Mn'«l.                                                     '^<^ 

24.  By  cap.  did  not  He  at  comiiK>n  law,  -1.  Soo  /.VtNi/»r  «.  IIih  AtMionmlho  iMiiiff 
save  in  trespass  vi  etarmis.                  (>l  •'i.  Whoro  ho  nmy  i'Iaiiu  ah  n^hi^noi-.  mnl 

25.  Of  the  body,  is  in  law  and  naturt^  Uio  wiioro  not.  \\  Id 
best  and  niost  forcible.                         Ih»  (k  If  tho  wil'o  ol'  tho  ulili^^oi  bit  uiaiIi*  n^ 

2G.  And  peremptory  if  the  ])arty  diCt  t>r  tviitrix  In  tin*  oIiIi^im^  nho  i-Annni  Htm 

escape.                                                    (U)  hor  IiiihImuuI,  but   lli««  Arhun  i«  Hiia|iitiiil 

27.  Execution  aflor  a  </ern«/ari/ rot ur nod,  od.  hi 
cannot  be  taken  by ^rn'yhr.  into  annthor  7.  'i'ho  Nniuo  )hmmiiii  iMiM'iilnr  ImiIIi  In 
county,  without  a  iesiatum  Jine  first  on-  obliiror  inid  iildii{tii>.  Ill 
tered  upon  the  roll                               tiH  H.  llrin^M  nn  ni-lnui  I'm  ii  wiiHifj  dmin  in 

28.  Where,  after  a^n'yiic.  whif^h  did  tin*  hiniNrlf,  nnndH  nnl  |Miii)ni  h  llm  liilltii« 
provide  emanartj  9i  ntpergfiieoM  nUiiW  ho  foNtAiiit>n1iiry.                                         ilH 

granted,    and    the    execution     nindo,  II.  ltni'nvi<rN  dnninf^oH  nui  iMMnnaiiiMy  hi<4 

lough  by  sale  of  a  loose,  shull  Im!  dis-  pnNN,  nn  (•■tnipK,   m   luiy    iillii>i    in  II>im 

charged.                                                 Ih,  fur  ii  wmtiK  I"  liniinKlf,  il  nlmll  \u*  nn 

29.  Execution  of  a  writ  of  inquiry.  Hon  Hftn.  ;iM 
Damages,                                                \i  10.  An   tixfi-iilor   nl    lim  nwn  ^umif  m 

!U).  Where  Uie   party  may   nrny  to  imv(?  nniniM  nliil  Miiiihlf,  llinnifli  iiiliiiintHiiii 

the  defendant,  who coinos  in  ii|H»n  u  nip,  Imn  be  Kniiilnd  t<f  Miintlitif                    Mi 

iii/a^.,chargedinexccutionforhi»td(?M.,  II.  Hi •!<  •'/«««/«.                                     '1,1 

^here  DOL                                                 I  l.'i  1'.^.  Tli**  fmnMlittn  nt'  Utm  wliif  ili'>«  lit  !•• 
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ecution  are  no  farther  chargeable.  17.  Jura  et  ingressus,                          243 

52,  56,  u3q,  62  18.  Pnedidus.                                          6 

13.  The  executors  of  him  that  escapes  in  19.  Premises,  276 
his  own  wrong  are  no  farther  charga-  20.  Pro.  41, 42 
ble.                                                         60  21.  Pro  rata,                                           8d 

14.  Where  two  executors  recover  and  22.  Proof.  92,217,219 
sever  in  their  prayer  of  execution,  the  23.  Puer.  82 
best  for  the  testator  shall  be  taken ;  as  24.  Purchase.  65 
if  one  prav  a  capiasy  the  other  a  Jieri  25.  Rights.                                            242 

Jac,  a  capias  shall  issue.                      61  26.  Feast  of  S.  Michaell.                  32,  65 

15.  The  executors  of  a  dean,  bishop,  par-  27.  ScUiceL  17J,  172,  284 
son,  vicar,  &c.  shall  have  an  oblation  28.  Stock,  family,  or  house.  33 
made  to  them  and  their  successors.    64  29.  Successive.                        313,  314,  315 

16.  Where  the  executor  shall  have  the  tiO,  Value.  65 
emblements.    See  Emblements,  SI.  Videlicet,                         171,172,284 

17.  Confession  of  the  action  afler  n^etn-  32.  That  is  to  say.  171, 172 
ment  administer  pleaded,  no  confession  33.  TVansgressio,  303 
of  assets ;  yet  the  entries  have  been  34.  Writing.  312, 313 
both  ways.                                         178  35.  Last  will.                                         249 

18.  Executor  of  the  obligor  pays  an  usu- 
rious bond,  this  is  a  (ievo^am't          167  EXPOSITION  OF  SENTENCEa 

19.  Judgment  against  the  executor,  though 

confessing  the  action  after  pleinment  1.  Where  a  sentence  shall  be  expounded 

administer  pleaded,  must  bo  de  bonis  according  to  the  whole  context.  74, 275 

testaioris.                                           178  2.  Where  clauses  in  company  shall  have 

20.  If  the  executor  breaks  the  testator's  other  construction  than  when  alone, 
covenant,  judgment  against  him  must  274 
be  de  honis  testatons,                 188,  283  3.  My  cousin  shall  have  all  my  inheii- 

21.  Tiic  vicar  sows  the  glebe,  and  dies  tance  if  the  law  will  allow  it.  2 
before  severance,  qu€tre,  if  the  executor  4.  To  pav  to  such  persons  as  /.  jSL  by  her 
shall  pay  tithes.                                 188  last  will  shall  appoint                     9, 10 

22.  What  assumpsit  of  the  testators  will  5.  Afler  the  deatn  of  my  son,  without  is- 
charge  the  executor,  what  not.         216  sue,  the  land  shall  go  unto  the  right 

23.  Assets.                               6.  Vide  233  heirs  males  of  me  and  my  name  for  ever. 

24.  If  an  executrix  give  bond  to  the  cred-  09 
tors,  she  may  retain  of  the  testator's  6.  Propinquioribus  de  sanguine  pueromm. 
goodn  to  that  value.                           250  33 

25.  And  if  she  marry,  her  husband  may  7.  Quietc  et  pacifice  absq.  intemiptione 
retain ;  but  quirre^  if  the  wife  die,  so  alicujus.  35 
that  tlic  husoond  is  no  longer  charge-  8.  Ad  triandum  cxitum.  66 
able.                                                    250  9.  So  many  (]uartcrs  at  eighteen  shiiiings 

and  nine  pence  as  amount  to  the  rate  of 

EXPOSITION    OF   WORDS.  fiftytwo  pounds.                                   88 

10.  Lex  non  cogit  impossibilia,  sed  impo- 

1 .  Alternation.                                        253  tentia  cxcusat  legem.                           96 

2.  Assignee.                             9, 10,  25,  27  11.  Nullum  tempus  occurrit  regi.  151, 154 

3.  Cof^nomt  actionem.                            178  12  Actus  legitimi  non  recipiunt  modum. 

4.  Composition.                               178, 179  153 

5.  Confession.                                           93  13.  Quod  possit  commodum  suum  facere 
(J.  Demisi.                                                12  meliori  raodo  quo  sibi  viderit             159 

7.  To  direct  precepts.                              65  14.  Expressio  eorum,  que   tacite  insunt, 

8.  Discretion.                                   158,  159  nihil  operatur.                                       170 

9.  Disparking.                                           45  15.  Una  cum  omnibus  aliisj  and  where  it 

10.  Eritus.                                              66  amounts  to  a  distinct  sentence.          J75 

11.  Their  estate.                                     276  16.  Jura  natura  sunt  immulabilia.        224 

12.  Fee.                                                    65  17.  Cuicunque  aliquis  quid  conciditcon- 
l'\  Forfeiture.                                        242  cedere  videtur  et  id  sine  quo  res  esse 

14.  Forfeiture  of  the  body.           270, 293  non  potest                                          234 

15.  Htrreditas.                                     2^)8  18.  Such  assurance  as  shall  be  reasonably 

16.  Heir.                                                 75  devised.                                              275 


19.  Forftit  u  much  u  he  may  forfeit 

396 
3D.  That  then,  and  from  thenceforth. 

313,319 

S] .  That  the  recoverera  shall  etand  seised 

to  the  uie  of  the  last  will.  349 

EXTENT. 
See  Bttognitanct.     Satuie. 

1,  ThecxtentofasUtutedothnotchanve 
the  poaacsaion  tiil  a  liUrait.  62 

2.  If  tiie  sheriff  extend  the  land,  and  be- 
fore libatde  an  exchequer  writ  for  levy- 
ing the  king's  ilebt  he  awarded  to  him, 
the  sheriff  is  bound  ta  serve  the  king 
first  ^ 

EXTINGUISHMENT. 

L  Of  warranty  by  a  refooffcneDt  84 

2.  Or  by  an  escheat  35 

3.  Of  tythes  by  a  modut  decimandi.       43 

4.  Not  by  a  unity  of  possession.  44 

5.  The  tenn  of  which  the  huaband  ia  pos- 
sessed in  the  rieht  of  his  wife  is  not 
eitinguished  by  the  husband's  purchase 
of  the  fee.  3 

G.  Where  he  who  has  no  estate  at  all  in 
the  rent,  nor  demand  nor  title  to  it,  may 
extinguish  it  by  release.  130 

7.  Where  bare  easeinents,  as  lights,  air, 
&.C.  may  be  extinguished  as  well  as  in- 
terests or  profits,  and  where  not.       131 

8.  Wliere  a  rent  extinguished  by  release 
shall  be  yet  in  estt  for  benefit  of  a 
atranger.  165 

9.  A  copyholder  of  inheritance,  which 
hath  common  appendant  in  another 
manor,  purchaseth  the  freehold  and  in- 
heritance, of  the  copyhold ;  qturn,  if  the 


ID.  Where  a  right  extinguished  shall  ben- 
efit a  disseisor.  37!i 

11.  Tenant  for  life  in  possession  or  rever- 
sion joins  with  him  that  has  the  in- 
heritance in  a  fine,  the  estate  for  life  is 
not  extinguished.  277,  278 

12.  A  condition  extinguished  in  part  ex- 
tinguishes wholly  ;  tteut  of  a  power  of 

313 


FAILER  OP  RECORD. 

1.  A  recognisance  is  pleaded,  and  upon 
issue  nul  lUl  neord,  the  recognisance 
certified  is  upon  condition,  yet  good.  55 

2.  The  tenant  in  an  assise  pleaded,  that 
the  defendant  was  barred  in  a  former 
assise  brought  against  his  lather  ;  upon 
nul  lid  record,  the  assise  was  found  to 
be  against  the  tenant's  lather  and  moth- 
er ;  adiutlged  no  failer.  55 

3.  If  an  infant  fail  of  his  record  in  an  as- 
sise, this  makes  him  not  a  disseisor.    95 

4.  If  the  court  misaward  the  ctrtiomri, 
this  is  no  failer  of  record  in  the  party- 

135 

5.  Upon  iasue  nul  tid  record,  the  record 
certified  was  the  same  plaint,  count,  and 
judgment,  only  differed  in  some  continu- 
ances, and  held  no  failer.  179 

S.  Where  a  record  pleaded  to  be  as  of 
the  twentyeighth,  and  appears  upon  is- 
sue to  be  the  twentynintn  of  April,  but 
otherwise  right  in  matter,  shall  be  held 
no  failer.  209 

FALSE  JUDGMENT. 


A  judgment  in  the  county  court  was  re- 
versed  in  C.  B-  because  the  jury  found 
the  defendant  in  travtrae  cutp.  and  did 
not  say  super  locraincTUun  suutn.      248 

FALSE  LATIN. 


FELON,  FELONY. 

1.  To  kill  a  thief  or  burglar  in  defence  of 
a  man's  person  or  house,  is  ni  '  '         "" 

2.  If  a  lunatic  kill  aman,ti)is  it 

I  Ifmen  tilting  or  tourne^in 
sence  of  the  king,  or  if  tv 
defence,  playing  their  prizes,  kill  one 
another,'this  is  no  IVIony.  134 

FEOFFMENT. 


13.  If  the  grantor  usurp  upon  the  grantee 
of  the  t£ee  next  avoidances,  the  estate    1.  May  he  pleaded  for  parcel 

of  the   grantee,   being   remediless,   ia   "   "-'-  •- *  -  -- 

drowned  and  extinct,  as  much  as  if  it 
had  been  granted  or  surrendered.    333 

14.  If  the  lessor  eject  the  lessee,  be  can- 
not grant  the  reversion.  3^ 

15.  Yet  it  is  no  diaaeisin.  333 

16.  Where  one  fee  aimple  may  be  extin- 
giubod  in  another.  333,  334 


T-  Cottons,  yet  it  paased.  171 

3.  Tenant  for  life  joins  with  the  rever- 
nonei  in  tail,  in  a  feoffinent  by  deed; 
it  ia  no  forfeiture.  978 

4.  A  feoffinent  bar*  the  feoffor  of  all  pre- 
•ent  righti^  and  all  future  nghta  or  pot* 
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sibilitiei^  tming  from  cauMs  preceduKr  13.  Tenant  in  tail  to  him  and  'tha  heira 

the  feofiment                            337,  338  maleis  of  hia  body,  hath  three  aons,  the 

the  second  levies  a  fine  in  the  life  of 

FIERI  FACIAS.  the  father,  the  father  dies,  the  eldest  is 

See  Execution,  not  barred ;  but  if  the  elder  die  without 

issue,  living  the  second,  the  third  is  bar- 

FINE,  FINES.  red.                                          333»  334 

14  The  scope  of  4  H.  7  and  32  H.  8.  was 

1.  When  pleaded  must  be  pleaded  entire.  to  bar  tad  as  much  aa  fiie  simple,  in 

24  case  of  privies.                                  334 
3.  If  the  father  levy  a  fine,  with  or  with- 

cmt  disseisin  of  the  grandfather,  who  FORFEITURE. 

was  tenant  in  tail,  the  issue  in  taQ  is  See  Might  f^  Mum,    26  H.  a  c.  la  33 

bound  by  32  H.  8.,  whether  the  grand-  H.  8.  c.  20. 

father  dies  before,  or  after  the  faBier. 

258  1 .  The  estate  of  the  land  is  not  forfeited  by 

3.  If  hartm  andfimt  be  tenants  in  special  recusancy,  but  only  the  profits.  73, 74 
tail,  the  barorirs  fine  is  a  clear  bar  to  the  2.  If  the  defendant  bring  a  writ  of  error, 
issue,  bv  32  H.  8.                       257, 259  qwere,  whether  the  b%d  he  not  forfeited, 

4.  Though  the  wife  may  enter,  if  she  sur-  though  he  proceed  not  in  the  writ  of 
Mve,  and  thoogh  the  wife  be  remitted,  error.                                                 116 

if  any  estate  be  limited  to  her  upon  her  3.  A  copyhold  is  not  forfeited  for  non-par- 

huflmnd's  fine.                           257, 259  ment  of  unreasonable  fine.                1% 

.5.  A  writ  of  dower  is  brought  against  4.  A  copyhold  is  not  forfeited  for  non- 
tenant for  life,  the  reversioner  levies  a  payment  of  a  rent,  or  reasonable  fine, 
fine,  tenant  for  life  dies,  five  years  pass,  without  demand  of  the  person.          135 
.  .the  wife  brings  a  new  writ  of  dower  5.  If  a  copyholder  demise  by  license,  and 
against  the  tenant  in  possession.  Qikrre.  forfeit,  perhaps    the  lease  will  stand 

265  eood  against  tne  lord.              177,  fwtrt 

•f}.  Where  a  covenant  to  make  a  further  6.  Forfeiture  of  an  obligation.  See  OUi- 

assurance  shall  be  sufficient  to  lead  the  galion. 

use  of  a  subsequent  fine  in  fee  simple,  7.  iVhere  a  trust  of  a  lease  for  years  will 

^and  where  not.                   273, 274, 275  be  forfeitable  for  felony.                   210 

7.  Where  a  fine  may  be  reversed  for  part,  8.  Statutes  which  give  forfeiture  of  body, 
and  as  to  one  estate,  and  yet  stand  good  extend  not  to  Ufe.  270 
for  another.                                        278  9.  Tenant  for  life  joins  with  the  remain- 

8.  If  tenant  for  life  in  possession  or  rever-  der  in  tail,  in  a  feofiment  by  deed,  it  Ib 
sion  join  with  tenant  in  tail  in  a  fine,  it  neither  forfeiture  nor  discontiuance.  278 
shall  noitlicr  work  forfeiture,  extin-  10.  Tenant  for  life  joins  in  a  fine  with  the 
^uiiihment,  nor  discontinuance.  277, 278  reversioner,  no  forfeiture.  See  Fine.    8 

9.  If  tenant  for  life,  and  the  reversioner  11.  How  of  ancient  time  the  foods  of 
in  fee,  join  in  a  note  of  a  fine,  and  be-  clerks  indicted  came  to  be  foileited  by 
fore  any  farther  proceeding,  the  tenant  inquest  of  office  before  conviction.  288 
for  life  dies,  yet  the  fine  snail  proceed  12.  The  coroncr^s  inquest  finding  a  &ght 
against  the  other,  because  they  arc  as  is  final,  as  to  the  forfeiture  of  goods,  and 
several  cognizance.                            529  cannot  be  tried  again.                        318 

10.  Baron  and  feme  acknowledge  a  note 

of  a  fine  upon  twentysixth  of  March,  FORMEDON  IN  REVERTER, 
the  next  day  after  the  wife  dies,  the 

twentyeighth    composition   was  made,  1.  Brought  by  &aron  andyf  me,  may  lay  the 

the  king's  silver  paid  and  entered,  as  of  right  m  the  feme  onlv,  or  in  both.      1, 2 

the  term  before ;  the  fine  must  stand.  330  2.  Brought  in  the  whole,  where  it  appears 

IJ.  The  mother  is  tenant  in  tail  to  her  of  the  defendants  one  shewing  he  hath 

and  the  heirs  of  her  body,  the  son  lev-  no  right  for  part,  must  abate.            279 

-ies  a  fine  and  dies,  and  then  the  mother  3.  The  writ  or  count  must  not  say  devenil 

dies ;  the  daughter  is  not  barred.      332  jus,                                                    337 

12.  Grandfather  tenant  in  tail  is  disseised 

by  the  father,  who  levies  a  fine  and  dies,  FORMEDON  IN  REMAINDER, 

the  grandfather  dies,  the  son  is  barred.  - 

333  1.  Brought  by  the  son  after  the  'particular 


citatc  ended,  uid  coneludins  pradieh 
Jl.flio  it  \ertd.  B.  rtmatitrt  ddunt,  with- 
out ahcwing  the  dcsth  of  his  fkther,  is 
good,  though  viTjing  from  the  register. 

2.  Brought  by  one  who  in  the  ccoclueion 
makes  himaelf  heir  to  all  that  were  in- 

•  heritkble  to  the  remainder,  is  good, 
though  in  the  ree^ieter  the  defendant 
ouly  nmkes  himBeirheir  to  him  to  whom 
the  remainder  was  first  limited.  51 

3.  The  writ  or  count  must  not  say  dnt- 
nitjiu.  337 

PORMEDON  IN  DESCENDER. 


the  right  in  theft: 

3  If  issue  in  tail  be  once  barred  by  war- 

rajity  and  assets,  he  ia  bured  Tor  ever, 

though  he  alien  the  asseta.  40 

3.  May  be  good  though  it  vary  from  the 
retfuter.  51 

4.  The  defendant  in  the  writ  must  not  foil 
to  make  himaeir  heir  to  all  tbat  were 
seised  according  to  the  register.         52 

5.  If  the  defendant  make  himself  heir  to 
■11  that  were  inheritable,  this  though  it 
he  more  than  needs,  is  good.  51,. '>2 

&  A  recovery  in  Ajormtdon  in  detctnder 
is  no  bar  in  a  moiidaTtcater.  {14 

7.  Thouch  the  defendant  need  not  make 
himself  heir  to  his  father,  if  he  were  not 
seised,  yet  he  must  make  mention  at 
hiro  in  his  pedigree,  because  he  is 
a  lineal  ancestor;  but  where  collat- 
eral issues  or  heirs  come  to  make  their 
pedigree,  there  needs  no  such  precise 
333 
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let  it  lie  IVerii,  and  the  grantee  bath  no 
remedy.  40 

4.  He  that  grants  the  office  of  keeper  of 
his  park,  or  steward  of  his  courtB,may 
diapark  the   park,  or  reloBM  his  rents 


FREEHOLD. 
1.  Cannot  be  granted  to  commence  inyU- 


SL  A  reversion  for  life  may  be  granted  U 
coinoience  injvlaro.  171 


I.  What  shall  be  a  sufficient  name  or  de- 
scription of  the  grantor  or  grantee,  to 
give  or  talie  by.  33 

S.  If  the  tenant  in  tail,  and  his  ion,  join  in 
a  ^Dt  of  the  next  avoidance,  yet  it  ia 
void  againt  the  son.  45 

3.  He  tbat  gTHota  common  quandoewtaut 
•    ■  ■      -y  till  the  r---- 


5.  But  if  the  grant  were  rendering  rent, 
the  rent  willbe  discha  —  -"  '* 
Yet  a  man  may  not  d 
his  own  grant  by  his  o' 

7.  Grantee  of  estovers  may  bring  an  as- 
size, though  the  wood  be  grubhed  up, 

6.  Grantee  of  an  annuity,  till  he  be  pro- 
moted to  a  benefice  guam  diarent  acirep- 
tandum,  hath  election,  and  may  refuse 
for  over.  40,41 

9.  The  nature  of  the  operation  of  a  grant 
of  one  thing  for  anotiier.    41,  42  per  (o- 

10.  If  aman  grant  an  annuity  pro  conrilio, 
and  the  grantee  refuse  at  one  time,  the 
grantor  is  discharged  for  ever.  41 

11.  If  a  man  vrant  to  make  new  pales  for 
the  old,  and  the  old  are  detained,  he  iS' 
discharged  perhaps,  but  pn   hoe  vtee. 

42  quart 

13.  Where  a  rent  charge  granted  in  fee, 

shall  not  charge  the  heir  at  all  in  annu> 

ity,  nor  the  f>rantor  himself  longer  than 

during  his  life.  56 

13.  Where  the  lord  of  a  villain  in  groea 
may  grant  him  to  a  stranger,  who  hath 
seised  him,  but  not  confirm  llie  state  of 
the  stranger;  wcus,of  any  other  tortious 
priael.  09 

14.  Where  the  misnomer  of  a  corpora- 
tion  in  any  grant  or  lease  made  by 
them  shall  defeat  the  grant,  and  where 
noL  134, 135«plo<u)n 

15.  Where  the  mis-recital  of  a  lease  in  a 
grant  of  reversion  expectant,  shall  not 
prejudice  the  grant.  188,  139 

Ifi.  Grant  of  an  annuity  or  warranty 
against  the  heira  first,  omitting  the  an- 


130 


17.  A  man  may  grant  or  give  that  which 
he  hath  not  actually,  butpotentiaIly;fc- 
cm,  if  lie  neither  have  it  actually  nor 
potentially.  133 

IB.  If  the  leaser  grant  to  the  termor  all 
the  corn  that  shall  be  growinj^  on  the 
land  at  the  end  of  the  term,  it  a  good. 


ateria   «va  jetint  may  t 


which  he  shall  have  next  year,  ia 

good.  lb. 

90.  A  grant  in  the  affimiative  cannot  take 

away  a  precedent  power,  or  interest  173 

land,' or  31.  The  grantee  of  (lie  trees  by  tsiunit  ia 
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tee  simple  may  fell  them  when  he  will ;  39.  A  grant  of  lands  to  two,  d  kmrtdx" 

but  he  cannot  dig. saw  pits,  or  square  6i»,  void.                                            174 

them  upon  the  ground,  without  special  40.  Where  a  grant  is  general,  a  subse- 

licence.                                       173, 174  auent  mistake  or  mis-recital  will  preju- 

99»  A  grant  to  /.  &  that  he  may  take  all  dice  it ;  aeeus,  where  the  grant  is  of  par- 

the  trees    which    may  reasonably  be  ticulars  sufficiently  once    ascertained, 

spared,  is  good,  because  it  is  executory.  171, 175 

174  41.  It  is  not  material  in  what  order  the 

23.  Where  a  grant  in  itself  uncertain  is  recitals  be  placed,  whether  the  true  or 

good,  because  reducible  to  certainty,  by  false  part  of  them  precede.                171 

act  of  the  party,  or  act  of  the  law.      lb.  42.  Where  the  grant  is  of  a  particular 

94.  A  grant  that  hath  but  one  entire  sen-  thing  certain,  a  mistake  in  the  same 

tence,  may  be  overthrown  by  part  of  the  sentence,  though  it  cannot    frustrate, 

same  sentence  ;  aecus,  where  it  hath  two  may  dimmish  it                                   lb, 

distinct  clauses.                                 175  43.  Where  a  grant,  with  a  McQicetj  must 

35.  Where  that,  which  is  not  of  the  sub-  neither  diminish  nor  increase  any  part 

stance  of  Uie  grant  secundum  hu  naiu-  of  the  premises.                                  172 

raUj  is  yet  of  the  substance  of  it  secun-  44.  If  tenant  in  fee  simple  grant  the  trees, 

dumjus  potUioum,                            2^  they  vest  presently  m  ue  grantee,  as 

516.  Where  the  general  words  of  a  grant  chattels.                                              173 

will  not  give  ue  grantee  power  to  fell  45.  The  words  of  a  grant  shall  be  constru- 

timber.                                               234  ed  according  to  a  reasonable  and  easy 

27.  The  grant  of  a  thing  carries  all  things  sense,  and  not  strained  to  things  un- 
included,  without  which  the  thing  grant-  likely  and  unusual.  903, 304 
ed  cannot  be  had,  and  how  the  rule  is  46.  Where  a  general  grant  may  be  re- 
to  be  understood.                                lb.  strained  unto  particulars.                  276 

28.  The  grantee  of  fish  in  a  pond,  hath  47.  Ifthe  king  grant  6oiiae<  caiaUauUaga- 
liberty  to  take  them  with  nets,  but  can-  tor.  in  D.  to  J.  S.,  and  /.  D.  the  grantee  of 
not  cut  the  banks.                               Jb.  the  next  avoidance  to  the  church  D.  be 

29.  A  right  is  not  transferable  by  grant  out-lawed,  /.  iS.  shall  have  this  avoid- 

141  ance,  wheresoever  the  deed  was.      303 
90.  How  far  the  law  respects  the  inten- 
tion of  the  parties  of  the  grant    154,  GRANTS  BY  THE  KING. 

216,  275, 303, 304  See  Abn  Obgtanie.    Pardon.     91  H.  S  c. 

31.  A  grant  of  all  the  wool  which  shall  15.    Prerogative. 
grow  upon  the  sheep  that  the  grantor 

shall  buy,  is  void.                               132  1.  What  shall  be  a  good  grant  for  the 

32.  The  grant  of  an  office  of  learning  to  a  king,  to  enable  a  town  to  choose  bur- 
man  utterly  insufficient,  is  void,  though  jesses  for  parliament  14 
granted  to  him  and  his  assigns,  or  to  2.  If  tlie  king  grant  conusance  of  pleas, 
be  exercised  by  his  sufficient  deputv.  the  grantee  shall  not  hold  plea  of  any 

148  new  action  created  by  statute;   other- 

33.  The  office  of  steward  of  courts,  being  wise  it  is  of  an  old  action  given  in  a 
full,  cannot  be  granted  to  any  other,  but  new  case  48 
by  the  king,  and  by  him  only /^er  verba  3.  The  king  cannot  grant  to  hold  a  court 
defuiuro.                                    150,151  of  equity,  tliough   he  may   gTB.nitenere 

34.  By  what  name  a  patronage  is  granted.  plactla ;  for  Uie  dispensation  of  equity  is 

152  a  special  trust  committed  to  the  kmg, 

35.  The  offices  in  tlie  giflof  the  chief  jus-  and  not  by  him  to  be  committed  to  any 
tice  are  not  grantable  for  less  than  for  other.  63 
his  life.                                                153  4.  If  the  kin?  grant  cognizance  of  pleas 

36.  A  title  of  lapse  is  not  grantable  before  to  be  held  before  the  steward  of  the 
or  ailer  it  falls,  being  an  office  of  trust  grantee,  it  is  good  enough,  though  with 

154  Uie  clause  licet  grantee  fuerit  pars,     87 

37.  Where  the  premises  of  a  grant  may  5.  The  king  may  grant  a  manor,  except- 
be  corrected  or  explained  in  the  same,  ing  the  courts,  though  tliey  be  inscpa- 
or  by  a  distinct  sentence.   169, 170, 171  rablc.                                                    JOS 

38.  If  lessee  for  years  grant  his  term  to  6.  The  king  grants  a  manor,  the  advow- 
commence  after  his  death,  the  grant  is  son  appendant  will  not  pass  without 
void.                                           171,174  special  words.                                   127 
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7.  The  kingr  may  grant  a  thing  in  action 
with  express  mention  of  it,  but  not  oth- 
erwise. 140 

8.  The  king  grants  all  iinesi  issues,  and 
amerciaments ;  this  extends  not  to  such 
as  grow  upon  suit  or  offences  by  new 
statutes.  188 

9.  The  king  cannot  grant  by  charter  any 
penal  law.  155, 183 

10.  The  kin^  cannot  ^rant  the  office  of 
steward  ot  courts,  being  full,  to  any  oUi- 
er,  unless  by  verba  dejuiuro  quando  va- 
caverit,  150,  151 

11.  The  king  cannot  ^rant  the  office  of  cim- 
to«rotu/oruin,  or  chief  justice,  to  two.  153 

12.  The  king^  cannot  grant  a  lapse,  before 
or  after  it  falls ;  it  is  an  office  of  trusL  154 

13.  The  king  cannot  grant  to  an  intruder 
upon  the  possessions  of  a  lunatic k,  or 
ideot,  that  he  will  not  meddle  with 
them ;  it  is  contrary  to  justice  and  to  his 
office.  155 

14.  One  usurps  upon  the  king's  lapse,  tlie 
king  cannot  ^rant,  he  will  not  remove 
his  clerk  ;  it  is  contrary  to  his  trust,  and 
a  wrong  to  tlie  patron.  lb, 

15.  If  the  king  being  guardian  grant  the 
lands  in  fee,  it  is  void.  Jb, 

16.  The  grant  of  the  king  referring  to  a 
thing  not  in  being,  or  void,  is  voia  also. 

IGO, 161 

17.  If  the  king  grant  the  lands  and  under- 
woods expressly,  exceptis  omnibus  gros- 
ns  arboribus  Itoscis  tt  martmiis^  as  to  the 
under-woods  the  exception  is  void,  but 
it  extends  to  timber  only.  170 

18.  The  kin^  may  grant  a  manor  ad€o  fit- 
ne,  excepting  the  advowson.  lb, 

19.  A  lease  made  to  tlieybne  and  two  of 
her  sons,  for  life,  in  consideration  of  a 
surrender  by  her  and  her  husband,  of  a 
former  estate  for  life,  void.       20:),  204 

20.  A  lease  for  life  made  by  the  king  in 
consideration  of  the  surrender  of  a  void 
lease,  or  a  conditional  surrender,  is  void. 

204 

21.  A  lease  made  in  consideration  of  a 
former  lease  surrendered,  is  good, 
though  there  be  no  actual  surrender,  be- 
cause the  acceptance  is  a  surrender  in 
law.  lb. 

22.  Where  the  king  may  erect  a  corpora- 
tion,   and  make  ordinances  for  them. 

210,211 

23.  Where  the  king  erecting  a  corpora- 
tion, doth  include  a  power  to  make  by 
laws.  211 

24.  If  the  king  grant  lands  twentyfirst  Ju- 
ly, in  consideration  of  a  grant  made  to 
him  the  tenth  of  May  before,  and  the 

7-) 


deed  of  tenth  of  May  be  not  enrolled  till 
the  twentysixth  of  July,  five  days  after 
the  king's  ^rant,  yet  it  is  good.         2S] 

25.  If  the  kin^  grant  ex  mtro  tnortu,  and 
in  consideration,  &c.  the  law  looks  only 
upon  tlie  express  consideration,  and  re- 
jects the  other  words,  as  clatisuUB  cleri- 
corum,  222 

26.  What  kind  of  considerations  may  bo 
false,  yet  the  king's  grant  good.  lb, 

27.  A  consideration  void  in  part,  is  void  in 
aU.  226 

28.  If  the  king  grant  lands  to  baron  and 
feme,  and  tlie  heirs  of  the  6aron,  in  con- 
sideration of  a  former  grant  made  by 
baron  andftme^  where  tueyeme  had  an 
estate  for  life,  the  king's  grant  is  void, 
because  the  grant  of  the  feme  to  the 
king  is  null  and  void.  ^]QS 

29.  SecuSf  if  the  ft  me  had  no  estate  at  all, 
nor  title  of  dower.  223,  in  momne 

30.  And  8ecu8  fortasse,  if  the  grant  of  the 
fimA  were  only  defeasible.  223 

31.  Where,  though  the  king  be  deceived 
in  his  intent  meutal,  yet  it  he  be  not  de- 
ceived in  his  final  intent,  or  in  the  ex- 
press legal  intent,  his  grant  will  be 
good.  Jb. 

32.  Where,  though  the  king  be  not  de- 
ceived in  fact,  yet  if  it  appear  he  was 
deceived  in  the  law,  or  erred  in  his 
judgment,  to  his  prejudice,  tlie  grant 
willbe  void,  and  why.  223, 224 

33.  Where  tlio  defects  of  form  will  not  vi- 
tiate the  grant  of  a  subject,  because 
they  are  only  prerogative  forms.     229, 

230 

34.  The  king  grants  lands,  reciting  them 
to  come  to  him  by  attainder,  &c.,  or  to 
be  worth  twenty  pounds  per  annum^ 
and  they  came  by  purchase,  or  are 
worth  forty  pounds,  it  is  void.  230 

35.  A  grant  by  the  king,  pro  eredione  col- 
legii,  or  ad  effeclum^  makes  a  condition. 

231 

36.  King  grants  all  his  lands  or  tenements 
in  D.  without  mention  of  quantity  or 
qualitv,  it  is  ^ood.  lb, 

37.  Nothing  of  prerogative  passes  ^in  the 
king's  grant,  without  express  and  deter- 
minate words.  243, 244 

38.  Where  the  king's  grant  shall  be  so 
construed,  that  all  the  words  may  take 
effect.  302, 303 

39.  The  king  grants  an  advowson  in  gross, 
as  appendant,  nothing  passes.  323 

40.  The  king  grants  a  manor  escheated  in 
tarn  amjdis  modo  ct  forma,  the  advow- 
son appendant  passes  without  naming. 

323 
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41.  If  tho  kki^  have  one  or  more  avoidan-  6.  Th€»  heir  of  him  that  ^e»  in  dxoeation 
ces  of  airadvowson,  as  in  cross,  and  the  is  no  fartlicr  chargeable.  52  and  56,  iimj. 
reversion  in  fee,  as  appendant,  and  then  ^  ^ 
grant  the  advowson  as  appendant,  no  7.  If  one  grant  in  rent  cbai^  without  say- 
more  of  that  advowson  passes  than  was  mg  pro  se  et  futredUnts,  the  heir  of  the 
appendant.                                          323  grantor  is  not  chargeable  in  a  writ  of 

42.  If  the  king  grant  the  manor  of  D.  in  />-•  annuity.  58 
no  more  passes  than  was  in  D^           Ib^  8.  Hcfw  the  heir  may  be  said  to  be  eadem 

pefaima  cum  anieeesgon.  130 

HABf>NDUM.  9.  A  reservation  to  the  heir,  first  omit- 
ting the  ancestors,  good.                    lb, 

1.  A  man  grants  one  thing  in  the  pfOmis-  10.  The  grant  of  an  anouitjr  or  wamnty 
cs,  habend,  una  eum  another  thing,  against  the  heir  first,  omitting  the  ao- 
which  is  neither  part  of  it,  nor  appen-  cestor,  void.  lb. 
dant  to  it ;  that  mentioned  in  the  haben-  11.  A  covenant  by  the  ancestor  that  the 
dum  will  not  pass.                               161  heir  shall  stand  seized,  void*             313 

2.  The  habend.  may  alter,  ubridge,  or  12.  The  heir  shall  not  have  the  emble- 
frustrate  that  which  is  expressed  in  the  ments  sowed  by  the  ancestor.  132.  Em- 
premises.                                      170, 171  blemenU.                                                  2 

3.  Lands  given  to  A.  and  B.,  habend.  to  A,  13.  Debt  brought  against  the  heir  who 
for  life,  and  after  his  decease  to  H.,  is  a  aliens  the  assets,  and  then  a  new  writ  is 
ffood  habend.                                       172  brought  by  joumieSj  accounts;  qu^trt  if 

4.  Xiands  to  two,  habend.  one  moiety  to  the  heir  be  chargeable  in  respect  of  the 
one,  the  other  to  the  other,  good.      lb.  assets,  at  the  time  of  the  first  writ  pur- 

5.  A  grant  of  the  manor  of  D.  to  or  by  the  chased.  348 
king,  hob.  cum  Sale,  is  void  for  S.       23  14.  Where  tlie  heir  shall  take  by  way  df 

6.  The  estate  may  be  limited  before  the  remainder,  because  he  cannot  take  pos- 
hab.y  but  it  is  properly  the  office  of  the  session.  314 
hob.                                                   275  15.  The  difierence  between  lineal  and  col- 

7.  An  estate  limited  by  tlie  habend.  to  one  lateral  heirs  as  to  making  their  pedi- 
not  party  to  the  deed,  void  bpr  way  of  gree,  and  being  barred  by  fines  or  at- . 
estate,  may  be  good  by  way  of  remain-  tainders.                                      333,  334 
der.                                             3i:i,  314 

a  A  lease  to  A.  habendum  et  pradicto  A.  ei  HERIOT. 
B.ac  quibusdam  C.  ei  D.pro  termino  vi- 

Ub  eorumy  et  altertua  eorum  successive  1.  Bv  law  is  optimum  animaL                 €0 

diutius  viventium,  cannot  be  good  to  B.  2.  The  lord  irhe  will  may  take  the  worst 

C  D.  by  way  of  joint  remainder,  because  y^ 

ofthe  word*iicc€Mi»e,Dorby  wayof  sue-  3.  If  the  lord   avow  now  generally  for  a 

cession,  because  of  Uie  uncertainty,  who  hcriot,  without  showing  what  the  hcriot 

shall  take  first                                    313  should  be,  whether  beast  or  other  things 

it  is  insufficient  17(1 

II£ilR 

HIGH  COMISSION  COURT. 

1.  The  several  senses  and  acceptations  of 

the  word.                                              31  i.  May    examine    incestuous    marriages, 

2.  lie  that  takcth  as  heir,  male  or  female,  and  enjoin  penance  for  them.  181 
by  descent,  must  be  heir,  and  also  male  2.  Though  there  be  cause  for  a  divorce  a 
or  female,  to  have  both  words  verified  in  vincido  matrimonii,  yet  they  may  di- 
him.                                                 31,  33  vorce  the  parties  only  a  mensa  et  thoro. 

3.  Warranties  and  estoppels  descend  up-  171 
on  the  heir  general,  and  not  upon  the 

heir  in  gavel  kind,  borough  English,  or  HUSBAND  AND  WIFE. 

by  possessio  fratris.                               31  See  Baron  and  Feme. 

4.  The  heir  general  shall  take  gavelkind, 

or  borough   English  lands,  that  go  by  INDEMPTITATE  NOMINIS. 

way  of  purchase,  though  he  cannot  take 

thorn  by  descent                                  lb.  1.  Where  it  will  lie,  and  where  not     330 

5.  The  difference  between  the  charge  of  331 
tlie  heir  upon  a  warranty,  and  upon  an  JEOFAILS. 
obligaUon.                                             25  See  32  H.  8.  c.  18.  FJ.  c.  14.  Repleader. 
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1.  In  debt  for  rent,  the  lessee  pleaded  verdict  ia  obtained,  qu^grt  if  it  be  hoi- 
that  the  lord  intravU,  which  is  insuffi-  pen.  24<) 
cient,  but  issue  joined  upon  it,  the  de-  17.  If  the  writ  of  traverse  be  against  three, 
fendant  had  a  verdict,  and  therefore  and  the  count  a^inst  two,  without  a  «- 
judgment                                            336  mul  cum,  it  is  aided  after  verdict  as  no 

2.  John  brings  an  action  of  debt  upon  a  original.  251 
penal  statute  tern  ouamy  the  defendant  16.  (f  by  the  plaintiff's  own  shewing  it 
pleads  non  d^hetJokanni^vf  here  it  ought  appear  he  hath  no  cause  of  action  for 
U)  hwe  been  dido  dominiregietJohan'  part,  the  writ,  which  ought  to  h»ve 
«i,  and  after  a  verdict,  the  court  allowed  abated,  is  holpen  after  verdict.  281, 
the  exception,  because  the  statute  of  282 
jeofails  excepts  penal  statutes.          328  19.  Faults  that  are  curable  are  as  well 

3.  A  declaration  m  a  trover  and  conver-  aided  where  they  appear  by  confession, 
sion,  with  blanks  for  the  day  and  year  of  as  otherwise.  283 
losing,  finding  and  conversion,  when  it  2a  Where,  and  what  variance  from  the 
is  aided.                                                 76  register  is  aided,  and  what  not.        282 

4.  If  the  defendant  justifjr  by  force  of  a  21.  A  verdict  between  the  defendant  and 
custom,  and  the  plaintiff  join  issue  de  vouchee  was  within  32  H.  8.  c.  281 
if^uria  9ua  propria  absque  talicausa^ 

this  is  unfonnal,  but  holpen  after  a  ver-  IMPLICATION  AND  INTENDMENT, 
diet                                                       Jb, 

5.  Want  of  pledges  are  not  bolpen.      101  1.  Where  it  shall  supply  the  want  of  an 
(i.  If  issue  be  joined  upon  a  thing  which  averment  in  a  declaration.                     4 

either  is  in  law  not  possible,  or  not  issu-  2.  Where  it  shall  be  sufficient  to  make  an 

able,  the  verdict  upon  it  is  against  law,  estate  pass  by  devise.                     30,  32 

and  not  holpen.                   11^  MS,  bis.  3.  Where   it  shall  supply  the  defect  of  a 

7.  Secus  if  only  part  of  the  issue  be  iropos-  writ  51 
sible.                                                    117  4.  Where  it  shall  supply  the  defect  of  a 

8.  If  the  issue  as  it  is  joined  be  uncertain  verdict  55, 56, 98,  312 
and  confused,  yet  a  verdict  upon  it  will  5.  Whore  it  supplies  the  defect  of  an  offi- 
helpit                                                113  cer.                                                 38,73 

9.  If  issue  be  joined  upon  detinue  of  char-  6.  Where  it  shall  not  supply  the  defect  of 
ters  pleaded  by  the  feoffee  in  bar  of  dow-  the  plea.  93 
er,  quare  if  it  be  aided  by  verdict    lb, 

10.  Verdict  upon    an    issue  larger  than  INCIDENTS, 
needs,  makes  it  good  enough.            1 19 

11.  Verdict  in  the  debet  et  detinet,  where  1.  The  incident  possibility  of  the  widow's 
it  ought  to  be  in  the  detinet  ouly^is  not  estate  stands  as  long  as  the  husband's 
aided.                                           H^,  282  customary  estate.                               181 

12.  Want  of  a  bill  is  aided,  though  the  2.  The  collateral  incidents  to  estates  will 
words  be  want  of  an  original.   130,  264,  nor  extend  to  copyholders,  without  a 

281,282  special  custom.                           215,216 

13.  If  issue  be  joined  upon  the  novel  as- 
signment, and  a  verdict,  though  the  de-  INDICTMENT, 
claration  assign  no  place  at  all,  it  is  hol- 
pen.                                                    176  1.  W^hen  an  alien  friend  is  indicted  of 

14.  If  the  defendant  justify  as  to  the  batte-  high  treason,  how  the  indictment  shall 
ly,  and  say  nothing  to  the  wounding,  conclude.  27 
and  obtain  a  verdict,  yet  he  shall  have 

judgment,  for  as  to  the  wounding  it  is  INFANT, 

but  discontinuance,  which   is    holpen.  Fide  W.  2.  c.  5. 

187 

15.  If  issue  be  joined  upon  an  award  of  1.  If  an  infant  deliver  money  with  his  own 
presentment,  and  it  be  found  for  the  hand,  it  is  but  void  able,  and  to  be  recov- 
plaintiff,  now  if  the  plaintiff  have  not  al-  ered  by  action  of  account  77 
leged  a  breach  or  a  refusal  (yet  such  a  2.  Infant  more  favored  at  common  law 
broach  may  not  be  traversable)  he  can  than  nfeme  covert,  and  why.  95 
have  no  judgment,  notwithstanding  the  3.  If  an  infant  fail  of  a  record  in  assize, 
statute  of  jeofails.               197, 198, 233  he  is  no  disseisor  within  W.  2.  c.  21 . 

16.  A  writ  contains  an  ^tcUoneJirma,  and  95,  \Hi 
traverse  of  assault  and  battery,  and  a  4.  A  devise  by  an  infant  to  charitable  uses 
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m  not  aided  by  43  Eliz.  c.  as  a  limiU- 
tion  or  appointment.  19(> 

5.  An  infant  mayBufTer  a  common  recove- 
ry at  the  diacrction  of  tlie  court.        UK) 

6.  An  infant  in  venire  aa  mere  may  be 
vouched.  'SW 

7.  An  infant  levies  a  fine  to  the  king,  and 
declares  the  use  of  it  by  his  deed ;  he  is 
bound.  ^-4 

8.  The  several  ages  of  an  infant  how  es- 
teemed. ^^»  5 

9.  Where  the  custom,  that  an  infant  may 
make  a  feoffment,  shall  be  good,  and 
where  not.  -^'> 

10.  The  law  which  allows  a  fine  levied  by 
an  infant,  allows  him  likewise  to  declare 
Uie  uses  by  his  deed.  ^234 

11.  An  infant  shall  not  have  his  age  in  a 
writ  of  partition  brought  upon  the  stat- 
ute. 17U 

12.  An  infant  cannot  be  a  juror.  325 

13.  An  infant  being  tenant  in  a  writ  of 
ri^ht,  prays  his  age,  tlie  defendant  re- 
plies that  he  was  seised  till  tlic  tenant 
disseised  him,  and  traverses  the  de- 
scent. 2G6 

14.  Infant  en  ventre  sa  mere,  how  respect- 
ed. 240 

INFORMATION. 
See  31  Eliz.  c.  5. 

1.  Two  informations  cannot  bo  exhibited 
by  one  inaii  for  tlio  same  offence.     20!) 

2.  Where  two  several  persons  exhibit 
several  informations  against  tlie  same 
person  in  the  same  day,  upon  the  same 
statute,  and  for  the  same  offence,  both 
shall  be  barred.  128 

3.  Iiiforiiiation  upon  2i^  Kiiz.  for  recusiin- 
cy,  nmy  be  in  Uic  court  of  cominoii 
plciaa.  20,"> 

4.  The  infoniHT  imist  roncludo  with  u  de- 
nmiul,  and  if  that  doiiiaiul  be  uncertain 
ur  insullicicnl,  the  infurniation  is  insntfi- 
ciont.  215 

5.  Where  an  information  of  forjjery  of  a 
Iciuse  needs  but  mention  one  particular, 
and  leave  the  rest  general,  and  where 


not. 
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C».  Where  tlic  mentioning  of  the  particu- 
lar.^ shall  vitiate  the  whole  information 
of  forgery,  if  any  one  of  them  be  un- 
true, lb, 

INNUENDO. 
Sec  Jlction  upon  the  Cast  for  iSlander,  1, 
2,3. 

1.  Innuendo  shall  not  enlarge  or  ascertain 


the  persons  or  matter  of  actioo. 

INQUISITION. 
See  Qfict.     Rtmitter, 

1.  The  inquisition  doth  but  find  the  kint's 
tiUe,  not  give  it ;  and  though  delay  be 
used  In  the  finding  of  it,  the  king  shtll 
not  be  prejudiced.  ^ 

INROLLMENT. 
See  Bargain  and  Sale,      Recognuatut, 

1.  How  the  inroUment  of  a  deed  to  the 
king  shall  relate,  so  as  to  make  a  good 
consideration,  and  to  avoid  incum- 
brances. 221,222 

2.  A  grant  to  the  king  doth  not  take  ef- 
fect by,  or  from,  the  enrollment,  but 
from  tlie  first  act,  and  must  be  [beaded 
accordingly.  222 

INSTANT. 
See  ConstrucHon  of  haw. 

INSTITUTION    AND  INDUCTION. 

1.  The  church  is  full  by  indaction.        15 

2.  Induction  is  a  temporal  act,  and  triable 
in  the  temporal  courts.  15 

3.  Institution  cannot  be  questioned  \n  the 
spiritual  court  after  induction.  15 

4.  Bishop  or  archbishop  may  ennt  a  war- 
rant for  induction  out  of  their  diocess. 

A. 

5.  Institution  may  be  upon  condition  by 
the  pope,  according  to  the  gloss.       145 

C.  Or  for  a  time.  53 

7.  ln«<titutif)n  and  induction  of  a  mere 
layman  is  not  a  niillity,  1-iO 

8.  Institution  for  oiijhteen  months  without 
iniliiotion  will  make  a  sulliricr.t  plenarty 
atrainst  tlK*  kinjr,  to  prevent  alapsr.  lijO 

\K  I  pon  a  direct  patronage  in  tho  kinff, 
tliero  can  be  no  nlonartv  aiiuin^t  him 
without  induction.  154 

10.  The  king  nmy  revoke  his  presentation 
before  induction,  not  iif\er.  220 

11.  Where  and  to  what  intents  a  wrongful 
collation  by  the  bishop  may  be  said  to 
make  a  full  incumbent,  though  the  j>at- 
ron  be  not  out  of  possession,  and  to 
what  not.  3^ 


INTERMARRIAGE. 
See  Baron  and  t\me. 

INTENDMENT. 
See  Construction  of  Late, 


Index 
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INTESTATE. 
See  Mministrator. 

JOINTURE. 

1.  Where  a  womftn  cannot  accept  of  a 
jointure  made  during  coverture,  but 
must  of  necessity  be  in  of  another  es- 
tate by  remitter.  71 

2.  How  the  acceptance  or  refusal  of  a 
jointure  comes  properly  in  issue.  17, 104 

3.  A  fine  to  the  use  of  a  stranger  for  life, 
the  remainder  to  his  wife  for  a  jointure, 
is  no  good  jointure,  though  the  stranger 
die  before  the  husband.  151 

4.  Cannot  be  made  for  the  life  of  another. 

153 

JOURNIES  ACCOUNTS. 
See  Heir.  13. 

JOINTENANTS. 
See  Construction  of  Law. 

1.  Baron  nndfeme  and  a  third  person  pur- 
chase jointly,  the  haron  aliens  the 
whole,  he  and  his  wife  die,  the  third 
person  surviving  shall  have  an  assise  of 
all.  3 

2.  If  they  make  partition,  the  warranty 
annexed  to  their  estates  is  destroyed  at 
common  law.  25 

3.  If  warranty  be  to  them  and  their  as- 
signs, the  assignment  must  also  be  joint. 

lb. 

4.  Jointenant  cannot  be  disseised  by  his 
fellow  without  an  actual  ouster.        120 

5.  If  twenty  acres  be  granted  to  two,  ^- 
lieei  ten  acres  to  one,  and  ten  to  the 
other,  the  sciticet  is  void,  and  they  are 
still  jointenants.  172 

G.  Where  joint  defendants  may  sever  in 
their  pleas,  and  where  not. 

244,  265, 249,  250 

ISSUE. 
See  Evidence.  Jeofails.   Repleader.    TVo- 
verse. 

1.  How  it  comes  to  be  joined  upon  de- 
mand of  the  rent.  8 

2.  Joined  upon  one  point  will  help  the  in- 
■afficient  pleading  of  the  point  collater- 
al, ib. 

3.  If  when  the  house  is  down  an  assise  be 
brought  for  estovers  appendant,  the 
tenant  may  plead  the  grand  issue  nul 
tort,  nul  dtsseisiih  and  give  the  special 
matter  in  evidence.         39.  in  marf^ne, 

4.  Where  it  may  be  joined  in  the  diqunc- 
tive.  49 


5.  If  the  plaintifT  take  issue  upon  a  plea 
in  bar,  which  is  no  bar,  as  acceptance 
of  a  new  bond  in  satisfaction  of  the 
fbrmer,  and  be  non-sued,  and  a  verdict 
pass  against  him,  quare,  whether  he 
shall  have  judgment  notwithstanding,  as 
upon  confession.  69 

6.  When  modo  et  forma  in  the  issue  is  not 
material.  73 

7.  When  a  justification  is  made  by  force 
of  a  custom,  the  best  form  of  joining 
issue  is  to  traverse  the  custom  particu- 
larly,^ and  not  the  cause  generally  by 
de  Injuria  sua  propria  absque  tali  causa. 

76 

8.  If  issue  or  demurrer  be  joined  upon 
the  plea  plus  darrein  continuance,  this 
is  a  waiver  of  the  first  plea,  if  it  were 
to  issue,  not  so  if  it  were  a  demurrer. 

81 

9.  The  form  of  joining  issue  for  trial  of  a 
custom  in  London.  85,  87 

10.  Genera]  issues  need  no  inducement  in 
pleading.  103 

11.  How  it  comes  to  be  joined  upon  the 
refusal  or  acceptance  of  a  jointure. 

71,104 

12.  May  be  joined  upon  the  traverse.  104 

13.  The  substance  of  the  issue  must  only 
be  traversed.  105,  106 

14.  Where  only  the  substance  of  the 
issue  is  found,  it  is  good.    See  Verdict.. 

15.  The  reason  why  the  general  issue  is 
always  pressed,  where  it  may  be  had. 

127 

16.  The  form  of  proceeding  when  an  issue 
is  joined,  triable  in  the  county  palatine 
of  Durham.  138,  139 

17.  Where  the  waiving  the  general  issue 
is  disadvantageous  in  pleaaing. 

10$  104,  166 

18.  Where,  and  in  what  actions  the  join- 
ing issue  upon  tlie  issue  tendered  shall 
greatly  endanger  the  plaintiff.  198,  199 

19.  Where  issue  is  well  joined  upon  a 
traverse,  seeming  larger  than  the  plea. 

11 

20.  JVt2  debet  is  a  good  issue  in  debt  upon 
2  E.  6.  for  tythes.  218 

JUDGES  OR  JUSTICES. 

1.  Several  judges  may,  out  of  term  time, 
take  a  recognisance  in  any  part  of  Eng- 
land. 196 

2.  Megaia  et  probata  to  the  judge  and 
jury,  how  they  difier.  227 

JUDGMENT. 
See  Error.    False  Judgment. 
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1.  If  the  lessee  of  tenant  in  common  brincr  good  for  the  rest,  when  damages  be 
an  eiecHone  firmm  for  the  whole  land,  several,  though  costs  be  entire.  5 
yet  be  shall  have  judgment  for  that  part  18.  Shall  not  be  arrested  for  mispleading 
which  belonged  to  the  lessor.           120  a  point  collateral  to  the  issue.               8 

2.  When  judji^ment  b  given  against  haron  19.  Shall  be  arrested  after  verdict,  if  it 
andybae,  for  words  spoken  by  the  yeme,  appear  to  the  court  that  the  plaintiff  had 
both  must  be  in  nUsericordia.            127  no  cause  of  action.               14, 128, 199 

3.  Where  judgment  in  a  quare  impedU  20.  Shall  not  be  given  for  the  plaintiff 
shall  be  to  award  a  writ  to  the  kiujr*  upon  an  insufficient  bar,  if  the  replica- 

118, 119, 126, 127  tion  be  insufficient  too,  and  show  no 

4.  Where  several  informers  shall  be  both  title.  14, 128 
barred,fbrwantof  precedency  to  attach  21.  In  a  toarranUa  dkorte,  binds  the  land 
the  suit  in  either,  and  the  court  so  in-  from  the  teste  of  the  writ  22 
veigled,  it  can  give  judgment  for  neith-  22.  Upon  voucher,  binds  the  lands  only 
er.                             128.  InformaHon,  2  from  the  time  of  the  voucher.             23 

5.  If  after  action  brought  against  haron  23.  In  a  tDorranHa  charttB^  writ  of  mesne, 
MJid/eme  the  feme,  die,  (though  it  be  af-  or  dower,  where  the  heir  pleads  detinue 
ter  verdict,)  no  judgment  can  be  given.  of  charters,  may  be  given  presently 

129  with  a  cesset  execuHo.                          ^ 

6.  Tlie  form  of  a  judgment  in  a  quod  per-  24.  In  an  assise  for  estovers  may  be  given 
mittat,  in  special  cases.                      131  to  recover  seisin  and  damages,  though 

7.  Where  judgment  may  be  given  in  the  the  wood  be  grubbed  up.  43 
exchequer,  u^n  the  trial  of  an  issue  25.  In  a  writ  of  ravishment  of  ward, 
joined  there  m  the  county  palatine  of  though  the  verdict  be  conditional,  yet 
i>urham,  and  a  certificate  from  thence.  the  judgment  cannot  be   so,  but  the 

138. 139  plaintiffmust  make  election  presently. 

8.  In  a  bill  of  debt  the  plaintiff  declares  58 
of  three  bonds,  the  jury  find  that  one  26.  In  a  replevin,  for  the  avowant,  is  not 
bond  was  not  yet  due,  and  assess  dam-  to  recover  the  rent,  but  to  have  the  beast 
ages  and  costs  entire,  yet  u)x>n  releas-  restored  as  a  lawful  distress,  and  not  to 
ing  of  the  damages  and  costs,  the  be  replevied.  (^ 
plaintiff  may  have  judgment  for  the  27.  In  an  action  of  debt  for  an  hundred 
other  two  bonds ;  qtutre,  if  it  had  been  pounds,  if  the  plaintiff  declare  part  for 
by  original.                                       178  rent,  and  part  tor  penalty,  the  judgment 

9.  Whore  in  debt  the  judgment  may  be  to  may  be  likewise  divided,  part  for  him, 
be  barred  for  part,  and  to  recover  part.  and  part  against  him.                           82 

f                          20n^  207  28.  May  bo  reversed  qttoad  tut  judicaHon- 

10.^  If  an  executor  plead  ^etnTTien/  admin^  em  execuiionis,  only  upon  the  elegit,    90 

ister,  and  afler  relinquish  the  issue,  and  29.  In  an  avowry,  part  for  rent,  part  for 

confess  the  action,  the  judgment  shall  penalty,  the  judgment  of  return  maybe, 

only  be  de  bonis  testa  Ions,                  178  though  but  part  oe  for  the  avowant,  and 

11.  In  an  action  for  rescue  of  a  debtor,  the  other  against  him.  133 
which  may  be  either  vi  et  armisy  or  upon  30.  The  form  of  entry  of  a  judgment  in  a 
the  case,  or  general,  and  applied  to  ravishment  of  ward  against  Kftme  co- 
either,  the  judgment  must  precisely  fol-  vcrt^  and  others,  where  the  baron  was 
low  the  original,  and  be  suitable  to  it  found  not  guilty.                                  101 

180  31.  The  judgment    in    a  ravishment   of 

12.  Judgment  against  an  executor  in  cov-  ward  may  be  conditional.  99, 100 
enant  broken  by  himself  must  be  de  32.  Where  a  writ  of  deceit  and  error  may 
bonis  testaioris,                           188,283  both  lie  upon  one  judgment              218 

13.  In  audita  querela  is  to  be  discharged  33.  Where  judgment  is  obtained  against 
of  executions.                                         2  one  defendant  in  trover,  and  afler  judg- 

14.  In  ejectione  frma  is  to  recover  the  ment  tliere  is  a  nolle  prosequi  against 
term  and  damages.                                  5  the  others,  what  the  consequence  of  it 

15.  And  may  be  so  given,  though  the  les-  is.  70 
sor,  being  seised  in  right  of  his  wife,  34.  Where  the  judgment  in  a  quare  im- 

tr^rl^'                                            ^^'  pfdity   &c.   shall    be    to    have   a  writ 

K).  May  be    given    for    damages    only,  to    the    bishop,    notwithstanding    the 

where  the  term  is  expired.                328  church  seem  to  be  full  of  record.  11*3, 1!>4 

17.  Maybe  reversed  for  part,  and  stand  35.  The  form  of  the  judgment  may  still  be 
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kept  where  the  court  sees  there  can  be  3.  The  king  may  enable  a  town  not  cor- 

no  fruit  of  it.                                       194  porate  to  choose  burgesses.                 15 

lyC},  Where  and  in  what  costs  a  man  may  4.  The  kin?  may  by  ordinance  erect  a 

have  judgment,  without  convicting  the  fair,  marxet,  warren,  park  or  forest, 

defendant  of  a  wronff.                196, 199  without  granting  it  to  any.                  lb, 

37.  If  a  writ  be  brought,  containing  both  5.  His  letter  and  message  denied  by  the 
an  aecHone  firmeB  and  a  traverse  of  as-  judges.  16 
sauft  and  battery,  ^tfre,  if  any  judff-  6.  His  letter  to  the  judges  allowed  to  en- 
ment  may  be  given  after  verdict.      S49  able  an  infant  to  suffer  a  common  recov- 

38.  Burning  in  the  hand  is  no  part  of  the  ery.  196 
judgment  in  an  appeal.                      294  7.  Cannot  license  or  dispense  with  malum 

3(K  liow  the  law  stands  at  this  day  as  to  tn  «e.                                                   149 

the  homing  in  the  hand  of  clerks  in  8.  His  immediate  power  is  not  restrained 

orders.                                                 /6.  by  such  statutes  as  authorize  inferior 

persons.                                               146 

JURISDICTION.  9.  The  power  and  operation  of  his  general 

See  Cotirto.    ProkUbnJUon.  or  special  pardons,  76,  81,  82.  See  Par- 
don. 

1.  The  spiritual  and  temporal  js  bounded  10.  The  kin?  is  the  bead  of  the  common- 
bythelun^.                                          17  wealth,  and  the  reformation  of  all  gene- 

2.  A  cause  judged  by  the  court  tl^t  hath  ral  wronfi^s  bclonefs  to  him.  81 
no  jurisdiction  of  the  cause,  is  utterly  11.  He  is  the  indifferent  arbitrator  in  all 
voidf,  ef  coram  nonjudiee,                    58  jurisdictions  spiritual  and  temporal,  and 

3.  A  precept  to  arrest  from  an  illegal  itis  a  right  to  his  crown  to  declare  their 
court,  will  not  save  the  officer  from  an  bounds.  17 
action  of  false  imprisonment              63  12.  His  ecclesiastical  authority  is  one  of 

those  flowers  quafadunt  eorfmam,  143 

JURORS.  13.  All  acts  of  justite  and  grace  flow  from 

See  VerdxH.    Attaint,  him.                                                    146 

14.  The  king  is  never  supposed  by  law  to 

1.  If  the  jurors  come  out  of  two  counties,  be  ill  affected,  but  abused  or  deceived. 

they  must  be  sworn,  first  one  of  one  ^  ^                     155 

county,  then  another  of  another,  or  it  is  15.  He  is  eeTUrumetstabilimeniumjusticuB^ 

error.  330.     CtuOienge,  2.    Jtu^es,     2  154 

16.  Eadem  prffisumitur  mens  regis*,  quie 
JURE  PATRONATUS.  est  juris,  et  qu«  esse  debet  presertim 

See  huputL     Ordinary,  in  dubiis.                                     154, 155 

17.  His  certificate  of  a  matter  of  fact  re- 

1.  May  be  awarded  where  one  onFy  pre-  ceived  for  a  proof,  without  execution, 
sents.                                           243, 318  213 

2.  Doth  not  ex  vi  termini^  presuppose  two  18.  It  is  lawful  for  any  subject  to  petition 
parties  like  a  juris  tUrunij  but  is  like  a  the  king.  220 
quo  jure,                                            118  19.  In  what  manner  the  ]>etition  must  be^ 

3.  Though  verdict  be  but  by  an  inquest  of  which  is  exhibited  to  the  kin^,  against 
office,  yet  if  the  ordinary  presents  ac-  a  sentence  given  by  tlie  lord  chancellor, 
cording  to  it,  he  cannot  be  made  a  dis-  229 
turber,  tJiough  the  verdict  be  false.  20.  The  general  interest,  that  the  people 

118  have  in  the  king  and  his  rights,  is  the 

4.  The  ordinary  may  present  quite  con-  reason  why  the  law  accounts  all  stat- 
trary  to  the  verdict,  ai  tmtt.               318  utes,  which  concern  him,  general  stat- 
utes, and  takes  notice  of  them,  ^ough 

KING.  they  be  not  pleaded.                          SSO 

See   Grants  of  the  King,     Prerogatitfe,  21.  The    king    and    the    commonwealth 

23  H.  8.  Dissohdions,  ^  H.  8.  Treason,  make  but  one.                                    342 

22.  Cessa  regnare,  si  non  vis  judicare.  155 

1 .  Cannot  restrain  any  part  of  the  sheriff's 

power.                                                13  KING'S  BENCH. 

2.  What  shall  be  a  good  grant  from  the 

king,  to  enable  a  town  to  choose  bur-  1.  Is  a  fundamental  court,  and  as  axKicnt 

gesses  of  parliament                          14  as  the  kingdom  itself.                         6Sl 
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2.  Its  course  for  the  time  of  cutering  balL  4.  Laws  are  artificial  creaturea,  and  like 
See  Bail,  1        natural  creatures  effect  their  own  con- 

3.  A  certiorari  from  this  court  to  an  infe>  servation.  Ih. 
rior  court  removes  the  very  record  itself;  5.  The  scope  of  the  law  is  to  prevent 
not  so  in  C  B.                                   135  suits,  and  to  provide  for  the  right  and 

4.  Where  the  form  of  entries  of  judgment  the  means  of  producing  it.  107,  108 
in  this  court  was  changed  at  the  request  6.  What  kind  of  subtilty  is  allowaUe  in 
of  the  plaintiff.                                  104  the  law,  and  what  not.        135^  277,  343 

7«  New  inventions  in  law   are  like  new 
LACHES.  natures,  which  may  not  be  created,  ex- 

except  they  may  stand  with  jus  com- 

1.  Of  suing  livery  shall  not  prejudice  a  tnune,  which  is  natura  univerHi.  154 
lunatic.  1<)7   8.  Politlae  legibus,  non  leges  politiis  adap- 

2.  Of  finding  an  office  shall  not  prejudice  tande.  lb, 
the  king.                                            347  9.  Actus  legitimi  non  recipiunt  modum. 

153 
LAPSE.  10.  What  means  the  law  hath  appointed 

for  the  reducing  of  those  things  to  a  cer- 

1.  The  patron's  title  continues  against  tlie  tainty,  which  are  in  Uiemselves  uncer- 
ordinary,  and  against  the  king,  till  lapse  tain.  *  174 
executed.                                   152, 1.54    H*  Where  the  expression  of  the  party  is 

2.  Is  not  grantable,  neitlier  before,  nor  no  ftiore  or  less  than  the  law  should 
aflcr  it  fSl.  154       have  said  without  him,  there  the  expres- 

3.  The  title  of  Iwpse  is  ratlier  an  aduiinis-  sion  of  tiie  partv  is  void.  208 
tration  tlian  an  interest.                     154    13.  The  rules  of  law  must  not  be  guided 

4.  If  the  ordinary  die  aAer  lapse,  the  ox-  by  the  improvidence  of  others.  218 
ecutor  shall  not  have  it ;  quarts  whether  ^3.  Fiction  of  law  is  never  to  be  admitted 
the  king  or  metropolitan.                    76.  where  trutli  may  work.                      117 

5.  It  is  an  act  and  office  of  trust,  reposed  14.  What  shall  be  esteemed  fictions  of 
by  law  in  the  ordinary,  metropolitan,  the  law,  and  what  not.  222,223,338,339 
and  kinff.                                             lb.  15.  Where  tlie  law  will  rather  tolerate  a 

6.  The  collation  for  lapse  is  in  right  of  mischief,  even  against  the  law  of  nature, 
the  patron,  and  will  serve  for  a  posses-  tliau  a  general  mconveniency.  224 
sion  in  a  darrein  presentment            lb.  10.  Where  the  law  of  nature  shall  pre- 

7.  If  the  clerk  continue  instituted  eighteen  vail  against  the  law  of  equity.  225 
months,  without  induction,  yet  no  lapse  17.  Some  presumptions  of  law  are  so  vio- 
incurs  to  the  king.                               lb.  lent,  as  though  tliey  be  false,  a  man  can- 

8.  Where,  and  in  what  cases  the  bringing  not  aver  against  them,  2^7 
of  a  quare  impedit  against  the  bishop,  l8.  Sec  Couii.  3 
shall  prevent  his  title  to  collate  by  lapse, 

and  where  not  200, 201  LEASE,  LESSOR,  LESSEE. 

9.  If  the  kinjr  present  by  lapse,  this  (iotli  See  Deed.  Surrender.  Jf'aste.  JMisnotner. 
not  sever  the  advowson  from  the  manor. 

302  1.  Where  a  lease  once  defeated  or  avoid- 

10.  If  tJie  bishop  collate  wrongfully,  yet  ed  shall  never  rise  again.  7 
tliis  makes  such  a  plenarty,  as  shall  bar  2.  llow  a  lease  must  be  construed,  when 
the  lapse  of  tlie  metropolitan  and  king.  lb.  it  seems  doubtful  in  the  limitation  of  the 

term.  18,  19,  72,  73 

LAW.  3.  What  words  amount  to  a  lease.         35 

See  Construction  of  Law.     Wager  of  Law.  4.  If  a  man  lease  tlio  profits  of  a  court  for 

years,  rendering  rent,  and  tlie  lessor  re- 

1.  Civil  or  admiral,  which  gives  power  to  lease  all  the  services,  the  rent  is  dis- 
the  master  of  a  ship  to  pawn  it  in  case  charged.  43 
of  necessity,  held  reasonable.               l2  5.  The  lessee  must  pay  the  rent,  though 

2.  Lex  non  curat  de  minimisy  as  the  odd  the  land  be  extended  before  tlie  day,  if 
hours  of  tlie  year,  or  odd  farthings  of  a  the /i6cra/c  be  executed  after.  82 
sum.                                                        88  6.  If  a  lease  be  niaJe  from  the  makinj?  of 

3.  Lex  non  cogil  ad  impossibiliay  sed  impo-  .  the  lease,  it  takes  effect  the  same  day, 
tentia  excusat  legem,  how  to  be  under-  whether  it  be  dated  or  no.  140 
stood.                                                    9(5  7.  Lessee  may  be  restrained  by  condition 
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not  to  alien;  aecus,  if  the  lease  be  to  whereof  one  is  a  nun  professed/ the 

him  and  his  assigns.                           170  other  sister  cannot  enter  into  her  half 

8.  A  lease  for  so  many  years  as  J,  S,  shall  without  livery,  nor  sue   livery   in  her 

name,  is  good.                                     174  sister's  name,  for  the  whole,   without 

1).  Leases  of  houses  in  cities,  and  belong-  her   performing  of  due  ceremony.    74 

ing  to  churches,  are  not  ruled  by  the  5.  How  far  a  special  livery  shall  extend, 

statutes  of  13  El.  or   11  El.  but  by  the  lb, 

statute  of  14  Eh                                  2G9  6.  The  form  of  a  special  livery,  and  how 

far  it  useth  to  discharge.  iH),  Ul 

LEET.  7.  A  special  livery  or  the  tender  of  livery, 

by  the  heir  knighted  within  age,  dis- 

1.  A  presentment  that  doth  not  allege  the  charged  all  mean  rates.  94 
offence  to  be  within  the  jurisdiction  of  8.  The  heir  of  the  bargainee,  who  dies 
the  court,  perhaps  is  good  enough,  if  the  before  enrolment,  shall  be  in  ward,  and 
truth  be  so,  yet  it  is  not  so  full  and  per-  must  sue  livery.  12*2, 13<) 
feet ;  ideoque  cave.                               129 

2.  In  a  leet  the  jury  must  amerce,  and  LONDON, 
others  may  offer  it  and  mitigate  it.     lb, 

3.  He  that  justifies  the  distress  for  an  1.  Ilath  a  court  of  chancery  by  act  of  par- 
amercement  in  a  leet,  must  of  necessity  liament.  ()3 
in  pleading  allege  the  offence  to  be  2.  The  sheriff  of  London  is  known  in  law 
done  within  the  jurisdiction.                lb,  to  be  two  persons.                                70 

4.  Railing,  if  it  be  out  of  the  church,  is  3.  A  return  of  a  remVe,  by  one  sheriff 
punishable  in  the  leet.  247       of  London,  is  nought,  and  not  holpcn  by 

the  statute.  lb, 

LEGACY.  4.  Cannot  try  such  customs   as  directly 

See  C/winccry,  2  L    Prohibttion,  concern  their  own  corporation,  by  their 

own  certificate.  85,  80,  87 

LIBEL.  5.  A  deed  enroled  will  not  bind  the  wife 

like  a  fine,  by  tlie  custom  of  London, 

1.  May  be  in  a  letter,  and  though  sent  to  unless  she  be  examined.  ^2'^ 
the  party  scaled,  yet  i^  is  punishable  in  6.  The  custom  for  executors  of  free-men 
the  star  chomber.                         62,  215       to  give  bond  in  court  of  orphans,  as  well 

2.  Cannot  be  complained  of  by  any,  but  by  as  the  spiritual  court,  or  otherwise  to  bo 
the  party  grieved.                              252  committed,  is  good.                             247 

3.  Cannot  be  justified  in  tlie  star  chamber,  7.  The  custom  extends  to  widows  of  free 
though  the  contents  be  true  ;  secuSj  in  men.  lb, 
an  action  upon  the  case.                    *25S 

LUNATIC. 
LIVERY  AND  SEISIN. 

1.  Not  prejudiced  by    laches    of   suing 

1.  Must  pass  a  present  freehold,  and  can-  livery.  i:37 
not  commence  t7i/u/i£ro.                    171    2.  Not  punished  for  killing  a  man.      9(> 

2.  If  a  lease  for  lite  be  made,  habendum  134 
from  J\fick,  next,  this  is  void,  and  livery  3.  Punished  in  trespass  for  hurting  a  man. 
by  an  attorney  after  Mich,  will  not  help  134 
it ;  secus^  if  Uie  lessor  himself  make  4.  A  devise  by  a  lunatic  to  charitable  uses, 
livery.                                                  341  not  aided  by  43  Eliz.                           13t) 

5.  The  estates  and  persons  of  idiots  and 
lilVERY  SUING.  lunatics  by  law  entrusted  to  tJio  king. 

155 

1.  Though  neglected  ^y  a  lunatic,  shall  6.  See  Grants  of  the  king,  13 
not  prejudice  him.                              137   7.  The  lord  of  a  manor  cannot  grant  the 

2.  The  heir  within  age,  knighted  after  the  custody  of  copyhold  belonging  to  a  lu- 
death  of  his  father,  may  sue  livery  pre-  natic,  without  a  special  custom.  2l(» 
sently,  sed  qiutre.  *  4G   8.  Where  the  lord  of  a  manor  makes  such 

3.  The  king  is  not  bound  to  give  livery  to  a  grant,  no  interest  is  gained,  but  the 
tlie  heir,  nor  his  bargainee,  until  oath  of  action  must  be  brought  in  the  lunatic's 
siH)remacy  taken  by  tlie  heir.              74  name.                                                   215 

4.  If  land    descend   to    two    parceners,  ^'  If  a  hmaiic  levy  a  fine  to  the  kinpf,  and 

73 
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declare  the  use  of  it  by  hi»  deed,  he  is       age,  who  tenders  his  livery,  (as  he  may), 
bound.  2S24       or  hath  a  special  livery  granted  him.  91 


MAINTENANCE. 

1 .  It  is  not  maintenance  to  solicit  others' 
causes,  unless  it  be  done  for  mainte- 
nance, and  money  laid  out  for  mainte- 
nance. 67, 68 

2.  It  is  not  maintenance  for  all  the  tenants 
of  a  manor  to  join  together  in  defence 
of  a  cause  that  concerns  the  title  of  all, 
though  one  only  be  sued.  92 

3.  It  is  maintenance  in  any  other,  not  con- 
cerned in  the  title,  to  join  with  them. 

Ih, 

4.  Where  the  maintenance  of  a  title  pur- 
chased upon  a  casual  match  is  punisha- 
ble in  star-chamber.  115,  116 

5.  There  is  maintenance  lawful  and  unlaw- 
ful. 117 

6.  How  it  differs  from  champerty.         lb. 

MANDAMUS. 
See  Office, 

MANOR. 

1.  Cannot  be  granted  excepting  the 
courts,  nor  can  the  lessee  of  a  manor 
surrender  the  courts,  for  they  are  inci- 
dents inseparable.  108 

MARRIAGE. 
See  Baron  and  Ftme. 

MARSHAL. 
See  Constable  and  Marshal, 

MASTER. 

1.  Of  a  ship  hath  power  to  pawn  it  in  case 
of  necessity,  by  the  civil  law  ;  not  so  by 
our  law.  12 

2.  Of  an  apprentice,  cannot  assign,  or  put 
over  his  apprentice,  for  it  is  a  matter  of 
trust.  ia4,  135 

3.  May  send  his  apprentice  abroad,  yet  so 
as  he  must  still  remain  one  of  his 
household,  coming  and  going.  134 

4.  Cannot  send  his  apprentice  out  of  the 
realm,  unless  the  nature  of  his  trade  re- 
quire it,  as  merchant,  sailor,  and  the 
like.  135 

MEAN  RATES. 


MELIUS  INQUIRENDUM. 
See  Cjffict. 

MESNE. 

1.  A  writ  of  mesne  may  be  brought  by 
the  second  or  third  loro,  as  well  as  ten- 
ant in  demesne.  21 

2.  If  the  general  issue  be  pleaded,  the 
plaintiff  may  have  judgment  presently ; 
but  if  he  proceed  to  join  in  issue,  he 
may  be  totally  barred.  199 

METROPOLITAN. 
See  ArddriAop.     Ordinary. 

MISNOMER. 

1.  What  variances  or  misnomers  of  the 
corporation  are  fatal,  and  what  not  123, 

125j»erfoltt» 

2.  The  best  course  in  doubts  of  misnomer, 
is  to  cause  the  verdict  to  be  found,  that 
the  true  corporation  did  grant  by  the 
name,  fmnttj  &c.  125 

3.  The  judges  ought  to  so  mould  the 
small  disorders  of  the  name,  or  to  sup- 
ply the  act  of  the  party,  by  the  art  or 
act  of  the  law.  125 

MISRECITAL. 

1.  Of  the  obligation,  in  a  declaration, 
where  it  makes  it  insufficient,  and 
where  not  18, 19, 20, 116,  117 

2.  What  shall  be  a  misrecital  of  the  lease 
in  the   declaration  in  an  ejectione  Jtrma. 

18,19 

3.  What  not.  72,  73 

4.  Where  the  mirecital  of  the  lease 
shall  not  prejudice  the  grant  of  the  re- 
version expectant  upon  it.         128, 129 

5.  Misrecital  of  a  general  grant  will  pre- 
judice ;  stais^m  a  grant  of  particulars 
sufficiently  once  ascertained.  171 

6.  Where  the  grant  is  of  a  particular  thing 
certain,  a  misrecital  in  the  same  sen- 
tence, though  in  cannot  frustrate,  may 
diminish  the  grant  Ih, 

MISTRIAL. 

1.  Not  holpen  by  consent  of  parties.       5 


MODUS  DECIMANDL 
See  Custom,    Prescription, 

1.  Shall  not  run  against  a  lunatic,  though 

he  neglect  to  sue  his  livery.  137    1.  Is  not  fi^ood  of  a  thin^  for  which  no 

2.  Nor  against  an  heir  knighted  within       tithe  is  due  (/f  commum  jure.  H 


^ 
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S.  For  rent  for  a  house  out  of  London  2.  If  two  two  men  tilting  or  tourneying  in 

Cftn  hardly  stand  to  rise  or  fall,  accord-  the  presence  of  the  King,  or  two  mas- 

ing  to  the  rent  by  prescription.    11  tn  ters  of  defence  playing  thnir  parts,  kill 

margine.  one  another,  this  is  no  murder.          134 

3.  If  two  shillings  a  year,  and  a  shoulder 

of  every  third  deer  have  been  paid  for  a  NECESSITY, 
park,  as  a  modu9,  the  form  of  tithing  re- 
mains, though  the  park  be  disparked.  1*  ^TeeestiiaM  eH  Ux  tewiporis^  «e.  imlaniis. 

37  159 

4.  If  all  the  deer  die,  the  owner  is  not  2.  Where  the  necessity  of  avoiding  a 
bound  to  refrienish  it                           40  greater  inconvenience,  will  excuse  in 

5.  Modus  et  oonvenliofaciunt  legem,     ih.  felony  or  trespass.                                96 

6.  If  the  third  part  of  the  profits  of  court  ^  '^^^  I<^w  nermits  not  a  man  to  kill  him 
of  a  manor  be  paid  for  a  modusj  and  that  assaults  him,  when  he  draws  near 
then  the  tenancies  all  escheat,  fuan  ^i^  last  refuge,  because  he  foresees  he 
if  the  tittle  revive.                               lb,  ^^^^  ^^  driven  to  it,  but  he  must  stay 

7.  May  be  part  certain,  and  part  casual,  till  the  necessity  be  at  his  full  period, 
but  cannot  be  casual,  for  so  it  may  faU  159 
into  a  rum  deeimando.                         lb,  4.  See  Master,  I 

8.  Is  an  actual  discharge  of  the  tithe.   42,  5.  See  Estoppel,  7 

118  6.  See  25  H,  8.  c.  21.  DispensaHons. 

9.  Is  tamed  into  part  of  the  parson's  inhe- 
ritance and  spiritual  fee.  42  NEW  ASSIGNMENT. 

10.  Land  may  be  given  in  discharge  of  ,    _„     ^         ^ . 

tithes.                                                lb,  }:  ??®  ?»"°  ^f  *^                                   1^ 

11.  If  such  lands  be  aliened  by  consent  of  ^'  ^^^  °®  "**^o  m  the  replication  though 
the  patron  and  ordinary,  or  recovered  °?  P^**^®  f '  all  be  assigned  in  the  declar- 
afler  aid  prayed  of  them,  yet  the  tithe  *^^'*»  *"^  "»"®  ™»y  ^  jomed  upon  it 
shall  not  revive.                                  lb,  ^'^^ 

12.  The  form  of  pleading  it  43, 118  xt^t^tt  .r^^r     ^T^«r  ^« 
la  For  a  park,  the  form  of  pleading  it                NOBILITY.    NOBLES. 

44  45  118.  ^^  Peers  of  the  Realm. 

14.  For  pasture    which   is    turned   into 

meadow  and  tillage,  restores  not  the  NGN  EST  FACTUM, 

tithes  in  kind,  but  the  value.  '    44 

15.  In  the  trial  of  it,  the  parishioners  can-  1-  Cannot  be  pleaded  to  an  usurious  bond, 
not  witness  one  for  another.  92       ?'  »  ^^^  taken  against  the  stat  of  sher- 

16.  May  be  sued  for  in  the  spiritual  court,       ^'»  72, 116 
if  the  custom  be  agi-ecu  by  and  be- 
tween botli  parties ;  but  if  the  custom  be                     NON  OBSTANTE. 

denied,  a  prohibition  must  be  awarded, 

nntil  it  be  tried  at  common  law.        247  1.  The  king  cannot  by  this  enable  a  per- 

17.  To  be  discharged  of  tithes  of  the  sec-  son  disabled  by  act  of  parliament,  or  by 
ond  hay,  for  making  the  first  hay  into  common  law.  75  and  in  the  margin. 
cocks,  is  a  good  custom.                    250  2.  The    guardians    of  the   spiritualities 

18.  A  custom  to  have  tithes  of  all  the  granted  a  dispensation  to  hold  in  oem- 
lambs  in  the  parish,  being  reckoned  to-  mendam  non  oostanie  juramenio  rdigio- 
gether  as  if  they  were  one  man's,  is  void.  nis,                                                  141 

dSS)   3.  Where,  and  in  what  cases  the  king 

may  dispense  with  a  statute,  by  his  non 

MONARCHY.  obstanU,  and  where  not  146, 214 

4.  A  non  obstante  will  cure  non-recital,  or 

1.  If  a  popular  state  will  receive  amonar-       misrecital  in  a  patent ;  secva^  of  an  un- 

chy,  it  stands  well  with  the  law  of  God.       true  suggestion  or  an  untrue  considera- 

149       tion  past  229, 230 

MURDER.  5.  Will  not  cure  lack  of  an  oflice  or  in- 

quisition. 230 

1.  The  killing  of  a  man  by  a  lunatic,  or  of  6.  A  non  obstante  is  denied  to  no  man  in 
a  thief  or  burglar  in  defimce  of  a  man's  his  patent,  and  it  is  in  the  power  of  the 
person  or  house,  it  is  no  murder.        69       attorney  general  lb. 
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NONSUIT. 

If  the  trespassers  sever  in  plea,  andtlie 
plaintiff  bo  iioiisuit  against  one  before 
jnd^Xiiiont,  this  is  a  bar  ti^ainst  both.  70, 
1 70.  So  if  he  enter  a  n^le  prosequi. 
Thou^Ii  a  man  cannot  be  nonsuited 
airainst  one  party,  and  proceed  withUic 
other,  yet  he  may  be  nonsuited  for  one 
part  of  the  action,  and  proceed  for  the 
other.  180 

NOTICE. 

1.  Needs  not  to  be  given,  where  one  is 
bound  to  do  an  act  by  bond.  51 

2.  Must  be  given  of  a  thing  that  is  secret. 

lb, 

3.  Where  one  assumes  to  pay  as  much 
for  one  load  of  wood  received,  as  tlic 
vondor  would  procure  for  another  load, 
notice  must  be  given  of  the  sale  and 
price.  7ft. 

4.  Where  one  assumes  to  pay  tlie  plaintiff, 
(in  consideration  of  forbearance  of  suits, 
he  (fiving  a  note  of  his  costs  and 
charges,)  his  costs  and  charges  at  his 
first  coming  to  />.,  notice  must  be  given 
not  only  ot  the  costs,  but  of  his  first 
coming  to  D.  also.  iiS 

5.  Wiicrc  notwithstanding  notice  of  a 
writ  of  estrcpment,  directed  to  the  sher- 
iff or  coroner,  the  tenant  cannot  be  im- 
prisoned for  contempt,  though  he  do 
waste ;  otherwise  if  the  writ  had  been 
din^ctcd  to  himself.  K> 

n.  Notice  cnnnot  be  pleaded  to  be  given 
to  tlic  exp('.utr)rs,  without  averring  the 
death  of  the  testator.  03 

7.  If  the  dolim|uoiit  had  notice  of  the 
kiiijj's  pnichiniation,  it  aggravates  his 
uilcnce  ngaiiirtt  the  common  law.       V20 

8.  What  notice  or  a  bylaw  is  requisite, 
either  to  iuliahitants  or  strangers.    21*2 

J>.  Wlicre  t!io  new  feoflees  cannot  be 
seised  to  tliC  old  us(*h,  notwithstanding 
tlicv  had  notice  of  them  at  tlie  time  of 
tho'fpoirment.  349,  350.  See  Uses. 

10.  If  the  clerk  be  deprived,  or  reads  not 
liis  articles,  notice  must  be  given.     318 

NULLUM  TEMPUS  OCCURRIT 

REGL 

L  IIow  imdcrritood.  152,  154,  347 

NUMBER. 

1.  If  the  venire  fac,  be  ad  triandum  exitum, 
in  the  singular  number,  it  is  good  en- 
ougli,  though  many  issues  arc  joined.  (K3 


2.  If  the  title  of  the  addition  by  taU^,  be 
nomina  jurat,  in  the  plural  number,  it  is 
good  enough,  though  only  one  to  be 
added.  8<> 

3.  Though  the  stat.  of  31  Bliz.  be  parish- 
es, or  chapels,  proclamation  at  the  most 
nsual  door  of  one  |>art  of  the  church, 
where  part  of  the  land  lies,  is  sufficient. 

13:3 

NUSANCE. 

1.  If  two  houses,  whereof  one  hangs  over 
the  otlier,  come  both  into  one  hand,  the 
wrong  is  purged.  131 

2.  If  they  come  into  several  hands  again, 
no  action  lies,  nor  complaint  can  be 
made,  for  redress  of  tlic  precedent  inju- 

?r.  7ft. 

f  after  the  houses  be  divided,  one  of 
them  be  pulled  down  and  built  up  larger, 
now  a  quod  permittal  will  lie,  but  judg- 
ment cannot  be  given  prostrare  any 
more  tlian  the  increase  of  the  overhang- 
ing. 76. 

4.  If  a  man  have  an  ancient  house  and 
lights,  and  purchase  the  house  or  land 
adjoining,  qucBre^  whether  tliis  privilege 
be  only  suspended,  and  shall  revive 
again  upon  division,  and  be  so  extinct 
alter  the  division,  citlier  may  build 
against  tlie  other.  7ft. 

5.  If  a  man  have  a  house  and  ancient  lights, 
and  purchase  the  house  and  lands  ad- 
joining, and  then  build,  now,  Uiough  the 
houses  be  afler  divided,  the  privilege 
can  never  be  restored.  131 

OATH. 

1.  The  kin^  is  not  bound  to  give  liver)'  lo 
the  heir,  till  tlie  oath  of  supremacy  taken. 

74 

2.  The  ecclesiastical  court  cannot  exam- 
ine the  delinquent  upon  oath.  i^A 

3.  See  Xon  Obstante,  2 

OBLIGATION,  OBLIGOR,  OBLIGEE. 


m 


several 


1.  Joint    and    several,   sued 
courts,  several  executions. 

2.  Where  tlie  obligor  need  not  seek  tlie 
obligee,  though  no  place  of  payment  be 
appointed.  8 

3.  Obligee  makes/erne  of  the  obligor  ex- 
ecutrix, and  dies,  the  action  is  suspend- 
ed and  extinct.  10 

4.  The  release  or  discharge  in  law  of  one 
obligor  releases  or  discharges  tlie  other. 

10 

5.  Conditioned  for  performance  of  cove- 
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nants,  whereof  some  arc  void  by  the  2G.  Condition  for  performance  of  cove- 

conmion  law,  stands  good  for  the  rest,  nants,  though  the  covenants  broken  be 

otherwise  it  is  where  part  is  void  by  the  released,  yet  the  bonds  remain  under 

statute  law.                                           14  forfeiture.                                            1(>8 

6.  Conditioned  to  save  harmless  of  escapes  27.  Cannot  be  delivered  as  an  escrowl  to 
difficult.                                                  lb.  the  party  himself.                                246 

7.  Conditioned  to  do  such  an  act,  the  28.  Where  duress  of  imprisonment  will 
obligee  need  neither  give  notice,  nor  not  avoid  an  obligation.  2(JG,  267 
make  request                                      76.  29.  Where  the  condition  of  an  obligation 

^.  In  triginia  libris,good  for  thirty  pounds.       may  be  expounded  by  a  matter  dehors. 

18  269, 270 

9.  In  sessenta  Itbris,  good  for  sixty  pounds.   30.  If  an  obligation  be  conditioned    to 

19  save  harmless,  and  then  an  assumpsit  is 

10.  In  ocfiginta  libris,  not  good  for  eighty  brought,  if  the  action  be  not  exactly 
pounds.                                                 lb.  laid  according  to  the  promise,  this  is  no 

11.  In  sexaginta  libris,  good  for  sixty  lawful  danmihcation.  270 
pounds.                                                  ^31.  An  obligation  of  two  hundred  pounds 

12.  Stptuaginia  et  qutnquaginta,  allowed  to  two,  solvendum  one  hundred  pounds 
for  seventy  five  pounds.                       116  to  one,  and  one  hundred    pounds  to 

13.  In  octesima  hbris,  quarts  if  good  for  another,  is  clearly  avoid  solvtndum.  172 
eighty  pounds.                                      75  32.  Conditioned  that  the  obligor  shall  not 

14.  Slisrecited  in  the  declaration  makes  it  be  assisting  to  /.  S.  in  any  suits  to  be 
insufficient                                           19  prosecuted  against  the  obligee,  yet  if 

15.  How  it  charges  tlie  heir  much  other-  the  obligee  sue  /.  5.  and  the  obliffor, 
wise  than  a  warranty  real.                  25  tliey  may  join  in  error.                       J04 

16.  Several  actions  may  be  had  against 

several  heirs,  and  execution  shall  cease  OFFICE    BEFORE  THE 
against  each  of  them  till  it  may  be  had  ESCHEATOR. 

against  them  all.  lb.  See  Inquisition.      Remitter. 

17.  Conditioned  to  pay  the  shoulder  of 

every  third  deer  which  I  kill  in  my  1.  Void  for  repugnancy  in  it                  30 

park,  yet  I  may  dispark  it                   40  2.  Found    upon    a    melius  inquirendum, 

18.  When  it  is  made  by  two  jointly  and  which  dotli  not  show  the  warrant  of  the 
severally,  both  are  princij>als,  and  neith-  first  office,  both  are  void.  ^  38 
er  can  have  a  pleats  acquietandis  3.  Found  upon  a  melius  inquirendum, 
against  the  other,  without  he  be  ex-  where  it  voids  the  former  office,  and 
pressly  named  as  a  surety  in  tlio  bond.  where  both  offices  make  but  one.        50 

53  4.  Found  upon  a  melius  inquirendum,  and 

19.  If  two  joint  and  several  obligors  be  reciting  the  first  office,  witliout  show- 
sued  jointly,  the  same  kind  of  execution  ing  before  whom  it  was  found,  is  good, 
must  be  taken  against  all ;  otherwise  if  it  were  found  virtute  brevis.  &,  73 
when  they  are  sued  severally.             59  5.  Found  upon  a  melius  afler  ignoramus, 

20.  If  they  be  sued  jointly,  and  both  taken  is  void,  if  the  melius  were  restrained  to 
by  ca/nos,  the  death  or  escape  of  one  the  king's  tenure  only,  and  not  at  large.  3 
shall  nor  discharge  the  other.             lb,  6.  Found  in  one  county  of  all  the  lands, 

21.  If  they  be  sued  severally,  and  satisfac-  whereof  some  lie  in  anotlier  county,  is 
tion  be  once  had  against  one,  or  against  no  office  in  law,  but  for  the  proper 
tlie  sheriff,  upon  the  escape  of  one,  the  shire.  91 
other  may  have  an  audita  querela.      lb.  7.  Such  an  office  is  allowed  by  the  course 

22.  If  a  bishop,  dean,  parson,  vicar,  dtc.  of  the  court  to  avoid  the  subjects 
take  an  obligation  to  them  and  tlieir  charge  of  many  offices.  91 
successors,  it  goes  to  tlie  executors.  (>4  8.  When  the  office  finds  the  descent  of  a 

23.  Where  an  obligation  is  made  against  remainder,  there  ought  to  be  a  new  of- 
the  statute  of  usury,  or  against  the  stat-  fice  of  the  death  of  tenant  for  life.  76. 
ute  of  sheriffij,  non  est  factum  cannot  be  9.  But  by  the  course  of  the  court,  tlie 
generally  pleaded.                       72,  166  feodary's  certificate  is  allowed  in  such 

24.  See  Acceptance.                                  3  case.                                                        9 

25.  Conditioned  to  present  J.  S.to  a  ben-  10.  If  on  inquisition  seize  two  parts  of 
efice,  if  the  obligor  present  /.  S.  upon  the  land,  two  parts  of  the  advowson  are 
a  simonaical  promise  with  a  stranger,  seised  by  consequence,  without  mention 
yet  tJic  condition  is  not  performed.  167  of  the  advowson.                               127 
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11.  Where  the  return  of  the  inqiiisition   16.  How  the  ordinary  ought  to  demefln 
shall  be  said  to  varv  from  that  writ  to       himself  when  a  church  is  litiffous. 
the  escheator,  and  where  not  253  243, 317, 318 

17.  He  cannot  refuse  a  clerk  directly  or 

OFFICE  OF  COURT.  indirectly.  290 

See  Court.  18.  The  court  may  proceed  in  cases  o( 

clergy,  though  he  be  absent  290 

OFFICE,  OFFICER.  19.  The  court  b  not  bound  by  his  Ugii 

See  Certificate,    Sheriff.    5  E.  6.  c.  vd  rum  legit,  but  may  examine  the  par- 

ty. 290 

1.  Is  punishable  by  action  of  a  false  im-  20.  If  he  admit  an  incumbent  pendente 
prisonment  for  arresting  another,  by  hrevij  yet  he  cannot  refuse  to  admit  the 
precept  from  an  illegal  court  w       clerk  of  the  party  who  recovers,  and 

2.  Office  of  stewards  of  courts,  when  lull,  return  a  plenarty  upon  another  presen- 
not  grantable  to  another,  but  by  the  tation  ana  right  320 
king.                                          150, 151   21.  Where  the  admission  of  a  clerk  shall 

3.  C^ce  of  eutias  rofutonim,  or  chief  jus-  make  bun  liable  to  an  action  of  the 
tice,  not  grantable  to  two.  153       case.  317, 318 

4.  The  offices  in  the  ffift  of  the  chief  ius-  22.  And  where  not  318 
tice  are  not  grantable  for  less  than  life.  23.  See  Action  upon  the  Case.         2B,  29 

PARCENER. 
ORDINARY. 

See  Adminietration.  Archbuhop.  Jure  Pa-  1.  Makes  a  feofiment  with  warranty,  and 

tnmahis.  25  E.  3.  Pro  CUro.  21  H.  8.  c.  comes  in  a  vouchee,  yet  he  shall  have 

aid.  21, 26 

1.  How  subject  to  the  archbishop.          15  2.  See  Livery  Suing.                              4 

2.  How  not                                            17  3.  One  cannot  be  disseised  by  another, 

3.  How  above  the  archdeacon.                16  without  an  actual  ouster,                   120 

4.  Ordinary  may  license  the  suit  to  a  4.  If  one  grant  rent  for  egality  to  the 
higher  court                                       Ih.  other  two  of  five  pounds,  viz.  nfty  shil- 

5.  The  distribution  or  disposing  of  seats  lings  to  one,  and  filly  shillings  to  the 
or  pews  within  the  body  of  the  church,  other,  yet  it  is  an  entire  rent  172 
and  the  charges  of  repair,  belong  to 

him.                                                  69  PARDON. 

6.  Cannot  compel  an  administrator  to  dis- 
tribute the  surplnsa^.                 83, 191  1.  If  the  king  pardon  the  breach  of  prison, 

7.  He  shall  not  have  the  trial  of  bastardy  tlie  prisoner  shall  be  restored  to  his 
in  an  action  for  slander.                     179  battail.  which  before  was  lost      67,  82 

8.  He  may  sequester,  if  the  king  presents  2.  See  Action  for  Slander.  18 
not                                                      144  3.  To  arrest  a  felon  afler  pardon  ia  not 

9.  He  must  see  the  cure  served,  if  the  penal,  because  it  is  an  act  of  justice, 
parson  fail,  at  his  own  cost               144  67, 82 

10.  If  he  celebrate  divine  service  in  any  4.  A  general  pardon  must  be  pleaded  with 
parish,  he  may  require  the  offering  of  a  special  averment,  to  make  the  defen- 
that  day.                                                Ih.  dant  within  the  act                        67, 81 

11.  If  the  executors  refuse  to  prove  the  5.  The  king  may  pardon  a  suit  in  the 
will,  he  may  grant  administration,  till  ecclesiastical  court,  even  afler  sen- 
they  do  it                                            Ih.  tencc.                                                   82 

12.  His  power  after  a  presentation,  com-  6.  See  Assumpsit.  13 
pared  to  tliat  of  a  lords  after  surrender  7.  If  the  king  pardon  the  simony,  yet  the 
of  a  copyhold.                                    152  presentation  remains  void.                 167 

13.  No  act  of  his  can  disappropriate  a  8.  If  the  king  pardon  the  usury,  yet  the 
church.                                                 Ih.  bond  is  void.                                        168 

14.  By  the  ancient  canon  law  there  was  9.  The  parliament  pardons  have  still  de- 
but one  bishop,  who  had  sole  jurisdic-  clined,  and  gone  less  and  less  in  later 
tion,  and  was  the  immediate  ordinary  times.  232 
throughout                                        186  10.  A    general    pardon    by    parliament, 

15.  The  introducing  of  suffragan  bishops  where  it  extends  to  aliens,  and  where 
under  him  brought  in  the  restraint  of  not  271 
archbishops  in  their  diocess.            158  11.  To  plead  non  culp.  and  then  to  rejoin 
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with  a  ffencTBl  pardon,  is  a  departure.  Hu  segsions^  ualett  it  be  otherwiie  ordained 

12.  The  ling  may  pardon  the  ourning  in  by  the  act.  Ill,  222 
the  hand  in  an  uipeal.                      293 

PARSON  AW©  PATEON, 
PARISH. 

See  Church,    Chapel.  1.  To  what  purposes  the  parson  may  be 

said  to  have  the  fee  simple.  7 

1.  Shall  be  understood  to  be  all  one  with  2.  A  lease  by  a  parson,  to  be^  after  his 
the  ville,  if  the  ville  be  named  first,  and  death,  and  confirmed  in  his  life,  shall 
the  parish  mentioned  with  a.pradict.    6  bind  the  successor.                              70 

2.  A  chapel  of  ease  is  part  of  the  parish,  3.  A  lease  by  a  parson,  defeated  by  one 
d  de  eommuni  jure  liable  to  reparations  successor,  shall  never  be  revived  against 
of  the  parish  church.                           67  another.                                              ib, 

3.  Those  that  have  a  chapel  of  ease  may  4.  He  that  holds  the  parsonage  of  D.  as 
resort  to  the  parish  church,  if  they  will.  commendatory,  by  a  faculty  or  confir- 

Ib.  mation,  while  he  remains  bishop  of  S,f 

4.  The  parson  of  the  parish  church  may  is  notwithstanding  an  absolute  parson, 
officiate  at  the  chapel  of  ease,  if  he  will.  107 

lb,  5.  If  a  mere  lajrman  be  instituted  and  in- 

5w  If  two  churches  parochial  be  united,  ducted,  he  is  parson  defado,     J48^  1^ 

the  reparations  shall  be  several,  as  be-  6.  It  is  a  malum  in  ae  for  a  layman  to  be 

fore.                                                    lb,  presented,  and  therefore  no  dispensa- 

6.  Where  lands  given  to  a  parish  priest  tion  can  enable  him  to  hold  it           140 

are  given  to  the  crown,  and  where  not,  7.  Where,  and  in  what  cases  the  express 

by  the  statute  of  chauntries.            .  123  consent  of  the  parson  is  requisite. 

151, 152 

PARLIAMENT.  8.  If  the    parson  appropriate    which  is 

See  Statute.  patron  present,  he  doth  disappropriate. 

152 

1.  Where  the  burgesses  may  be  chosen  9.  And  that  though  the  clerk  be  refused, 
by  the  provost  and  burgesses  of  the  Jb. 
corporation,  without  the  commonalty.  13  10.  A  commendam  or  appropriation  may 

2.  The  statutes  of  it  bind  the  tenants  in  be  made  to  the  patron  himself,  without 
ancient  demesne  and  the  lord's  villains,  his  consent  ib. 
though  they  contribute  not  to  the  11.  The  patron's  act  is  the  first  and  most 
knight's  fees.                                       48  worthy  part  in  the  promotion  to  a  bene- 

3.  Where  there  is  no  act  passed,  nor  rec-  fice.  Ib. 
ord  made  of  it,  it  is  as  none,  though  the  12.  Where  two  benefices  are  exchanged, 
journal  be  full.                            ^,111  the  patrons  must  present  cross,  de  novo. 

4.  Yet  an  action  will  lie  for  a  false  return  lb. 
thither.                                                78  13.  By  what  name  a  parsonage  is  both 

5.  An  act  of  parliament  against  natural  granted  and  pleaded.  Ib. 
equity,  as  to  make  one  judge  in  his  own  14.  The  patron's  presentment  takes  place 
case,  is  void.                                       87  against  the  ordinary,  after  lapse  incurred, 

6.  An  act  questioned  whether  it  be  an  act  and  against  the  king  likewise.            i&. 

7.  What  shall  be  taken  to  be  the  original  '/'              PARTITION, 
record  of  a  general   act,   what  of  a 

special.                                                1^*  1.  Between  two  jointenants,  destroyed  the 

8.  The  lower  house  had  no  journal  book  warranty  annexed  to  their  estate  at 
until  the  time  of  E.  6.                         lb.  common  law.                                       25 

9.  Private  acts  are  not  enrolled  without  2.  See  Infant,  11 
suit,  as  general  acts  are.                    lb.                                       

10.  The  course  in  enrohnent  of  private  PEERS  OF  THE  REALM, 
acts.                                                    lb. 

11.  Journals  of  parliament  are  no  records,  1.  A  capias  did  not  lie  against  them,  at 
but  remembrances ;  they  are  not  of  ne-  the  common  law,  in  a  trespass  vi  et  armis, 
cessity,  nor  have  they  always  been.  110  .         ^         .  ^^ 

12.  All  acts  of  parliament  take  effect,  and  2.  A  capiat  hes  not  against  them  at  this 
work  the  beginning  of  the  parliament  or  day,  notwithstanding  the  statute  of  25 
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fi.  3.,  though  they  be  not  especially  ex-    16.  He  that  comes  in  as  vouchee,  and 

empted.  61       would  avoid  the  warranty  by  change  of 

3.  A  capias  will  lie  against  them  in  a       the  estate,  must  show  how  the  estate  is 

homine  replegiando*  lb,       changed.  % 

16.  If  a  plea  be  upon  a  deed,  it  must  be 
PERJURY.                               shown  in  court  38,  2Id 

17.  Of   a    feoffment  with    warranty,  is 

1.  Though  it  be  not  legal  perjury,  it  is  double,  without  relying  on  the  warranty, 
punished  in  the  star  chamber.             62  ^ 

2.  Cannot  be  assigned  in  that  part  of  the  18.  Of  a  feoffment  from  two,  with  warran- 
verdict  which  hnds  a  thing  merely  out  ty,  and  relying  upon  the  warranty,  is 
of  the  issue.                                         53  double,  for  he  must  rely  upon  the  war- 

3.  In  the  witnesses  upon  whose  testimony  ranty  of  one.  lb. 
a  sentence  in  the  star  chamber  was  19.  If  the  warrantor  advise  several  pleas 
grounded,  how  it  may  be  prosecuted.  210  in  an  action    where  they    cannot  be 

vouched,  the  tenant  may  choose  which 
PETITION.  plea  he  will,  but  shall  have  recompense 

only  against  him  Whose  plea  he  followed. 

1.  It  is  lawful  for  any  subject  to  petition  lb. 
the  king*                                            210   20.  Of  the  custom  of  gavelkind  or  borough 

2.  See  King.  19       English.  31 

21.  lo  a  declaration  in  a  prohibition,  the 

PLEADING.  form.  39 

See  Bar.    Replication.    Declaration.       22,  To  a  modus  dtcimandi  for  a  park,  the 

Issue.     Traverse.  form.  44,  118 

23.  The  form  of  pleading  the  disparking 

1 .  Where  the  want  of  an  averment  in  a  a  park.  45 
declaration  shall  be  supplied  by  intend-  24.  Of  ancient  demesne  is  well  enough, 
nient  or  implication.                               4       where  tlie  land   is  only  pleaded  to  be 

2.  He  who  pleads  tlie  performance  of  cov-  held  of  a  manor  that  is  ancient  demesne, 
enants  generally,  nmst  plead  the  inden-  without  other  averment.  47 
ture  or  deed  likewise.                      8,  81  -25.  The  form  of  pleading  in  an  action  of 

3.  It  may  be  pleaded,  though  the  cove-  debt  upon  an  arbitramenL  49 
nants  be  negative,     (fuare.                 13  26.  A  former  award,  pleaded  with  a  special 

4.  He  that  pleads  the  rent  was  behind,  averment,  will  be  a  bar  in  another  ac- 
need  not  say  it  was  demanded.             8  tion.                                                       50 

5.  Otherwise  in  justifying  an  entry  for  27.  The  form  of  pleading  a  thing  done  in 
non  payment.                      in  margine.  8  chancery,  or  any  of  the  courts  of  West- 

<».  How  the   pleading  must  be   to  bring  minister.                                                 t>3 

the  demand  of  the  rent  in  issue.            8  28.  In   an  action  of  false   imprisonment, 

7.  Of  special  Ptatiites  must  be.                13  the  form.                                               ^b. 

8.  If  the  replication  be  insufficient  and  2J).  That  may  be  nought  in  a  pica,  which 
show  no  title,  judgment  caimot  be  ^iven  is  pood  enough  in  a  vcrilict.  5."),  .">*» 
for  tiie  plaintiff,  though  the  bar  be  msuf-  30.  The  confession  of  one  defendant,  in  his 
ficient.                                              14,  liH)  plea,  shall  not  prejudice  the  other.  64,  liKJ 

\l  To  a  declaration  in  a  replevin  that  as-  31.  Where  a  corporation  may  be  pleaded, 

signs  no  place,  makes  it  good  enough.  17  without    showing   tlie   creation  of    it, 

10.  In  debt  for  rent,  if  no  place  be  assign-  where  not.  i>\,  lill 
ed  where  the  lease  was  made,  the  de-  iJ2,  The  form  of  pleading  a  general  par- 
fendant  in  his  plea  confessing  the  lease,  don.  <»7 
makes  thcMleclara tion  good.                82  33.  Pleas  pleaded  out   of  time  and  order, 

11.  Of  the  common  law  as  a  custom  of  are  idle,  and  not  traversable.  71,72 
the  realm.                                               18  34.  J\on  est  factum  may  not  be  pleaded  to 

Iti.  By  a  carrier,  tliat  he  was  discharged  an  usurious  bon«l,  or*sheriff*'s  bond.    7"2 

of  keeping,  without  saying  of  carrymg,  35.  The  declarotion  or  plea  need  not  aver 

not  good.                                                lb.  what  will  come  properly  on  the  other 

13.  Surplusage  in  a  count  or  declaration  side.  72,  78,  1'24 
hurts  not.                                               23  *Si').  A  plea  may  be  pleaded  puis  darrein 

14.  A  fine  or  recovery,  which  is  a  record,  continuance  of  a  deumrrer,  as  well  as 
must  be  pleaded  entire ;  but  a  feoffment  after  issue.  81 
may  be  pleaded  for  part  only.             24  37.  If  issue  or  demurrer  be  joined  u|K)n  a 
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plea  pleaSled  jnitr  darrein  continuance  56.  Where  eome   addition  to  a  ploa  is 

of  a  demurrer,  yet  the  court  must  con-  necessary,  though  it  be  not  issuaolc. 

aider  of  the  first  demurrer ;  but  if  the  197, 198,  233 

first  p]ea  had  been  to  issue,  tiie  second  57.  He  who  pleads  a  dispensation  from  the 

plea  or  demurrer  had  waved  it         lb.  archbishop  to  hold  in  commendam,  con- 

38.  In  aecHone  Jirmoy  no  place  was  as-  firmed   by  the  king's  letters  patents, 
signed  where  the  lease  was  made,  and  must  aver  the  performance  of  the  con- 
the  defendant  only  pleaded  not  guilty;  ditions  contained  in  the  dispensation, 
the  declaration  was  not  good.             89  14,  142 

39.  Of  a  demand.    See  Demand.  58.  The  form  of  pleading  a  patronage.  152 

40.  Where  a  prescription  must  be  pleaded  59.  Aon  conce^sat,  where  and  when  a 
by  way  of  a  custom.                           lb.  plea.                                           147, 156 

41.  Where  he  who  cannot  plead  a  pre-  60.  The  commendations  of  pleading, 
scription  cannot  plead  a  custom.        lb.  162,  292 

42.  Of  notice  given  to  the  executor,  with-  61.  The  resemblance  betwixt /wg^a  mtZi- 
out  alleging  the  death  of  the  testator,  torn,  and  pleading  and  pugna  civUis. 

is  not  good.  93  20,  21, 1^  164 

43.  What  advantage  may  be  had  upon  the  62.  The  defendant  cannot  plead  a  release 
^neral  issue,  is  lost  by  special  plead-  made  after  verdict,  and  before  judgment, 
mg»  103, 104,  166       because  he  hath  not  day  in  court.     162 

44.  General  issues  may  be  pleaded  without  63.  Every  man  must  plead  such  pleas  as 
any  inducement  103       are  proper  for  him.  3, 162 

45.  Pleas  amounting  to  the  general  issue  64.  The  defendant  cannot  counterplead 
are  not  therefore  insufficient,  nor  to  be  the  plaintiff's  title,  without  entitling 
demurred  upon ;  but  the  court  must  be  himself.  J  62,  iS 
moved.                                                 127   65.  What  things  the  law  requires  in  every 

46.  Where  the  pleading  to  an  action  of  plea.  164,  295,  29() 
debt  upon  an  ooligation,  may  be  gene-  &j.  He,  who  justifies  by  a  license  or  liber- 
ral,  where  particular,  according  to  the  ty,  must  plead  it  specially,  and  cannot 
nature  of  the  condition.                      107       have  advantage  of  it  upon  the  general 

47.  The  feoffee  of  the  husband  cannot  issue.  174, 175 
plead  detinue  of  charters  in  dower.  1 13   ^.  Where  in  pleading  an  estate  made  to 

48.  If  the  administrator  plead  that  the  in-  9,  feme  covert,  it  is  necessary  to  aver  the 
testate  was  indebted  to  him  eighty  assent  of  the  baron,  and  where  not  204 
pounds,  and  that  goods  to  the  value,  and  68.  Surplusage  in  a  plea  or  avowry  hurts' 
not  above,  came  to  his  hands,  which  he  not  208 
detains,  and  has  nothing  uUra,  tliis  is  a  69.  The  form  of  pleading  in  a  trover  and 
good  plea,  though  it  amount  to  a  plein-  conversion.  187 
ment  administer.                     ^            127   70.  The  form  of  pleading  a  prescription 

49.  A  special  pleinment  administer  plead-  for  a  way.  189, 190 
ed.                                                       182   71.  What  shall  be  said  a  double  plea, 

50.  A  plea  that  hath  some  kind  of  matter  what  not  197, 198 
of  law,  though  it  seem  to  amount  to  tlie  72.  See  Escape.  5 
general  issue,  was  always  allowed.  218   73.  The  form  of  pleading  an  act  of  par- 

51.  General  issues  are  required  rather  liament  111,222,226,309 
than  a  plea  amounting  to  them,  to  short-  74.  How,  and  to  what  purposes,  a  deed 
en  records.                                          127       entered  in  hoc  verba,  becomes  part  of 

52.  It  is  in  the  discretion  of  the  court  to  tlie  plea.  217,  233 
allow  a  plea  amounting  to  the  general  75.  The  form  of  pleading  a  custom  to 
issue.                                                    lb.       enable  an  infant  to  make  a  feoffment 

53.  The  form  of  pleading  an  amercement  .  j^ 
in  a  leet  in  a  justification  for  the  dis-  76.  A  record  cannot  be  pleaded  xnter  (d\a ; 
tress.                                                  129       secus,  of  a  statute ;  and  the  reason  of  the 

54.  In  debt  upon  an  obligation,  the  defen-  difference.  226 
dant  cannot  in  his  plea  take  hold  of  any  77.  Particular  statutes  must  be  pleaded, 
thinff  mentioned  by  way  of  recital  in  the  general  need  not  227 
condition,  but  must  answer  the  condi-  78.  Every  man's  plea  shall  betaken 
tion  itself.                                           230       slongest  against  himself.           222, 234 

55.  The  form  of  pleading  pleinment  ad-  79.  Divers  defendants  in  one  action  may 
minister.  127,  133, 218       sever  in  bars,  not  in  dilatones.  244, 245 

74 
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80.  Joint  defendants  may  sever  in  their  PLEGIIS   ACQUIETANDIS. 

pleas  in  abatement.  350 

Bl.  See  Avtrment.  9    1.  Lies  not  for  one,  wbo  is  Dot  exprexiW 

82.  Where  by  pleading  a  false  plea,  one  named  as  a  surety  in  the  bond.  » 
may  save  his  estate,  which  else  were 

lost,                                                    258  POPE. 

83.  The  form  of  pleading,  for  him,  who 

bein^  executor  (or  a  time,  is  sued  after  1.  His  power  in  eammendams  bj  the  com- 

his  time  expired.                                 2G5  mon  law.                                        144,  IIS 

84.  If  tlie  defendant  plead  in  bar,  mon  cul.  2.  His  power  to  annex  a  condition  to  tn 
and  rejoin  witli  a  pardon,  it  is  a  depar-  institution,  according  to  the  Gloaa.  145 
ture.                                                   271  3.  In  what  sense  his  power  fonnerly  ez- 

85.  The  form  of  pleading  a  grant  made  ercised  in  this  realm,  may  be  said  to  be 
to  the  king.                                        222  lawful.                                           146,147 

80.  Why  the  law  abhors  double  pleading,  4.  The  only  case,  wherein  the  king  and 

or  negative  pregnant                215,  295  and  the  courts  of  justice  did  once  b«v 

87.  Where  the  law  allows  not  of  general  concur  to  allow  an  act,  concerning  the 
pleadings,  and  why.                             Ih.  the  spirituality,  done  by  the  pope.    147 

88.  A  pomt  of  discharge  must  ever  be  5.  The  papacy  was  a  mere  and  plenuy 
pleaded  specially,  and  showed  to  the  tyranny  towards  churchmen,  and  is 
court,  how,  and  why.                         296  church  causes,  and  why.                    J50 

89.  A  false  plea,  allowed  upon  a  presump-  6.  By  what  acts  the  pope  established  his 
tion  that  it  is  true,  and  so  answer  to  it  ecclesiastical  power.  14*.> 
received.                                             297  7.  He  may  make  an  institution  for  a  time 

90.  What  things  are  requisite  to  be  ob-  only,  by  the  Gloss,  &c.  153 
served  in  pleading  of  unity,  &c.  so  u  8.  His  demesne  called  patria  cibedientie, 
to  make  it  a  discharge  of  tithes,  within  but  more  truly  patria  ji4^  assvuta,  \5^ 
31  H.  8.                                       298,  311  9.  His  provisions  did  make  true  and  com- 

91.  He  who  is  no  way  privy  to  the  grant,  plete  incumbents.                         155, 156 
need  not  show  forth  the  deed  in  plead- 
ing.                                                  303  POSSESSION. 

92.  If  a  devise  to  Jt,  and  his  heirs,  and  if 

he  die  without  issue,  that  it  shall  remain  1.  Of  the  [lerson  of  a  roan  there  can  be 

over,  be  pleaded,  and  as  a  devise  in  fee  no  possession  without  right        99,  ^2 

generally,  the  otlier  party  may  traverse  2.  The  lord,  after  the  death  of  the  tenant, 

le  devise  generally,  or  show  the  addi-  is  in  possession  of  the   body  without 

tion.                                                   310  seizure.                                                 9e 

93.  A  general  statute,  though  it  need  not  3.  A  sole  claim  without  more  can  never 
be  recited  in  pleading,  if  misrecited,  is  change  the  possession.  V20 
f'^taj*                                                     310  4.  Intrusion  upon  tlie  king  gains  none. 

94.  If  part  of  a  general  statute  be  only  ;f>i 
recited,  the  court  shall  take  notice  of  5.  Receiving  my  rent,  or  feciJimz  on  my 
any  other  part,  which  makes  for  the  common,  gains  no  possession  ut'im  rent 
pleader.                                                 ,310  or  common,  but  at  my  election.            lb. 

95.  The  tenant,  who  aliens  pending  the  G.  Where  the  tnio  owner  is  cloarH-  piii 
prwctpcy  may  ]>lcad  a  release  ;  but  the  out  and  removed,  there  ho  liiityi  no  os- 
mcumbent,  who  resigns  pending  the  tale  or  possession,  but  riirht  ouJv,  am: 
writ,  cannot  counterplead  the  patron's  no  election  to  be,  or  not  to  bo,  in  pbsso>- 
title ;  and  the  reason  of  the  difference.  sion.                                                        /», 

319 

90.  The  form  of  pleading  for  tlie  ordinary  POSSIBILITY. 
in  a  quare  imptdii.    See  Quart  Impedit. 

OT^T^?*  ^^^'^'  r    ^      V        ,  ^'  Thorc  canuot  be  a  tenant  in  tjiil  iitlor 

J7.  Ihe  form  of  pleadmg  deposition,  se-  possibility  of  issue  extinct,  while  anv  o: 

guestration,  umon,  divorce,  cause  of  re-  the  parties  live.                4:i  in  margh,^. 

^                                                        29G  2.  Tenant  in  tail  and  his  son  joiu  in  gratt 

PT  FiM  A  D^v              •  ^^^®  "^^^  avoidance  ;  it  is  void  ai^ih^i 

See  Justificatum.     Induction,  sibility.                                                   \{\ 
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3.  Grantee  of  estoTers  mmy  have  an  as-  8.  If  the  land  be  held  by  knight's  service, 
sise,  though  the  wood  be  grubbed  up,  a  will  is  a  good  revocation  of  the  whole, 
because  mere  is  a  possibility  of  wood  but  it  gives  but  two  parts  as  a  will,  and 
while  there  is  soil.          43  in  mcargine.       is  not  a  good  declaration  for  any  part. 

4.  The  incident  possibility  of  the  widow's  313 
estate  stands  as  long  as  the  husband's  9.  Qucere,  if  it  had  been  a  feoffinent  to 
customary  estate.                              181        uses,  with  such  power.  /&. 

5.  If  baron  and /me  be  tenants  in  special 

tail,  and  the  baron  only  levy  a  fine,  the  PREROGATIVE. 
Jeme^s  estate  tail  is  turned  into  a  possi- 
bility, and  only  reducible  by  entry,  if  1.  Cannot  restrain  any  part  of  the  sherifTs 
she  survive.                                257, 259  power.                                                 13 

6.  If  boron  and /erne  be  tenants  in  special  2.  The  king  may  enable  a  town  not  cor- 
tail,  and  the  baron  only  levy  a  fine,  and  porate  to  choose  burgesses.  15 
die,  and  the  wife  enter,  the  estate  of  3.  The  king  may  by  ordinary  erect  a  fair, 
the  comisee  is  turned  to  a  possibility,  if  market,  warren,  park,  or  forrest,  with- 
there  be  issue  in  tail  at  the  wife's  de-  out  granting  it  to  any.  lb. 
cease.                                                  lb  4.  The  king  can  recover  no  damages  in  a 

7.  If  baron  and  feme  be  tenant  in  special  muare  impeditf  yet  he  must  declare  ad 
tail,  and  the  iaron  alone  levy  a  fine  and  damnum,  23 
die,  the  wife,  by  her  ent^,  becomes  5.  If  the  king  take  land  by  conveyance 
tenant  in  tail  again,  and  not  tenant  after  from  him  who  purchased  it  of  his  debt- 
possibility,  though  that  entail  cannot  de-  or,  and  aller  reconvey  it,  yet  the  land  is 
Acend.                                                 259  discharged.                                           45 

6.  A  release  of  all  rights  and  titles  from 
POWER  OP  REVOCATION.         .*  the  kinff  to  his  debtor  doth  not  dis- . 

See  Revocation.  charge  the  land.  46 

7.  If  the  king  knight  the  heir  within  age, 
1   If  the  latter  act  cannot  stand  with  the       after  the  death  of  his  father,  he  hath 

former  use,  this  is  construed  a  revoca-  lost  the  wardship  of  the  land  too,  and 

tion,  though  it  be  not  so  expressed.  the  heir  may  sue  livery  presently. 

312,  313  26.  Sed  qaare. 

2.  A  feoffment  of  part  extinguishes  not  8.  The  king  cannot,  by  non  ohstanUy  ena- 
the  power  of  revocation  for  the  rest;  ble  a  person  disabled -4)y  act  of  parlia- 
secu8j  of  a  condition.                         313  ment,  nor  make  him  heir  whose  blood 

3.  It  is  to  be  taken  liberally  and  favorablv,  is  corrupted.  75 
as  being  agreeable  to  nature.    312, 313  9.  The  king  is  not  bound  to  give  livery  to 

4.  If,  upon  a  covenant  to  stand  seised,  a  the  heir  nor  to  his  bargamee,  till  the 
power  of  revocation  be  reserved  by  any  heir  take  the  oath  of  supremacv.  72 
writing  sealed  in  the  presence  of  three,  10.  The  king  may  have  a  ravishment  of 
a  last  will  is  a  revocation  within  that  ward.  95 
power,  but  the  new  estate  passes  by  the  11.  The  king  may  grant  a  manor  except- 
wiU,  as  a  will,  snd  cannot  be  a  declara-  ing  the  warrants,  though  they  be  inci- 
tion  of  new  uses  upon  the  old  covenant  dents.                                                 100 

lb.  12.  If  the  king  join  issue  in  a  quart  impe- 

5.  All  the  circumstances  of  the  power  are  dit,  which  is  not  found  fully  for  him,  yet 
necessary  to  be  observed  by  tne  will,  as  .if  a  title  do  any  way  appear,  the  court 
it  is  a  revocation,  though  not  as  a  will.  must  award  a  writ  to  the  bishop  for 

312  him.                                             118, 119 

6.  If  he,  who  had  conveyed  his  lands  13.  How  the  king's  proclamation  ma^  be 
with  power  of  revocation,  became  after-  said  to  enforce  the  common  law,  if^  the 
ward  the  king's  debtor,  yet  they  were  delinquent  had  notice  of  it  120 
extendable  by  the  common  law.        339  14.  If  the  king  have  but  two  parts  of  the 

7.  If  a  power  of  revocation  by  writing  advowson,  yet  he  shall  present  alone, 
have  a  claufe,  that  then,  and  from  127 
thenceforth,  all  the  uses  shall  be  void,  15.  No  subject  can  be  tenant  in  common 
yet  revocation  may  be  by  will,  which  with  him.  lb. 
takes  not  effect  till  after  his  death,  or  by  16.  If  the  king  ^rant  the  manor,-  the  ad- 
deed  appointed  to  take  no  effect  till  one  vowson  appenoant  will  not  pass  without 
hundred  pounds  paid,  or  after  death.  special  words.                                  lb. 

312, 313   17.  If  the  king  be  no  party  to  thp  quart 
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xmptdiiy  jet  if  the  title  appear  clear  for  swered,  bound,  or  defeated  hj  fictioiis  or 

hkn  against  both  parties,  he  shall  have  estoppels.                                            Jb. 

a  writ  to  the  bishop  awarded  for  him.  37.  Thoagh  a  statute  be  extended,  yet  if 

lb.  the  king  come  before  the  KbertaUj  he 

18.  If  the  king's  title  be  not  fully  clear,  shall  be  served  first  lb. 
yet  by  consent  of  the  plaintiff  he  may  38.  If  one  conveys  his  land  with  a  power 
have  a  writ  to  the  bishop.                   lo.  of  revocation,  and  afterwards  become 

19.  If  two  parts  of  the  land  lie  seised  by  indebted  to  the  king,  yet  they  were  ex- 
inquisition  for  the  king,  two  parts  of  the  tendable  by  the  common  law.  16. 
advowson  are  seised  by  consequence, 

without  merUum  of  it.  127  PRESCRIPTION. 

20.  The  king  may  grant  a  thin^  in  action,  See  Mo4u9  Deeimandi.    Custom. 
with  express  mention  of   it,  but  not 

otherwise.                                         140  1.  If  a  house  to  which  estovers  be  i^[»peii- 

21.  Usurpation  cannot  put  the  king  out  of  dant,  fall  down,  the  prescription  u  not 
possession.  140.  Nor  make  his  advow-  destroyed  but  revived  by  re-ed^inff. 
son  disappendant ;  sectis,  in  case  of  sub-  39,  A 
ject                                                    lb.  2.  Where  it  needs  to  be  specially  pleaded, 

22.  The  king  cannot  gimnt  by  charter  any  and  where  not  44, 45 
penal  law.                                  155,1^  3.  A  court  of  equity  cannot  lie  in  prescrip- 

23.  His  immediate  power  is  not  restrain-  tion.  63 
ed,  but  such  statutes  as  authorise  infe-  4.  No  man  can  prescribe  to  have  a  pew  or 
rior  persons.                                       146  seat  within  the  body  of  the  church,  or 

24.  He  cannot  license  or  dispense  with  in  an  isle  or  chapel  adjoining  to  the 
malum  in  se.                                     149  body,  without  a  special  reason,  as  pre- 

25.  Milium  temptis  oceurrit  regit,  how  to  scribing  to  repair  it,  6lc.  69 
be  understood.                    152, 154, 347  5.  If  it  be  pleaded  in  justification,  it  must 

26.  The  king  may  grant  a  manor  adeo  be  traversed  specially,  and  not  by  the 
plene,  excepting  the  advowson.         170  general,  though  comprehensive  words^ 

2/.  Where  the  long  may  erect  a  corpora-  at  injuria  $ua  propria  o&s^iie  taK causa. 

tion  and  make  ordinances  for  them.  76 

210, 211  6,  Where  a  prescription  is  pleaded  by 

28.  Where  the  king's  erecting  of  a  cor-  way  of  a  custom,  (as  sometimes  it  must) 
poration  doth  include  a  power  to  make  the  nature  of  it  is  not  changed,  but  it  is 
bylaws.                                                Jb.  aprescription  stiU.                              86 

29.  May  revoke  bis  presentation  before  7.  That  which  is  common  right  cannot  be 
induction,  not  after.                          210  laid  as  a  prescription;  as  to  pay  tithes 

30.  Where  those  defects  of  form  will  duly.  107 
make  tlio  king's  grant  void,  which  will  8.  A  prescription  for  an  interest  cannot  be 
not  vitiate  the  grant  of  a  subject,  be-  laid  in  the  inhabitants,  because  they  are 
cause  they  are  only  prerogative  forms.  not  permanent                                      86 

229, 230  9.  For  a  matter  of  discharge,  the  prescript 

31.  A  grant  by  the  king  pro  ertcHone,  or  tion  may  be  laid  in  the  occupiers,  and 
ad  effectum,  makes  a  condition.          231  not  in  the  owners,  nor  by  way  of  custom 

32.  The  king  may  be  dispossest  of  his  pre-  upon  the  land  ;  for  it  is  not  a  matter  of 
sentation,  not  so  of  his  advowson.     242  interest,  or  inheritancee.                    118 

33.  Nothinff  of  prerogative  wUl  pass  in  10.  No  man  can  prescribe  to  his  own 
the  king's  grant,  without  express  and  charge  only,  as  to  pay  so  much  for  tithes, 
determinate  words.                     243, 244  but  to  pay  so  much  for  discharge  of 

34.  If  the  king's  presentation  recite  a  title  tithes,  which  is  a  modus  decimandu  lb. 
which  is  false,  the  presentation  will  be  11.  Where  it  shall  be  said  to  be  mislaid, 
void,  and  not  an  usurpation ;  but  if  the  209,  286 
presentation  be  general    and   without  PRESENTATION. 

right,  it  makes  an  usurpation.  302 

35.  The  king's  tenant  presents  and  insU-  See  Advowson.  Appropriation.  Ordina- 
tutes,  ana,  before  induction,  dies ;  the  rw.  Parson  and  Patron.  PU^ding. 
kinff  shall  present  anew,  though  the  heir  Qu.  /m.  13  El.  Simony. 

could  not,  in  whose  right  he  seems  to 

n£^%i^  ^^   ^'  Where  the  presentation  by  a  parson 

3b.  Where  the  king  shall  neither  be  an-       appropriate    shall    disappropriate    the 
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church,  thoug^h  the  clerk  be  refused.  158       tumhabeni  de  Uge^  quantum  habent  de 
3.  The  presentation  of  the  patron,  after      jusUtia.  270 

lapee,  takes  place  against  the  ordinary 

and  the  king.  lb.  PRIORITY  AND  POSTERIORITY. 

3.  After  presentation  the  ordinary's  pow-  See  T^ure,    EslaU,    infant, 
er  is  liae  to  the  lord's  upon  surrender 

of  a  copyhold.                                    lb.  .      PRIVITY. 

4.  The  difference  between  presentation  See  Estate, 
and  commendam.                                 lb, 

5.  The  chancellor's  presentation  to  bene-  1.  Where  though  the  privity  in  estate  do 
fices  under  value,  is  in  the  name  of  the  not  remain,  jet  if  it  be  made  the  same  in 
king.                                 ^                 210  representation,  it  shall  be  as  good.    25, 

6.  If  ue  chancellor's  presentation  to  ape-  26 
culiar,  recite  the  value,  but  falsely,  the 

presenUtion  will  be  void.  lb,  PRIVY  COUNCIL. 

7.  Lessee  for  years  of  a  manor,  with  the  See  Council  Table, 
advowson  appendant,  the    church  be- 
comes void,  and  the  lessor  presents  one  PROCESS, 
who  is  admitted,  &c.,  and  dies ;  quare  if 

the  lessee  for  years  maj  present.     285    ].  What  process  of  star  chamber  shall  be 

8.  If  the  Idng's  presentation  recite  a  title  said  to  be  well  served,  and  when.  195 
"Which  is  false,  the  presentation  will  be 

void  and  not  an  usurpation;  but  if  the  PROCLAMATION. 

presentation  be    general  and  without 

right,  it  makes  an  usurpation.  902  l.  Where  the  king's  proclamation  maj  be 

9.  If  the  bishop  collate  wrongfully,  the  said  to  enforce  tne  common  law,  if^the 
patron  may  present  upon  him  seven  delinquent  had  notice  of  it  120 
years  after,  if  he  will.                        902  2.  Where,  and  in  what  cases,  the  king's 

10.  If  the  king's  tenant  presents,  and  in-  proclamations  are  binding.  251,  &2 
stitutes,  and  before  induction,  dies ;  yet 

the  king  shall  present  anew,  though  the        PROHIBIT  [ONS  IN  GENERAL, 
heir  could  not,  in  whose  right  he  seems 

to  do  it  339   1.  A  prohibition  will  lie  upoQ  a  statute 

that  hath  prohibitory  words,  and  also  a 

PRESENTMENT  IN  A  LEET.  penalty ;  secus,  if  it  have  a  penalty  only. 

Vide  Leet  v        j  ^^ 

2.  When  it  lies  in  the  discretion  of  the 
PRECEDENTS.                           court  to  grant  a  prohibition.  67 

3.  The  form  of  prohibitions  to  the  court  of 

1.  The  exchequer  chamber  refused  to  re-  requests.  77 
verse  ajudgmentwhich  they  all  agreed  4^^.  prohibition  may  be  sent  to  the 
to  be  erroneous,  by  reason  of  some  late  dutchy,  if  they  exceed  their  bounds.  77, 
precedents.                                         83  78 

2.  A  new  form  ofa  writ  of  waste,  defective  5.  The  six  months  of  the  profits  of  the 
in  substance,  yet  was  allowed  by  rea-  gurmise  shaU  be  counted  by  the  calen- 
son  of  late  precedents.                         84  dar,  not  by  twentyeight  days.            179 

3.  Fault  in  the  writ  of  assize,  held  amen- 
dable by  the  court,  was  yet  advised  up-  PROHIBITION  OP  WASTE, 
on  by  reason  of  one  precedent  to  the 

contrary.  128  1.  Is  grantable  in  a  quare  impedit^  upon  a 

4.  The  suffering  of  common  recoveries  by       surmise  of  the  plamtiffl  36 
infants,  warranted  by  multitude  of  pre- 
cedents.                                    196,  197       PROHIBITION  TO  THE  ADMI- 

5.  A  writ  was  brought  containing  both  an  RALTY. 
^eetioneJimuBy  and  a  trespass  of  assault 

and  battery,  and  afterward  the  court  wili.  lie, 

advised  of  judgment,  because  it  was  1.  For  holding  plea  of  things  done  in  for- 

without  precedent                            249  eign  lands.                                           11 

6.  Precedents  of  courts,  as  well  as  laws,  2.  For  holding  plea  of  aii  agreement  made 
are  built  upon  reasonund  justice,  et  tan-  at  sea,  and  put  in  writing  and  sealed  in 
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foiviffii  luidi ;  not  10  if  only  a  bare  re-  13.  For  encroaching  on  the  conrt  of  or- 

membrance  had  been  made  of  it  at  land.  phans.                                                247 

79,  212  14.  Where  the  suit  is  upon  modut  dcctm- 

3.  Upon  a  libel  by  an  ambassador  against  andij  if  the  modus  be  denied  till  it  be 
an  alien,  for  his  goods,  as  confiscated  to  tried.  Ih, 
his  master.                                         lb.  15.  Where  they  go  about  to  take  pipofe 

4.  For  holding  plea  of  things  done  in  for-  of  witnesses  in  perpetuam  ret  memoriam, 
eign  lands,  tnough  the  libel  allege  it  248, 286 
irSraiurisdidvmemniari^           80,213  16.  Upon  a  suit  for  the  second  hay,  hav- 

5.  For  bedding  a  plea  of  a  thing  done  in  ing  paid  tithe  for  the  first,  according  to 
any  port                                             79  custom.                                             ^50 

17.  Upon  a  suit  for  part  of  the  money  ap- 
wiLL  NOT  LIE,  Dolnted  b«r  will  out  of  lands  devised  to 

1.  For  judging  a  cause  within  their  juris-  be  sold ;  for  it  but  a  legacy  in  equity.  265 
diction,  contrary  to  the  rules  of  our  18.  If  upon  a  trial  and  verdict  in  a  prohi- 
law.  12       tion,  a  consultation  be  awarded,  and  the 

2.  After  a  sentence,  upon  a  surmise  of  a  same  be  accepted  which  was  tried  be- 
thing  not  appearing  m  the  libel.  79, 213       fore.  286 

19.  For  conventing  a  priest  for  felony  to 

PROHIBITION  TO  THE  ECCLESI-        deprive  bun.  290 

ASTICAL  COURV^  20.  For  proceeding  against  a  lawyer  for 

Bee  Costa.    fVaivtr.    EccUsiasHcal  Court.       defamation,  where  the  words   spolfen 

Consuliation.  were  in  the  court  in  die  defence  of  his 

client.  o2o 

wBBaE  IT  WILL  LIE.  21.  Upou  s  suit  for  tithes  grounded  upon 

1.  For  questioning  the  institution  after  in-  a  custom  against  common  right  329 
■duction.  15 

2.  Though  the  cause  arise  within  a  coun-  where  it  will  not  lie. 

tv  palatine.  15,  16    l.  For  a  libel  there  for  a  pension  pajrable 

3.  Where  one  ecclesiastical  court  in-  fortithes,thoughit  issue  out  of  lay  land, 
trudes  upon  another.  17  42 

4.  Upon  a  libel  there  for  tithes  in  kind  of  2.  Upon  a  suit  by  a  parish  against  a  chap- 
a  park  disparked,  for  which  formerly  a  el  of  ease  for  reparations,  if  the  chapel 
modus  hath  been  paid.  39       bury  all  the  parish.  66,  67 

5.  If  the  ordinary  endeavor  to  compel  the  3.  Upon  a  siSit  in  the  ecclesiastical  court 
administrator  to  make  distribution  of  for  a  pew  or  seat  in  the  body  of  the 
the  surplusage.  83, 191       church  69 

6.  If  the  spiritual  court  go  about  to  exam-  4.  Upon  a  suit  by  the  parson  for  tithes 
ine  the  delinquent  upon  oath,  (fuoad  contrary  to  a  verbal  agreement  for 
the  execution^  thougli  the  original  money.  176 
cause  belong  to  them.                          84   5.  Where  the  defendant  pleads  a  release 

7.  Upon  a  suit  for  all  the  tithes  where  tlie  in  bar  of  legacy,  and  the  plaintiff,  con- 
king or  patentee  hatii  right  to  two  parts.        fessing  the  release,  replies,  that  the  in- 

1 15  testate  who  made  it  was  an  idiot,  though 

8.  Upon  a  suit  by  the  parson  and  church  they  proceed  to  examine  the  idiocy, 
wardens,  for  burial  fees  of  a  dead  corps  188 
carried  through,  and  buried  elsewhere.  6.  To  stop  the  probate  of  a  will  for  goods, 

1 75       though  the  same  will  also  give  lan£.  290 

9.  If  in  a  suit  for  tithes,  the  parishioners 

plead  him  no  parson,  because  of  simony,  PROOF. 

and  the  spiritual  court  refuse  his  pica.  gee  Witnessts. 

163 

10.  If  they  refuse  to  allow  the  proof  of  a  1.  When  it  shall  be  intended  to  be  by  ju- 
deed  by  one  witness,  183,  or  any  other  ry,  when  not  92 
competent  proof.                                 2-47   2.  The  king's  certificate  of  a  matter  of 

11.  Upon  a  suit  for  tithes  of  wQlows,  upon  fact,  received,  217,  219,  for  a  proof 
a  surmise  that  they  are  used  as  timber  without  exception.  213 
in  that  country.                                   219 

12.  For  meddling  with  railing  out  of  the  PROPERTY, 
church,  because  it  belongs  to  the  leet. 

246,  247   1.  The  property  of  goods  taken  by  pirates, 
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is  altered  by  a  sale  in  market  overt,       and  university,  it  is  a  eood  bar,  that 
bona  fide.  79       before  the  avoidance,  &e  manor  was 

seised  into  the  king's  hands,  for  the  pen- 
PROTECTION.  alty  of  twenty  pounds  a  month,  196, 127 

14.  If  afler  presentment  by  a  stranger,  the 

1.  The  day  of  the  date  shall  not  be  ac-       king  grant  the  manor  with  the  advow- 
counted  part  of  the  year.  139       son,  the  patentee  may  have  a  qaart  im- 

2.  If  it  be  lor  less  than  a  year,  this  is  void.       peditf  and  make  his  title  by  the  last  pre- 

154       sen tment  of  the  king,  without  mention- 

3.  What  is  wrought  by  the  kind's  protec-  ini?  the  presentment  of  the  stranger.  140 
tion  of  his  debtor.  See  Cap.  UUag  15.  The  patentee  may  maintain  a  quare 

impedit  upon  the  very  first  disturbance, 
PROTESTATION.  if  it  be  expressly  mentioned  in  grant, 

notwithstanding  it  be  a  thing  in  action. 

1.  Made  by  the  vouchee  upon  his  entry  140 
into  warranty,  how  it  shall  avail  him.  26    16.  An  assise  of  darrein  presentment  pur- 

2.  In  a  plea  contrary  to  judgment  of  law,  chased,  hanging  a  qucare  impedit  for  the 
is  vain.  156       same  avoidance,  abates.  184 

3.  Where  the  taking  of  a  matter  by  protes-  17.  In  a  quare  impedit  both  plaintiff  and 
tation,  shall  save  the  confession  of  it  by  defendant  are  actors,  one  against  an- 
demurrer.  164       other.  163 

18.  The  defendant  shall  have  a  writ  to  the 
QUARE  IMPEDIT.  bishop,  as  well  as  the  plaintiff.  lb. 

Vide  W.  c.  cap.  5.  19.  If  the   plaintiff  be  nonsuit,  or  the  de- 

fendant never  appear,  yet  neither  can 

1.  A  disturbance  is  necessary  to  maintain  have  a  writ  to  the  bishop,  until  4hey 
the  action.  137       have  made  a  title  appear,  for  form's 

2.  The  nature  of  it  is  to  be  final,  upon  non-  sake.  Ih. 
suit  or  discontinuance.                       138   20.  When  ne  disturba  pa»  is    pleaded, 

3.  If  it  be  purchased  against  two,  pending  which  is  in  effect  the  general  issue,  the 
a  formedan  against  one  of  them,  it  plaintiff  may  either  pray  a  writ  to  the 
abates,  though  the  plaintiff  declare  of  a  bishop  presently,  or  at  his  choice  main- 
new  disturbance.  137,  138       tain  tne  disturbance  for  damages.     162 

4.  Will  abate,  if  it  appear  of  the  plaintiff's  21 .  If  the  plaintiff  proceed  to  maintain  the 
own  showing,  that  the  church  is  full  of  disturbance,  and  it  be  found  against 
his  presentation.  15       him,  he  hath  lost  the  benefit  of  that 

5.  No  damages  are  recoverable  in  it     23  judgment  which  he  might  have  had,  and 

6.  When  brought  by  the  king,  must  declare  shall  now  be  totally  barred. .  198,  320 
ad  damnum.                                        lb.  22.  Where  the  judgment  shall  be  to  have 

7.  Will  lie  of  a  church  in  ancient  de-  a  writ  to  the  bishop,  though  the  church 
mesne.                                                 48  seem  full  by  record.                   193,  194 

8.  The  plaintiff  never  declares  of  a  pre-  23.  Lessee  for  years  of  a  manor,  with  the 
sentment  without  any  more,  but  always  advowson,  the  church  becomes  void, 
lays  a  seisin  of  some  estate  or  other ;  yet  and.  the  lessor  presents  one  who  is  ad- 
a  presentment  doth  of  itself  both  make  mitted,  &c.  and  dies,  the  lessee  for 
and  prove  a  fee.  102.     Vide  TVaverse.  years    presents,  and  being  disturbed, 

9.  Where  vacariam  instead  of  vicariam  brings  a  quare  impedit,  quare.  205 
was  amended  in  the  original.            118  24.  If  the  bishop  collate  before  lapse,  tlie 

10.  If  the  issue  be  not  found  for  the  king,  true  patron  may  have  his  quare  impedit, 
as  it  is  joined,  yet  if  sufficient  matter  be  or  present  upon  him  seven  years  afler, 
found  for  the  king,  the  court  must  if  he  will.  302 
award  a  writ  for  him.                118,  119  25.  He  who  is  in  by  wrop£[ful  collation, 

11.  If  the  king  be  no  party,  yet  \\  his  title  the  bishop  is  yet  such  ah  incumbent  as 
be  clear  against  botn  parties,  a  writ  to  must  be  named  by  the  patron  in  his 
the  bishop  shall  be  awarded  for  him.  quare  impedit,  if  he  do  being  one.     lb. 

127,  163  26.  What  pleas  the  ordinary  or  incumbent 

12.  If  the  king's  title  be  not  fully  clear,  might  have  pleaded  at  the  common  law, 
yet  by  consent  of  the  plaintiff  a  writ  to  in  a  quare  xmpedii,  and  how  they  may 
the  bishop  may  be  awarded.              127  plead  at  this  day.     Vide  25  £.  3.  pro 

13.  In  a  quare  impedii  by  the  chancellor  clerico,  cap.  7. 
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9ff.  The  incumbent  cannot  bar  the  plain-  RECOGNISANCE, 
tiffin  a  quart  imptdU,  by  entitling  any 

other  than  the  patron  under  whom  he  1.  Maybetakenby  the  several  judges,  oat 

claims.                                               319  of  term,  in  any  part  of  England.       195 

28.  Several  good    advices  and  counsels  2.  When  it  is  taken  in  London,  and  enroU- 

for  the  plaintiff  in  a  quart  imptdiL  ed  in^  Ifiddlesex,  where  the  debt  or 

320  Mctrtfadai  brought  upon  it  must  be  laid. 

195,196 

QUARENTINE.  a  It  is  a  record  from  the  time  of  the  ac- 

Vidt  Magna  Charta,  cap,  7.  knowledgement,  and  binds  persons  and 

lands  from  thence   before  the  enrol- 

1.  Qui  sentit  onus,  sentire  debet  et  com-  ment                                 195,  196,  222 
modum.                                                  3  4.  Where  a  capias  was  taken  out  upon  a 

2.  Quod  «b  initio  non  valet,  viz  ex  tractu  recognisance.                                      29 
temporis  convalescat            19, 130, 151 

3.  Quod  permittat    See  Misanet.  RECORD. 


RAVISHMENT  OF  WARD. 


See  C&mmon  Pitas.     CerHoraru 


1.  What  is  the  record  of  a  general  and 

1.  How  it  agrees  or  disagrees  with  the  what  of  a  private  act  of  paruament  109 
action  of  trespass  at  the  common  law.  2.  A  record  must  be  tried  only  by  itself, 

94,96  ttsUmeipso.                                       110 

2.  A  recovery  in  trespass  is  a  bar  in  this.  3.  Where  upon  a  record  certified,  small 

94  variations  shall  not  hurt                    179 

3.  Damages  at  common  law  remains  re-  4.  Where  a  matter  of  record  mixt  with  a 
coverable  in  this,  though  the  statute  matter  of  fact,  shall  not  be  tried  by  rec- 
^ves  them  not.                                     94  ord,  but  per  pttitiontnL                      244 

4.  The  ravisher  gets  no  interest  in  the 

body  by  ravishment,  nor  the  guardian  RECOVERY  aivd  COMMON  R£- 

loses  no  possession.                            96  CO  VERY. 

5.  The  king  may  bring  this  action.        95  See  Voucher,     Wiarrattfy. 

6.  This  action    renounces  not    the  pos- 
session or  property,  but  only  punishes  1.  It  is  a  record,  and  when  it  is  pleaded 
the  temerarious  occupation.'              99  must  be  pleaded  entire.                       24 

7.  Cannot  be  brought  bv  the  first  ravisher  2.  If  the  feoffee  suffer  a  common  recovery 
against  the  second,  but  the  lord  may  to  the  use  of  himself  and  his  heirs,  he  is 
bring  it  against  both.                          96  in  of  his  old  fee  simple.                       27 

6.  If  it  be  brought  against  the  first  ravish-  3.  Where  a  common  recovery  amounts  to 

er,  the  value  of  the  marriage  and  dam-  an  assignment                                      lb. 

ages    are    recoverable    against    him,  4.  Common   recovery   against  tenant  in 

though  the  second    ravisher    married  tail  and  his  wife  having  nothing,  shall 

him.                                                       99  bind  the  entail.                                    fi. 

9.  The  verdict  may  be  conditional,  and  5.  If  tenant  in  a  writ  of  right  of  ad  vowson, 
the  judgment                               99,  100  vouch,  and  a  recovery  be  had  against 

10.  The  verdict  may  find  the  ward  mar-  him,  he  shall  have  recompense  in  value 
ried,  without  saying  by  whom.            lb.  in  land.                                                  43 

11.  The  ravisher  is  branded  by  stat  as  6.  Where  the  recovery  in  one  action  shall 
mala  Jidei  possessor.                           100  be  a  bar  in  another.     See  Bar. 

7.  A  common  recovery  against  an  infant 
RECEIT.  is  not  void  in  law.                               196 

8.  Abbey  lands  discharged  quanuUu  in 
1.  The  Jemt  cannot  be  received  after  a  manibus  propiisy  are  given  in  tail,  and 

verdict  in  waste  against  her  and   her  the  donee  suffers  a   recovery,    which 

husband.                                              177  bars  the  reversion,  yet  he  shall   pay 

tithes.  248 

RECITAL.  9.  \f  baron  and  feme  be  tenants  in  special 

tail,  and  the  baron  only  levy  a  fine  and 

1.  A  recital  made  in  the  condition  of  an  die,  the /erne,  upon  re-entry,  is  tenant  in 

obligation  is  not  material,  nor  can  be  tail,  and  may  suffer  a  recovery,  which 

taken  hold  of.                                     130  shall  bar  the  reversions,  not  the  issues 
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in  tail,  nor  the  conusee  himself,  after  her       have  aliened,  or  to  the  vouchee, 
death.  259  2i22, 338 

10.  If  the  defendant  be  tenant,  the  pracipe 
either  at  the  time  of  the  writ  purchased,  REMAINDER, 

or  at  the  return  of  it,  it  is  suffdent  262 

J.  Where  it  vests  presently,  though  lim- 
RECUSANT  CONVICT.  ited  by  conditional  words  si  conHngat, 

&.C.  30, 31 

1.  Forfeits  not  the  estate  of  the  land,  only  2.  Devised  to  a  corporation  or  person  not 
the  profits.  73,74       in  esse,  void,  although  afterwards  they 

2.  Forfeits  the  presentation  of  the  church  come  in  esse.  33 
to  the  university,  if  the  land  were  seised  3.  Devised  to  a  corporation  begun,  before 
before  avoidance,  for  the  penalty  of  a  head  chosen,  good.  lb. 
twenty  pounds  the  king  shall  have  it       4.  A  devise  to  three  brothers,  and  that 

126, 127  one  shall  be  heir  to  the  other,  makes 

3.  In  action  of  debt  against  baron  andyeme  cross  remainders.  34,  75 
for  tlie  recusancv  of  the/erne^  both  must  5.  The  particular  estate  and  remainder 
appear,  or  both  be  outlawed.              179  make  but  one  estate  together,  to  some 

4.  Information  upon  28  £1.  for  recusancy  purposes.  71 
may  be  in  the  C  B.           204,  205,  251    6.  .4.  covenants  to  stand  seised,  &.c.  the 

remainder  to  the  right  heirs  of  ^. ;  quare, 
RELATION.  whether  the  remainder  in  abeyance  be 

so  far  transferred,  that  there  be  no  re- 

1.  Of  an  enrolment,  see  Bargain  and  Sale,       version  left  in  the  covenant  or  till  the  re- 

and  enrolment  of  an  act  of  parliament       maiuder  fall.  74 

111,222   7.  An  estate  limited   by  the  habendum  to 

one  not  par^y  to  the  deed,  cannot  be 

RELEASE.  good,  unless  by  way  of  remainder.    313 

8.  Where  the  heir  shall  take  by  way  of 

1.  In  law,  if  one  obligor  discharges  the  remainder,  because  it  is  impossible  to 
other.  10       take  in  possession.  314 

2.  To  one  trespasser,  dischargeth  all.    66 

3.  By  the  king,  to  his  debtor,  of  all  riffhts  REMITTER, 
and  titles,  doth  not  discharge  the  land.  46 

4.  If  trespassdrs  sever  in  pleas,  and  the  1.  Cannot  be  until  tlie  |K)sses8ion  and 
plaintifis  before  judgment  be  nonsuit,  right  meet.  71 
or  enter  a  nolle  prosequi  against  one,  2.  1'enant  in  tail  enfeoffs  his  son  within 
this  is  a  discharge  of  all ;  not  so  after  a^e,  and  dies ;  the  issue  is  remitted,  lb. 
judgment                                      70,  180  3.  Where  one  shall  be  remitted,  volens 

5.  A  rent  rcserve<^  to  the  heirs  without  nolens,  for  the  benefit  of  a  third  person, 
naming  the  ancestor,  may  be  released  71,  255 
by  the  ancestor,  though  he  have  no  es-  4.  ^f  baron  and  feme  be  tenants  in  tail,  and 
tatc  at  all  in  the  rent;  but  the  release  the  husband  discontinue,  and  take  back 
must  be  by  the  word  rent,  not  action.  130  an  estate  to  him  and  his  wife  at  common 

6.  A  release  obtained  af^«r  a  verdict,  and  law,  both  are  remitted,  but  the  husband 
before  judgment,  is  not  pleadable,  but  cannot  claim  by  remittv.r.  255 
must  be  used  in  an  audita  querela.    I(i2  5.  Wiiere  the  firal  takor  may  be  remitted 

7.  A  release  of  actions  real  is  no  plea  for  against  tlie  statute  of  uses,  and  where 
tlie  disseisor  in  an  assise  brought  not.  255, 2.Vi,  298 
against  him  and  the  tenant ;  »ccM5,  whore  6.  \^  baroii,  and /erne  be  tenants  in  tail, 
the  disseisor  is  also  tenant.                163  and  husband  alien,  and  take  back  an 

8.  A  release  by  the  plaintiff  to  the  sheriff,  estate  to  him  and  his  wife  by  way  of 
after  the  money  levied,  is  good.        W7  use,  the  wife  is  remitted,  notwithstand- 

9.  A  release  before  acquittal,  tliough  after  ing  the  statute  of  uses,  because  32  H.  8. 
indictment,  is  no  plea  in  a  conspiracy,  lb,  gives  an  entry  to  her ;  secus,  if  the  case 

10.  A  release  of  all  actions  and  demands  had  been  after  *27,  and  before  2rl  H.  8. 
dotii  not  release  a  promise  before  breach ;  255,  256 
secus  of  a  release  of  all  promises.     216  7.  A  remitter  is  an  entry  in  law,  and  is  to 

11.  The  demandant,   hanging   Uie  writ,  all  purposes  as  effectual  as  an  entry, 
may  release  to  the  tenant,  though  he  259, 257 
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8.  If  haron  and /fine  be  tenants  in  special 
tail,  and  the  baron  only  levy  a  fine  to 
the  use  of  himself  and  his  wife  for  life, 
though  the  entail  be  barred  as  to  the 
Intron  and  the  issues,  yet  the  wife  is  re- 
mitted to  the  estate  tail,  as  she  should 
have  been  by  an  entry  after  her  hus- 
band's death,  and  the  remainders,  which 
were  depending  upon  tliat  estate  tail, 
are  likewise  remitted.  257,  259 

9.  If  baron  and  feme  be  tenants  in  tail 
special,  and  the  baron  only  levy  a  fine 
to  the  use  of  himself  and  his  wife  for 
life,  if  the  wife  die,  living  the  baron, 
now  those  remainders,  which  were  re- 
mitted by  the  wife's  remitter,  are  by  her 
death  turned  to  rights  again,  as  they 
should  still  have  been,  if  the  wife  had 
not  been  remitted,  or  had  survived  her 
husband,  and  die  before  any  reentry, 
where  no  estate  was  limited  to  her.  2()0 

10.  Where  the  husband  and  wife  were 
remitted  at  common  law,  notwithstand- 
ing the  fine  of  the  baron ;  and  where 
they  shall  be  both  remitted  against  the 
husband's  fine  at  this  day,  and  upon 
what  differences.  260,  261 

11.  Where  tlie  remitter  of  the  heir  by  his 
entry  shall  be  but  temporary,  and  de- 
feasible by  office  found.  347 

RENT. 

1.  Ought  to  be  demanded  upon  the  land. 

8 

2.  If  tlic  lessee  be  bound  by  obligation  to 
to  pay  it,  there  needs  no  demand,  yet  it 
must  be  tendered  upon  the  land.         Ih. 

3.  How  the  dcnmnd  comes  in  issue.        lb, 

4.  Suspended  by  the  entry  of  the  lessor. 

lb, 

5.  Is  not  suspended  by  bare  entry,  without 
expulsion.  326 

6.  And  by  entry  into  that  which  passed 
not  by  particular,  but  only  general 
words.  100 

7.  When  part  of  a  rent-charge  is  granted 
by  fine,  the  tenant  is  not  compellable  to 
attorn.  25 

8.  Action  for  arrearages  is  local,  and 
must  be  laid  where  the  land  lies.        37 

9.  If  the  profits  of  a  court  be  leased,  ren- 
dering rent,  and  debt  brought,  it  is  no 
plea  tliat  the  lessee  received  no  profits 
that  year,  but  it  is  a  good  plea  that  the 
lessor  released  all.  44 

10.  If  a  rent-charge  be  granted  in  fee 
without  saying  pro  se  el  hcprcdibus,  this 
cannot  charfje  tne  heir  at  all  by  way  of 
annuity,  but  when  the  grantor  lives,  a 


writ  of  annuity  nuiy  be  brought,  ancT 
then  the  rent  in  fee  is  turned  into  an 
annuity  for  life.  58 

11.  The  rent  is  not  suspended  by  an  ex- 
tent m^e  of  the  land  before  the  rent 
day,  if  the  liberate  were  executed  after. 

82 

12.  The  rent  must  be  reserved  to  the  heir 
of,  or  heirs  of,  the  lessor,  by  that  name. 

130 

13.  The  rent  may  be  reserved  to  the  heirs,, 
without  naming  the  ancestor.  ib. 

14.  If  the  father  and  son  join  in  a  lease, 
rendering  rent  to  the  son,  this  is  not 
good,  though  by  event  the  same  fall  out 
to  be  heir.  130,  151 

15.  A  rent  reserved  to  the  heirs,  omitting 
the  ancestor,  is  so  far  in  the  ancestor 
that  though  he  cannot  demand  it,  he 
may  release  it.  130 

16.  A  rent  reserved  to  the  lessor  and  a 
stranger,  is  void  to  the  stranger  and 
lessor  toow  lb,  . 

17.  A  rent  shall  be  divided  in  halves,  ac- 
cording to  the  halves  of  Ae  xeversion. 

177 

18.  A  rent  may  be  assigned  for  dower 
out  of  the  land  dowable^  without  deed. 

J53 

19.  A  rent  reserved  at  our  La^?  ^^^ 
Michaelmas,  upon  a  lease  in  April,  doth 
not  diminish.  172 

20.  A  rent-service,  though  not  demanded 
at  the  day,  may  be  distrained  for  with- 
out a  personal  demand  ;  aecus,  of  a  rent- 
seek  or  rent-service,  tendered  at  the  day 
to  the  person  of  tlie  lord ;  and  beasts 
escaped  may  be  distrained  for  rent, 
though  freshly  pursued  ;  quare,  whether, 
if  the  tenant  ought  to  maintain  the 
fence.  ^7, 2ti5 

REPLEADER. 
See  Jeofailes. 

1.  Where  it  shall  he  awarded  after  ver- 
dict, and  where  not.  See  112,  113,  per 
totam  et  noia, 

2.  If  issue  be  joined  upon  payment  of  ten 
pounds,  secundum  formam  conditionis, 
the  condition  appearing  to  be  ten 
pounds  and  ten  shillings,*  a  repleader 
shall  be  awarded  after  verdict.  1 13 

REPLEVIN. 

1.  The  declaration  must  assign  a  place  as 
well  as  a  town.  16 

2.  The  place  assignable  is  traversable; 
not  so  in  trespass.  76. 
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year,  cannot  be  diminished  in  payment. 

172 

7.  How  a  reservation  may  be  said  to  wait 

upon  the  grant  276 

RETURN  OP  THE  SHERIFF. 
See  Sheriff. 

REVERSION. 


SL  Is  an  action  of  more  certainty  than 
trespass.  lb, 

4.  Though  the  declaration  asakrn  no 
{dace,  yet  the  defendant  must  afiege  a 
certain  place  in  his  avowry,  before  he 
can  have  a  return.  lb. 

5.  The  judgment  for  the  avowant  is  not 
to  recover  the  rent  or  tiling  distrained 
for,  but  only  to  be  restored  to  the  beast 
as  a  lawful  distress,  not  to  be  replevied. 

61    1.  Feoffment  to  the  use  of  /.  iS».  in  tail,  tlie 

remainder  to  the  right  heirs  of  the 

REPLICATION.  feoffor,  is  still  a  reversion  in  the  feoffor. 

27 
1.  If  it  be  insufficient,  and  show  no  cause  2.  So  a  devise  in  tail,  the  remainder  to 
of  action,  the  plaintiff  cannot  have  the  heirs  males  of  the  devisor,  is  a  re- 
judgment,  Uiough  the  bar  be  insuffi-  version  still.  30 
cienL  14  S.  Where  it  vests  presently,  though  limit- 
H.  In  an  action  of  debt,  upon  an  obliga-  ed  by  conditional  words,  si  contingaty 
tion,  if  the  plaintiff  make  a  replication,  &c  30, 31 
as  certain  as  the  words  of  the  condition,  4.  t^  covenants  to  stand  seised,  &c.  the 
though  not  so  certain  as  the  case  seems       remainder  to  the  right  heirs  of  B,  who 


to  require,  yet  it  is  good.  1)2,  93 

3.  The  form  of  a  replication  to  the  incum- 
bent's plea,  as  parson  imparsonee.    324 

REQUEST. 
See  Demand. 

].  Need  not  be  made,  where  one  is  bound 
to  do  a  thing  by  bond.  14 

RESCOUS. 


lives,  whether  the  remainder  in  abey- 
ance be  so  transferred,  that  there  bo 
not  left  a  reversion  in  the  covenant  or  till 
the  remainder  fall,  qiuare.  74 

5.  If  a  copyholder  demise  by  license,  yet 
he  may  surrender  his  copyhold  by  the 
name  of  a  reversion.  177 

REVOCATION. 
See  PwjDtT  of  Revocation, 


].  May  be  of  a  letter  of  attorney,  or  the 

office  of  an  undershcriff,  though  they 

were  made  irrevocable.  13 

vi  et  armi»j  or  action  upon  the  case.  180   2.  If  a  recovery  be  suffered  by  ^.  to  the 

use  of  his  last  will,  and  then  j^.  declares 


1.  Where  he,  who  rescues  one  arrested 
for  debt,  may  be  sued  either  in  trespass 


RESERVATION. 


the  uses  by  writing,  yet  those  uses  are 
revocable,  qiuere.  348,  349 


RIGHT  OF  ACTION. 
See  W.  2.  cap.  5.    32  H.  8.  28.  34.    32  H. 
8.  c.  TVeaaons  and  Entry. 


1.  The  rent  must  always  be  reserved  to 
the  heir  or  heirs  of  the  lessor,  by  that 
name.  130 

2.  It  may  be  reserved  to  tlie  heirs  first, 
witliout  naming  the  ancestor.  lb, 

3.  If,  upon  a  joint  lease  by  the  fatlier  and  1.  Right  of  action  shall  survive  as  the 
the  son  and  heir  apparent,  the  reserva-  land  itself  should  have  done..  3 
tion  be  to  the  son  by  that  name,  it  is  not  2.  A  right  of  action  is  not  forfeited  by  at- 
good,  though  by  event  the  son  fall  out  tainder  nor  escheats,  nor  is  given  by  the 
to  be  heir.                                   130,  151       general  words  of  a  law.  242.    SeetLs,  of 

4.  If  tenant  in  fee  simple  join  in  a  lease  a  right  of  entry.  242,  341 
with  a  stranger,  reserving  rent  to  the  3.  A  right  of  action  which  was  in  the 
stranger,  this  is  void  to  tlic  stranger,       person  attainted,  and  may  serve  to  settle 


ond  to  the  lessor  to.  130 

5.  If  upon  a  conveyance  to  uses,  a  gener- 
al power  be  reversed  to  limit  uses  to 
any  body,  this  is  void  for  tlie  generality. 

151 

Ck  a  rent    reserved    at    our    Lady  and 

Michaelmas,  upon  a  lease  in  April,  for  a 


the  king's  possession,  shall  be  forfeited  ; 
9ecu8y  of  a  right  of  action  to  the  lands 
of  a  stranger,  342, 343,  and  ^348.  The 
difference  is  taken  between  a  naked 
right  of  action  alone,  and  when  an  es- 
tate of  inheritance  is  coupled  with  it ;  in 
this  last  case  it  is  forfeited.  348 
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RIOT.  7.  Cannot  bo  restrained  himself^  in  any 

part  of  his  own  power,  by  the  long. 

1.  Is  not  examinable  in  the  star  chamber,  Bt. 
if  accompanied  with  felony.              138   8.  Is   not  punishable  for  executing  the 

2.  An  assembly  of  two  hundred  men  with        process  of  court,  though  it  were  erro- 
weapons,  though  to  confer  about  a  law-        neous.  48.   Vide  Officer. 
ful  matter,  and  though  nothing  be  done   9.  Is  pimishable  in  star  chamber  for  out- 
by  them,  is  punishable  in  the  star  cham-       rageous  executing  of  a  process, 
ber.                                                     92  62, 163 

10.  Cannot  break  open  a  house  upon  pri- 
vate  process.  62, 263 

11.  Cannot  u]x>n  private  process  rush  into 
a  house,  which,  by  craft,  as  knocking  at 
the  door,  d^c,  be  procured  to  be  opened 
unto  him.  62 


SCIRE  FACIAS. 


1.  It  is  none  of  those  actions,  wherein  a 
writ  of  error  is  given  in  the  exchequer 
chamber.  73 


2.  If  in  a  scire  facias  J,  S,  be  returned  12.  The  sheriff  of  London  is  Imown  bv 

terre-tenant  omnilms  terrarum  et  iene-  the  court  to  be  two  perscnis,  insomuch 

mentorumy  without  showing  of  what  in  that  a  return  by  one  is  nought,  and  not 

certain,  it  is  no  error.                           90  holpen  by  statute.                                 70 

a  If  the  sheriff  return  the  body  married,  13.  The  sheriff  cannot  return  a  writ  of 

the  plaintiff  may  have  a  scire  facias  up-  inquiry  of  damages  directed  to  himself. 


on  the  conditional  judgment,  in  a  rav- 
ishment of  ward.  100 
4.  Upon    a  judgment    or    recognisance, 
where  it  must  t)e  laid.            4, 195, 196 


to  be  executed  by  a  bailiff  of  a  liberty. 

14.  Where  the  sheriff's  return  is  not  to 
be  regarded.  lb. 


5.  Baron  andyeme  bring  several  writs  of  15.  The  Earl  of  Cumberland,  sheriff  of 

scire  facias  against  the  terre-tenants  in  Westmorland.                                       85 

several    counties,  judgment    is    given  16.  How  he  must  demean  himself  in  mak- 

against  some  of  them  by  default,  and  ing  proclamation  of  summons  in  real 

pending  the  pleas  of  others,  ahd  before  actions.                   113.  See  31  £1.  cap. 

any  execution,  the  haron  dies  ;  qucere,  if  17.  If  a  sheriff  deliver  not  his  prisoner 


all  the  writs  abate  as  well  against 
those  against  whom  judgment  was  giv- 
en, as  against  tiiose  who  have  pleaded. 

287 

SEQUESTRATION. 

1.  If  the  king  present  not,  the  ordinary 
may  sequester.  144    19.  What  shall   be   an  escape  to  charge 

2.  The  commenda  semestris  is  in  the  iia-        the  sheriff,  and  what  not.     See  Escape. 


which  he  hath  in  execution  to  the  next 
sheriff,  he  himself  remains  still  a  sher- 
iff, to  this  purpose,  so  as  to  be  chargea- 
able  as  a  sheriff,  for  the  escape  of  that 
prisoner.  266 

18.  He  may  remove  his  goal  from  one 
place  to  another,  within  his  bailiwick. 

202 


ture  of  a  sequestration. 
3.  The  form  of  pleading  it 

SHERIFF. 

J.  The  form  of  covenants 
and  the  undersheriff. 


ITA  153    20.  After  the   debt  levied,  the  sheriff  is 
29(3        dehtor  to  the  plaintiff,  206.  and  capable 
of  a  release  from  him.  207 

21.  If  the  sheriff,  upon  a  scire  facias  or  ca- 
pias received,  pay  the  plaintiff  of  his 
own  money,  quare,  if  he  may  levy  the 
money  of  the  defendant  after.  207 


between  hua 
12 


2.  May  grant  the  office  of  undersheriff  at  22.  Where  an  action  of  the  case  will  lie 
will.                                                        13  against  the  sheriff  for  a  false  return, 

3.  Though  he  grant  it  irrevocably,  yet  he  and  in  what  county.                             209 
may  revoke  it.                                      Jb.  23.  Cannot  break  open  a  house  to  execute 

4.  Need  not  make   an  undersheriff,  but  the  king's  process,   without  signifying 
may  exercise  it  himself.                       76.  that  he  is  sheriff.                         263,  264 

5.  Though  he  do  make  an  undersheriff,  24.  Is  punishable  in  star  chamber  for  ne- 


yet  in  cases  of   redisseisin  and  waste 
must  exercise  It  himscir.  lb. 

6.  Cannot  restrain  ur  abridge  ATiy  part  of 
the  undersheriff's  power  iu  executing 
of  process.  13,  155 


glecting  to  execute  a  capias  xiUagai.  af- 
ter judgment  264 

SIMONY. 
Vide  31.  El.  cap. 
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1.  The  nature  of  it  is  contractus  ex  turpi  11.  Where  the  bill  is  answered  by  inter- 
causa,  et  contra  bonos  mores,              264  rofiratories  refused,  the  biU  cannot  be 

2.  Though  the  kin^  pardon  the  simony,  taken  pro  confesso.  115,  quare. 
yet  the  presentation  remains  void.     167  12.  May  clog  those  with  irons  who  refuse 

3.  If  a  ])atron  contract  with  one  for  simo-  to  answer  to  interrogatories.  Ih, 
ny,  and  present  another  without  simony,  13.  Did  prosecute  those  who  exhibited 
it  is  not  within  the  statute.                  lb.  indictment  in  B,  R,  for  proceedings  in 

4.  A  presentation  for  simony,  without  ad-  chancery  after  judgment,  and  dealt  in- 
mission,  is  within  the  statute.             lb,  directly  therein.                                   lb, 

5.  If  the  simonaical  clerk  resign,  another  14.  May  punish  maintenance  of  a  title 
be  presented,  and  die,  the  king  hath  lost  bought  upon  a  casual  match.  115,  116 
his  turn.                                               1^7  15.  May  punish  provocation  to  a  chal- 

6.  Simony  makes  the  church  void  between  Icnge.  120,  121 
the  parties  and  strangers,  and  to  what  16.  Cannot  hold  plea  of  solicitation  of 
strangers,  to  the  king,  and  to  his  incum-  chastity.  195 
bent,  and  to  all  claiming  under  them,  to  17  Cannot  usurp  or  prevent  the  jurisdic- 
the  parishioners,  and  to  the  ordinary,  tion  ecclesiastical.  lb, 
not  to  an  usurper  or  to  the  grantee  of  18.  The  difference  between  process  ad 
the  next  avoidance,  who  presented  by  audiendum  judicium j  and  process  for 
simony.                                                167  hearing  only,  as  to  the  serving  of  it    lb. 

19.  Where  a  bill  or  information  of  perjury 
SOLICITOR.  ^  exhibited    against  those   witnesses, 

upon  whose  testimony  a  former  sentence 

1.  May  bring  an  action  for  a  sum  promis-  was  grounded,  it  cannot  be  demurred 
ed  for  soliciting.  67       to.  201 

2.  It  is  not  maintenance  to  solicit  other  20.  May  punish  a  refusal  to  answer  the 
meniB  causes,  unless  it  be  done  for  main-  council  table  in  a  question  of  state.  235 
tenance  or  money  laid  out  for  maintc-  21.  They  may  punish  factions  and  conven- 
nance.  68        tides,  though  they  be  upon  grounds  of 

STAR  CHAMBER.  heresy  and  schism.                             236 

Vide  Information.  22.  May  punish  him  who  shall  voluntarily 

speak  that  the  sentence  is  good,    but 

1.  May  punish  perjury,  though  it  be  not  grounded  on  false  witness,  and  why.  201 
lefral  perjury.                                        52  23.  What  examinations  shall  bind  m  the 

2.  May  fine  *  sheriff  for  outrage  in  ex-  star  chamber,  and  what  not.  236 
ecuting  process.  62,263,264.  Vide  24.  Cannot  retain  a  bill  exhibited  for  a  riot, 
Sheriff.  or  other  offence,  likely  to  prove  a  felo- 

3.  May  punish  for  writing  libellous  and  ny,  if  true.  138,267 
provoking  letters,  though  sent  sealed  to  25.  Where  the  star  chamber  may  punish  a 
the  party  himself.                          62,  215  breach  of  tlie  king's  proclamations.  251, 

4.  May  punish  the  avowing  of  a  fraudu-  252 
lent  deed  to  be  made  bona  fide,           84  26.  No  man  shall  complain  of  a  libel  in 

5.  Cannot  punish  the  maintenance  of  a  star  chamber,  but  the  party  grieved.  2.'KJ 
common  cause,  by  common  persons,  27.  A  libel  may  be  punished,  though  the 
though  only  one  be  sued.                     {¥1  contents  be  true.                                 253 

6.  May  punish  the  assembling  of  two  hun-  28.  Depositions  which  are  taken  in  the 
drcdmen  with  weapons,  though  nothing  parties'  own  keeping  after  they  are 
be  done  by  them,  and  though  their  meet-  made,  and  not  suffered  to  remain  m  the 
ing  were  to  confer  about  a  lawful  mat-  office,  shall  be  refu:3cd  at  hearing.  254 
ter.                                                        lb  29.  May  punish  the  takin?  out  of  the 

7.  May  punish  a  jury  for  receiving  btevi-  king's  process  by  one  who  is  no  party 
ates.                                                     114  interested.                                           264 

8.  The  defendant  against  whom  such  a  jury  30.  May  punisli  a  sheriff  for  neglecting  to 
hath  given  excessive  damages,  may,  by  execute  a  cap,  utlag.  after  judgment, 
suit  in  this  court,  recover  damages  lb, 
against  the  plaintiff,  notwithstanding  nis  31.  May  punish  transportation  of  money 
ordinary  remedy  at  law,  by  attaint.  114  as  an  offence  against  the  common  law. 

9.  Cannot  punish  a  jury  merely  for  giving  270 
excessive  damages.                            lb,  32.  Where  the  serving  of  one  defendant 

10.  Admits  no  foreign  depositions,  directlv  to  hear  judgment  shaS  serve  for  all,  and 
or  indirectly.  lb.       where  not.  lb. 


i 
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33.  Where  the  bill  shall  be  accounted  aa 
one  bill,  and  where  as  several  bills, 
though  but  one  writing.  Ih. 

34.  The  rejoinder  is  without  o&th,  and 
therefore  it  is  against  the  course  to  al- 
lege in  the  rejoinder  any  new  matter 
which  may  tend  to  bar  the  suit         271 

35.  Where  the  bill  exhibited  for  forgery 
fails  by  adding  of  somewhat  which  is 
not  in  the  writing  forced.  272 

36.  The  party  himself,  bis  servant,  son,  or 
kinsman  cannot  be  punished  ibr  mere 
soliciting'^  the  jury  to  appear ;  secusy  if 
any  of  the  jury  be  solicted  not  to  appear. 

37.  To  solicit  any  man  to  be  in  readiness 
to  appear  upon  a  tales,  is  punishable.  Ih. 

38.  May  punbh  the  undue  preparation  of 
witnesses,  though  their  testimony  be 
true.  324 

39.  Viz.  U(K>n  a  special  bill,  not  upon  a 
general  bill  for  peijury.  ^24 

40.  What  causes  bo  originally^  and  in 
their  own  nature  proper  for  the  court, 
and  what  not  325, 326 

41.  Cannot  proceed  against  witnesses  for 
perjury  in  a  common  law  court  jvetu/enle 
life.  324,  ;£25, 326 

42.  May  either  absolutely  dismiss  the 
cause,  or  reserve  the  crime  after  the 
civil  part  is  ended.  325,  ^26 

43.  May  leave  the  sentence  with  a  non/t- 
quet,  where  juries  must  of  necessity  give 
a  verdict  326 

SUIT. 

1.  Ib  pugna  civUis,  20,  162 

SURPLUSAGE, 

1.  Hurts  not  in  a  court  23 

2.  Hurls  not  in  a  writ,  though  it  vary 
from  the  register.  51,  52 

3.  Where  a  traverse,  though  surplusage, 
shall  not  make  tiic  plea  vicious.     180, 

181 

SURRENDER, 

1.  Lessee  of  a  manor  cannot  surrender  the 
courts.  108 

2.  A  copyholder  may  surrender  his  copy- 
hold by  the  name  of  a  reversion,  though 
tlie  lease  in  being  were  made  by  license, 
not  by  surrender.  177 

3.  The  husband  and  wife  can  neither  in 
deed  or  in  law  surrender  the  wife's  es- 
tate for  life,  so  as  to  bind  her  if  she  sur- 
vives. 203,  204 


4.  If  the  king  make  a  second  lease  for 
life,  to  the  wife,  or  to  the  husband  and 
wife,  in  consideration  of  a  former  lease 
for  life  to  her,  surrendered  by  her  and 
her  husband,  the  second  lease  is  void. 

203,204 

5.  A  conditional  surrender  is  no  good  c<mi- 
sideration  of  a  second  lease  from  the 
king,  nor  will  warrant  a  new  lease 
within  the  statute  of  32  H.  8.  201 

G.  If  the  king  make  a  new  lease  in  consid- 
eration of  a  surrender,  it  is  good,  though 
there  be  one  only  surrender  in  law.  Ih. 

7.  The  surrender  of  a  void  lease  is  no 

good  consideration  of  a  new  lease  from 
le  king.  Ih, 

8.  Where  issue  is  joined  upon  a  surren- 
der, it  must  be  understood  of  actual 
surrender.  /6« 

SUSPENSION. 

1.  Of  a  personal  action  doth  eziinguiah  it 

10 

2.  Of  rent  by  entry  of  the  lessor.  8 

3.  Of  rent  by  entry  into  that  whioftpassed 
not  by  particular,  but  only  by  general 
words.  190 

4.  Of  rent  by  entry  and  expulsion,  not  by 
entry  only.  326 

STATUTE. 
Vide  Reeogniianee. 

1.  If  the  conusee  purchase  part  of  the 
lands,  all  the  other  lands  in  hands  of 
other  feoffees  are  discharged.  46 

2.  Execution  of  it  may  be  sued  against 
body,  lands  and  goods  all  at  once,  or 
severally  one  after  another.  60 

3.  The  extent  of  a  statute  changes  not  the 
possessions  till  libtraU  executed.         82 

4.  If  the  conusor  release  a  rent  which  he 
hath,  yet  the  conusee  may  extend  it 

165 
CONCERNING  STATUTES  IN 
GENERAL. 
See  PaHxamefU, 

1 .  They  bind  Uie  tenants  in  ancient  de- 
mesne, and  lord^s  villains,  though  they 
contribute  not  to  knight's  fees.  48 

2.  Where  a  statute  gives  a  new  action 
it  cannot  be  brought  in  an  inferior 
court ;  otherwise  it  is  where  a  statute 
gives  an  old  action  in  a  new  case.     Ih. 

3.  The  expositions  of  such  statutes  as 
concern  the  ecclesiastical  courts  be- 
longs to  the  common  law  court  83  d 
Utnim.  84 
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4.  A  statute  made  against  natural  equity,  troductory  of  new  laws,  do  imply  a 
as  to  make  a  man  a  judge  in  his  own  negative  of  all  whicli  is  not  in  the  pur- 
cause,  is  void.                                       87  view.                                                  298 

5.  Where  notwithstanding  the  additional  24.  Acts  of  parliament  are  every  day  ex- 
penalty  of  statutes,  yet  damages  remain  vDounded  by  the  judges  according  to  a 
revocable.                                             94  better  rule  of  reason  tnd  justice  than 

6.  Statutes  ought  so  to  be  expounded  the  words  bear.  299 
that  they  be  not  made  elusions.    93, 97  25.  The  judges  have  a  power  over  laws, 

7.  Statutes  made  in  imitation  of  the  com-  especially  statute  laws,  according  to 
mon  law.                                        97,  98  reason,  and  best  convenience,  to  mould 

8.  Statutes  how  they  affect  their  own  them  to  the  truest  and  best  use.  346 
conservation.                                        96 

9.  The  life  of  every  statute  is  the  mean-  STATUTES, 
ing  of  it.                                              122 

10.  Where  a  statute  shall  extend  to  a   MaowaCharta,  Cap.8.  WARDiHiPB.46. 

thing  not  in  esse  at  the  time  of  tiie  staU  ^^^^  ^  Quarentin.. 

ute.  129 

11.  Where  a  statute  begins  with  particu-  j  The  wife  may  not  depart  and  return 
Ur  words  of  an  inferior  nature,  and  con-  ™^jn,  per  U  residue  de  iO  jours.  153 
elude  with  general  words,  the  general 

words  shall  never  be  extended  to  any  Maowa  Charta,  Cap.  29. 
thing  of  an  hiffher  nature.                  1^ 

12.  Law  for  the  oenefit  of  religion,  ought  1.  The  body  of  a  freeman  cannot  be 
to  be  advanced,  though  the  words  be  made  subject  to  imprisonment,  by  con- 
imperfect                                          157  tract,  but  only  by  judgment.               61 

13.  Statutes  in  the  affirmative  shall  not 

alter  a  precedent  power  or ;  interest  #e-  Mertow,  20  H.  8.  Cap.  8. 

eus  in  the  negative.  173 

14.  If  a  statute  nave  words  prohibitorT«  as  KKDissrisiir. 

well  as  a  penalty  annexed,  a  prohibi-    ^    -ct  s,    :i   *,       i^  ^  €vy 

tion  will  lieV  #eci.  if  it  hath  only  a  ne-    ^'  ^^""^  ^  */«"^  «^'^-  ^ 

ic*^*?'    iis       *•  ^  fi       }^  Cap.  6.   Raviihmknt  or  Ward. 

15.  The  affirmative  continuance  of  a  stat- 
ute oerpetual,  cannot  work  an  abroga-    |,  Extends  to  a/eme  emfeH.  94, 96 
tion  by  turning  the  perpetual  law  into  a 

temporary.  215  West.  1.  Cap.  2. 

16.  If  a  statute  confirm  all  grants  made  f^e  Clergu,  SS38, 289. 
since  such  a  day,  it  must  be  understood 

only  of  grants  made  before  the  parlia-  i.  The  reason  of  the  making  of  it,  and 

ment  began,  for  it  relates  thither.    222  what  alteration  it  hath  made,  and  how 

17.  All  statutes  that  concern  the  king  are  it  works.                           291,  ^2, 298. 
general  statutes,  and  why.                226 

18.  Statutes  which  concern  grants  made  Chap.  13.  Rape. 
by  the  king,  are  general  laws,  as  well  as 

those  which  concern  grants  made  to  the    1*  Extends  to  a  monk.  91 

king.  227 

19.  One  chapter  of  an  act  of  parliament  ^hap.  20.  Malefactoribus,  fcc. 

may  be  both  a  general  and  particular  .T»^j*i»             -j               txs  n-* 

law,  in  respect  of  the  several  clauses,  j;  Extends  to  ^fenu  covert.              95, 27 

'            '^                                    2i28  ^'  ^^^'  ^'    ^^  voucher  and  warranty  of 

20.  A  particular  statute  cannot  be  taken  charters.                                              22 
notice  of  by  the  court,  except  it  be  plead-  ^hap.  48.  Or  Esioins. 

ed,  and  the  reason.  227  gg^  Essoin. 

21.  An  act  of  parliament  doth  include  ev- 
ery man's  consent,  as  weU  to  9ome,  as    i.  Extends  not  to  a  writ  of  partition,  nor 

present  .    ,     .  r^       to  essoins  cast  before  appearance.        8 

22.  Felonies  or  other  capital  cnmes  shall 

not  be  made  or  created  by  doubtful  and  Gloucciter,  Cap.  1.  Damages. 

ambiguous  words  in  a  statute.    270, 291 

23.  Affirmatives  in  statutes  which,  are  in-    1.  What  the  law  wasbefoxe.the  statute.  96 
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2.  A  trespass. m  et  armis  will    not  lie 
against  the  feoffee.  76. 

Chap.  10.  Or  Essoins. 
See  Emsoxti. 

Akko  13.  E.  1.    W.  2.  Cap.  2. 

1.  Donis  eondUionalxbus,     Vide  7\mU, 


W.  2.  Cap.  21. 


1.  Quod  ei  deforceat. 
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Chap.  5.  Quare  Impedit. 

qui. 

1.  The  statute  extends  to  none  but  those 
that  are  heirs,  or  in  degree  of  heirs, 
and  in  by  descent  238,  239 

2.  At  common  law  infant  heirs  were,  by 
usurpation,  driven  to  a  writ  of  right  238 

3.  No  purchaser,  though  infant  or  feme 
covert,  is  relieved.  239, 240 

4.  Successor  of  single,  not  of  compounded 
corporations,  are  relieved.  240 

5.  Intant  heirs  are  relieved,  if  the  advow- 
son  were  in  their  own  hands,  and  thev 
out  of  ward.  76. 

6.  If  an  infant  heir  suffer  an  usurpation,  and 
another  avoidance  fall  during  non-age, 
he  may  have  a  quare  impedit  presently, 
though  the  statute  says  po»tquam  ad 
ietatem.  lb. 

7.  If  a  guardian  suffer  usurpation  and  sur- 
render to  his  ward,  ho  can  have  no 
quare  impedit  until  twentyonc.  76. 

8.  An  infant  in  ventre,  sa  mere  shall  be  re- 
lieved at  the  noxt  turn  aftor  his  birth.  Ih. 

9.  A  grantco  of  tlie  noxt  avoidance  and 
he  in  the  rcniaiudcr  are  within  the  stat- 
ute. Ih. 

10.  A  purchaser  who  comes  in  loco  hare- 
dis,  may  be  relieved.  lb, 

11.  Issue  in  tail  is  relieved  against  an 
usurpation  by  tenant  in  tail.  lb. 


4.  The  lessee  who  suffers  usurpation  is 
without  remedy,  though  the  reversion 
be  in  an  heir.  76. 

Quamodo. 

1.  The  statute  changes  not  the  possession 
of  the  advowson,  but  the  remedy.  24 1,244 

2.  The  king  cannot  remove  the  mcumbent 
after  induction  without  suit,  but  after 
his  death  he  may  present  again ;  but  a 
common  person  in  that  case  is  put  to 
suit.  242 

3.  Though  the  statute  give  nothing  but 
a  possession  actionable,  yet  liberty  is 
to  present  it  within  the  intent  76. 

4.  If  an  heir  relievable  within  this  statute 
die  without  heir,  the  lord  by  escheat 
shall  not  present,  nor  have  a  quart  im- 
ptdit.  243 

W.  2.  Cap.  18. 

Fieri  Facias,  Elegit,  57,58. 
See  Elegit. 

Chap.  21.  Failer  or  Record  in  Assise. 

1.  Extends  not  to  an  infant.  95,  fiB 

Chap.  23.  Damages  iif  Appeal. 

1.  Extends  not  to  a  monk  or  fime  covert ; 
yet  quare  ofujhne  covert.  98 

Chap.  35.  Ravihkment  of  Ward. 
See  Bavishment. 

1.  Extends  to  a/cmc  covert.  i>^us(^ue  adi^ 

2.  The  court  cannot  be  vi  et  armts.         lU 

3.  For  what'  reasons  this  statute  may  be 
said  to  be  made  by  men  unlearned.    76. 

4.  Extends  by  equity  to  guardian  in  soc- 
cagc.  0.5 

.5.  And  to  tho  committee  of  an  orphan  in 
London.  U.^ 

Ayyn  13.  E.  1. 


Quando, 


Anno  21.  E.  1.  De  Cham  pert  v. 


De   MiincATORimr.*.. 
ride  Recofi^iisance. 

1.  An  heir  of  full  age  is  not  relieved 
against  an  usurpation  suffered  by  his 
own  lessee.  241, 244    ^    ^         ,  »      ^  » 

2.  If  a  bishop  in  possession  suffer  a  usur-  ^'  Extends  to  an  attorney  who  follows  a 
pation,  the  successor  cannot  have  a  cause  to  be  paid  m  gross.  117 
quare  impedit.                                       241 

3.  If  an   infant  come   to   age   within  six 
months  after  usurpation,  and  remove  not  jy^  Conjunctim  Feoffment. 
the  mcumbent  by  suit,  he  is  out  of  the 

statute.  76.    1.  Extends  to  a/fwu?  covert.  JJa 


Anko  S4.  E.  1. 
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Anno  9.  K  3.  Dk  Vickc. 

1.  Restrains  not  the  king's  power  at  com- 
mon law,  but  he  may  still  make  sherifl& 
without  the  judges.  146, 214 

9L  It  was  meant  to  ease  ihe  sovereign  of 
labour,  not  to  deprive  him  of  power.  146 

Anno  25  E.  a  Cap.  4. 

CI.ERGT. 

yid^  C^^rgy,  288. 

Chap.  7.  Pro  Ci^krxco,  Stat.  S. 

Th«  Incumbknt*8  Pi.ka« 

1.  Doth  not  enable  the  ordinarv,  in  any 
case  but  where  he  hath  collated  by 
lapse,  to  counterplead  the  title  of  the 
true  patron.  318, 319 

2l  He  that  is  a  complete  incumbent  with- 
in the  statute,  must  vet  show  and  defend 
his  own  title,  as  well  as  counterplead  his 
adversary's.  319,  321 

3.  If  the  complete  incumbent  resign, 
hangiUff  the  writ,  he  hath  lost  the  pnvi- 
lege  of  counterpleading  the  patron's 
titte.  319 

4.  What  the  common  law  was  before  the 
statute.  161,  162, 316,  317 

5.  Extends  only  to  a  natural  and  complete 
incumbent  by  induction,  not  to  a  com- 
mendatory «eme«/m  or  temporary,  but 
for  perpetuity.  168,  163,319 

6.  Any  defendant  may  plead  ne  disturba 
ptu.  162 

7«  Or  show  anything  to  the  court  as 
amicu»  eurioe, '  Jh, 

Chap.  Thba90N. 

1.  The  reason  of  reserving  a  declaratory 
power  to  the  parliament  3 10 

Chap.  19.  Kxxcutioxs  for  thk  Kino. 

1.  Hinders  not  the  subject  from  taking  the 
body  in  execution  too.  115 

Chap.  Rntry  or  PliEas  in  Latin. 
Vide  False  Latin,    Declaration, 

Anno  5.  R.  2.  Chap.  5. 

i.  Of  the  admiralty.    See  Mmiralty: 

Anno  2  H.  4.  Cap.  2.  Clkrgt. 
See  Clergy,  288. 

Chap.  Hbresies. 

1.  How  the  pleading  upon  it  must  be«  299 

70 


Anno  1.  H.  5.  Chap.  6.  Additions. 

1.  Extends  to  a  knight  baronet  though  it 
were  a  degree  erected  since.  129 

2.  Extends  to  a  cap.  upon  a  statute  mer- 
chant, thouffh  the  statute  mentioned 
only  originu  writs,  appeals,  and  indict- 
ments, and  the  process  upon  them.    lb. 

Anno  8.  H.  6  Cap. 

1.  Forcible  entry.  94, 95 

Chap.  Utlaoxs. 

1.  Void,  is  to  be  expounded  void  by  writ 
of  error.  166 

Statutes,  Anno  28.  H.  6.  Cap.  10. 

Bonds  to  the  Sheripp. 

1.  Extend  not  to  a  bond  made  to  the 
sheriBT  by  the  undersheriff.  13,  14 

2.  Is  a  special  law,  and  must  be  pleaded.  13 

3.  Extends  to  the  whole  bond,  though  part 
of  the  condition  be  out  of  the  statute.  14 

4.  J^on  est  /actum  cannot  c^nerally  be 
pleaded  to  a  bond  against  me  statute. 

72,166 

Chap.  15.  Ei^ection  or  Burgesses. 
1.  An  action  will  lie  upon  this  statute, 
though  the  parliament  was  as  none,  be- 
cause there  was  no  act  nor  record  of  it.  78 

Anno  31  H.  6.  Ca.  5.  Ai.naob. 
1.  The  king  may  grant  the  office  without 
tlie  bill  of  the  treasurer,  by  a  non  ob- 
stante, 214,  246 

Anno  3.  H.  7.  Ca.  2.  Stealing  Womrn. 

1.  The  word  so,  in  the  body  of  the  act, 
hath  made  the  preamble  a  part  of  the 
body.  182,183 

2.  Quare,  if  the  toking  lands  and  marrying 
be  all  in  several  counties.  1^ 

Anno  4.  H.  7.  Ca.  13.  Clbrot^ 

See  Clergy,  288, 294, 

Chap.  Fines, 
Vide  Fines, 

Anno  11.  II.  7.  Ca.20.  Discontin9a.\cf.. 

1.  How  the  pleading  upon  it  must  be.  299 

2.  How  the  avowry  must  be  after  the  en- 
try of  the  heir  for  a  forfeiture  by  the 
jointress.  331 

3.  A  right  of  entry  belonging  to  the  heir 
within  this  statute  is  forfeited  for  trea- 
son within  the  stat  of  31  H.  a         341 


1 


602  fllDEX. 

JoiifTUREH.  mon  law,  notwitlutandiiig  the  necative 

1.  The  alienation  of  a  feme  jointreM  is       words  not  otherwise.  146 

Sood  against  herself,  though  not  against  %,  It  was  meant  to  ease  the  eoftereignof 
le  heir.  1G6       labor,  not  t5  deprive  him  of  power.   JL 

3.  The  archbishop  is  reatnined  only  t» 
Anno  91 II.  &  Ca.  Probatks.               those  acU  which  the  pope  did  dejuni 

Bee  Adminiiiraium.     Ordinarff.  /ure.  147,158 

4.  Fonr  canses  wherein  the  sscfabisfaopii 
Chap.  Avoweiks.                         restrained  from  dispenaatioD.     147, 148 

See  AfBowriiu.  &  How  far  the  word  necessary  wiQ  ensUs 

or  distrain  the  aicUuahop  in  the  gnat 

Chap.  ADMiitisraATioift*  ^        of  dispensation.  19 

].  In  granting  administration  dumnit  mi- 

nort  atatt^  the  ordinary  is  not  tied  to   Aif  h o  1  akd  2  Ph.  k,  M.  Caf.  Dcthss  to 

pursue  the  statute.  250  SFiamxAi.  CoRPomATioxs. 

a.  If  an  executor  be  made  from  a  day  to  1.  Wfll  enable  a  devise  to  Trinity  CoDsfr 

come,  the  administration  in  the  mean       »  Cambridge,  because  erected  for  difi- 

time  must  be  granted  accocdxng  to  this       mty ;  not  so  of  a  dervise  to  a  coflqgeof 

statute.  76.       civdians  or  phyricians.  IS 

Chap.  PLuaALiTias.  A»ho  4  akd  6  Ph.  Il  M.   Ca.  CoirnaMA. 

1.  The  commendations  of  this  sUtute.  157   ,  ^^.^^  *    T!^'';r-j  ««»  o      t« 

a.  Bishoprics  are  not  within  the  words  1.  Of  letters  patenta.    Ft<lel3H.aca.l& 

'  *  benences,'  but  they  avoid  former  liv-  ««.  m  «  j-i            »w* 

ings  by  the  common  law.                    i6.  ^^^^  Sj  'Js  S^o""    £^^^' 

a  Ifabishoptoke  two  benefices  he  is  a  ,    ,            Ffde  » H.  8.  ca.  aa 

parson  within  that  law.                      76.  1.  ^  not  an  cocroacfimDeia  upon  the  p«K 

4.  Bishops  lose  their  former  qualifications  P^e,  nor  was  it  obtained  by  any  cucma. 

-                -     -       H  vention.                                              310 


as  chaplains,  &c.  by  being  made  bish- 


Qpg.                                            -76.  9.  Tenant  in  tail  is  attainted  and  dies;  the 

6.  U  extends  to  a  plurality,  where  Oie  par-  ^"^  vesU  in  the  king,  and  deth  net  de- 
son  is  only  instituted  into  one,  ancf  in-  »end  to  the  heir  till  office  fonnd. 
ducted  into  another.                   157, 158  ^^  ^*^  ^^ 

a  It  extends  to  a  union  of  two  benefices  8-  Wh^"*  ^®  attainder  of  feenant.intul 

whereof  one    was    worth    above   ten  sj^^'  i?,.,"^T  purpoeea  work  a  cornm- 

pounds,  if  tiie  union  were  since  and  not  ,  ^?  ®i  "J*^     _.       ^    ,          ^?" 

before  tiie  stotute.                             158  4.  The  fatiier  is  at^mted,  the  pandfirthei 

7.  It  extends  to  the  ease  of  a  ctmmtnda  a»e«  ^^^^  m  tail ;  the  son  shall  mherit 

temporary,  by  force  of  tlie  word  *  toler-  _    .-         , .                                               "^ 

aUons,'                                                    76.  5.  How  this  statute  may  be  said  oeciden 

ipsam  prccdictionenu  344  ' 

Anno  23  11.  S.  Ca.  6.  Recognisance. 

1.  May  be  taken  by  the  several  judges  in  Anno  27  H.  8.  Ca.  10. 

any  part  of  England.      '                   J  95  ^^^  ^'^"• 

1.  The  reason  why  it  was  made.         338 

Chap.  9.  Citing  out  of  the  Diociiss. 

1.  Where  the  transmitting  of  causes  into  Cii\p.  16.  Inrolmknt. 
the  archbishop's  court,  &c.  is  ag:ainst  ^®®  Bargain  and  Salr. 
the  statute  17,  and  where  not.   185,  18C 

2.  The  metropolitan,  after  the  death  of  a  Chap.  Di8soM.TTio.rs. 
bishop  within  tJie  province,  must  hold  ^-  ^'^^  not  give  the  king  writs  of  right  242 
the  courts  for  the   diocess  within  the  2.  Doth  give  to  the  king  the  prescntalJ.M 
diocess.                                                 178  ^^  action  for  it,   where    the  successor 

might  have  had  a  quarc  imptditi  thoac^ 

Chap.  15.  Costs  before  W.  2.  tlie  successor  could  onlj 

1.  If   tlic   plaintiff  bring    an  action   for  have  had  a  writ  of  right  of  advo«'so&- 

words  not  actionable  and  be  nonsuited,  "                               243 

yet  tlie  defendant  shall  recover  costs.  219  3-  Will  not  enable  a  charter  of  montsteTy 

lands  to  carry  any  matter  of  preroga- 

AiHNo  S25.  H  8.  Ca.  21.  Dinpenkations.  tivc,  without  express  words.       343,  3M 

] .  Restrains  not  the  king's  power  at  com-  4.  Gives  appropriations  to  the  king,  and 
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tsondnuea  them  in  him  as  appropria- 
tions. 1307,  308 

Chap.  24.  op  Rebumption. 

1.  Hath  taken  from  the  bishop  of  Durham 
the  power  of  making  justices,  and  given 
it  to  the  king.  139 

^.  Thev  must  no  more  be  called  the  bisli- 
op*8  justices,  but  the  king's.  ^  ^  76. 

3.  U  hath  not  altered  the  form  of  miitimus 
at  the  common  law,  but  this  is  still  con- 
tinued to  the  bishop  as  it  was,  lb, 

4.  Yet  a  miilimus  may  be  directed  to  the 
justices  immediately.  Ih, 

An.no  28  H.  8.  Ca.  13.  Piracy. 
1.  The  commission  for  trial  of  piracy  is 
good,  though  the    chancellor    do  not 
nominate  the  commissioners.     114,  146 

Chap.  Pricks  ok  Wine.  215- 

AiTNO  31  H.  8.  Ca.  1.  Partition. 
1.  Age  is  not  grantable  in  it  179 

Chap.  13.  Dissolutions. 

1.  All  Impropriations  howsoever  defective, 
(as  those  made  to  nunneries,)  are  given 
to  the  crown ;  for  the  statute  meant  as 
well  those  in  reputation  as  in  truth.  148 

2.  What  things  are  requisite  to  be  observ- 
ed in  the  pleading  of  unity,  to  make  it 
%  discharge  of  tithes  within  the  statute. 

298 

3.  Abbey  lands  discharged  quamdiu  in 
manibus  propriis,  arc  given  in  tail ;  the 
donee  shall  pay  tithes.  248 

4.  If  the  donee  suffer  a  recovery,  yet  he 
shall  pay  tithes.  248 

5.  If  the  land  revert  to  tlie  king,  he  shall 
be  discharged.  lb. 

Chap.  Treasons. 

1.  The  right  of  «ntry  which  the  heir  hath 

upon  the  discontinuance  of  the  jointress 

by  11  U.  7.  is  given  to  the  king  upon  the 

heir's  attainder  by  this  law.  341 

Anno  31  H.  8.  Ca.  13.  and  31  II.  8.  Ca.  2. 
Confirmation  or  Letters  Patents. 

1.  A  grant  to  the  king  by  deed,  not  en- 
rolled till  afler  the  beginn'mg  of  the 
parliament  in  31  H.  8.  cannot  be  made 
good  by  the  statute  of  31,  but  it  is  good 
by  34  H.  8.  222 

2.  A  grant  to  the  king  bjr  an  infant,  idiot, 
lunatic,  or  feme  covert,  is' not  made  good 
by  statute,  though  those  persons  might 
some  way  have  firmly  bound  themselves 
by  common  law.  224|  235, 22(» 


3.  The  statute  of  31  H.  8.  extends  to 
grants  made  by  the  king  of  other 
lands,  as  well  as  monastery  lands ;  but  1 
E.  6.  confirms  no  grants  made  by  the 
kincr,  but  only  of  chauntry  lands. 

*  227,228 

4.  The  statute  of  31  confirms  grants  made 
by  tlie  king,  though  the  considerations 
past  be  untrue,  and  the  suggestions 
false ;  secus,  of  a  mm  obstante,  or  any 
other  statute.  128  ust^ue  2JS 

5.  The  statute  of  31  intended  more  favor 
to  grants  made  by  the  king  to  the  sub- 
ject, than  to  those  grants  made  by  the 
subject  to  the  king.  228,  229 

a  The  statute  of  31  supplies  the  defects 
of  all  prerogative  forms  in  the  king's 
grant  230 

7.  The  statute  of  31  supplies  the  defects  of 
an  oflSce  of  entitling,  and  so  enables  the 
king  to  grant  what  he  had  not ;  like  unto 
1  R.  a  for  cestuy  qtte  use.  2:^,  2:^1 

8.  If  the  grant  be  upon  a  consideration 
future,  which  is  not  performed,  this 
statute  of  31  will  not  help  it.  231 

9.  Not  naming  of  honors  is  not  remedied 
by  the  statute  of  31. 

10.  A  grant  by  the  king  of  the  manor  of 
Dale,  habendum  cum  Sale,  is  not  made 
for  Sale,  by  31  H.  8.  231,  244 

11.  So  if  the  king  grant  lands  in  perpetu- 
urn,  the  statute  doth  not  help  it.        231 

12.  How  the  statute  of  31  II.  8.  goos  far- 
ther than  any  other  subsequent  statute 
hath  ever  yet  done.  JKJ2 

13.  1  E.  0.  cures  only  grants  made  by, 
and  not  to,  the  kin^.  lb, 

14.  The  king  bargains  and  sells  to  /.  <S^. 
the  manor  of  B.  and  all  his  lands  in  Z>. 
and  S,,  and  by  tlie  same  indenture  cove- 
nants to  convey  the  same  by  his  letters 
patents,  and  then  makes  letters  patents 
of  the  manor,  but  omits  tlio  clause  of 
all  the  lands  in  D.  and  S. ;  yet  those 
lands  pass  by  the  indenture,  and  the 
help  or  tlie  statute.  230 

Anno.  32.  H.  8  Ca.  Jeofails. 

1.  If  the  plaintiff  take  issue  upon  the  ac- 
ceptance of  a  new  bond  in  satisfaction 
of  the  former,  and  it  be  found  against 
him,  quare,  whether  tlic  plaintiff  shall 
yet  have  judgment,  as  upon  confession, 
or  the  defendant,  as  after  a  verdict    09 

Chap.  1.  Wardships. 

1.  Where  the  wife  shall  not  be  said  ad- 
vanced by  the  husband.  51 
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Chap.  1.  Butino  of  Titlks.  52.  Enables  not  a  devbe  to  corporttioni  in 

mortmain.  130 

1.  Qtttfre,  If  it  extend  to  a  caaual  match.  3.  It  was  a  needless  explanation  that  ide- 

115»  116       ots,  dzrC.  should  not  be  enabled  to  devue. 

Chap.  8.  Ci.erot,  194. 

Chap.  Lkasks. 

1.  Will  not  warrant  a  new  lease  made  up- 
on a  conditional  surrender.  204 

2.  If  tenant  in  tail,  the  reversion  in  the 
crown,  make  a  lease  not  warrantable, 
and  the  issue  annex  the  rent,  and  is  at- 
tainted of  treason,  this  lease  binds  not 
the  king ;  Meti#,  if  the  reversion  had 
been  in  a  common  person.  334 

Chap.  28.   DiscoifTiNUAif ex. 
Vide  Rig^  of  Action. 

1.  If  the  wife  die  without  heir  after  the 
discontiuance  of  her  husband,  the  en- 
tr^  upon  the  discontinuance  given  by 
this  statute,  shall  not  escheat  to  the 
lord.  243, 261 

2.  Strangers  who  have  a  freehold  or  in- 
heritance in  remainder  or  reversion,  are 
relieved  by  entry,  as  well  as  the  wife 
and  her  heirs.  261 

Chap.  84.  DxscKifT*. 
Vidt  Right  of  AeUtm. 

1.  If  the  disseisee  die  without  heir,  after  a 
descent  cast,  the  entry  within  five  years 
shall  not  escheat  243 

Anno  88  H.  8  Ca.  20.  Treasons. 
Vide  Right  of  Action, 

1.  If  the  husband  discontinue,  or  a  dissei- 
sor die  seised,  and  then  the  wife  or  dis- 
seisee bo  attainted,  the  king  upon  of- 
fice shall  have,  these  rights  of  entry, 
which  they  had  by  statute,  though  he 
could  not  have  had  those  actions  which 
they  had  at  common  law.  241,  243 

Anno  34  H.  8.  Cap.  20.    Recoveries. 
1.  How  the   pleading  upon  this  statute 
must  be.  299 

Chap.  Prices  of  Wine.  215. 

Chap.  Or  the  Kino's  Debtors.  45,  46. 

Chap.  Of  Wills. 

1.  A  devise  of  a  rent  out  of  all  lands  in 
chief  is  good  for  two  parts.  80 


Anno  88  H.  8.  Ca.  6.  Tales.  68. 
Anno  87  H.  8.  Ca.  4.  Chantries. 
1.  Extended  to  none  but  superstitious  hos- 
pitds,  though  the  word  bosfntals  was 
put  generaL  222, 233 

Chap.  Prices  of  Wines.  916. 

Anno  87  H.  8.  Ca.  4.  Chantries. 

1.  Extends  to  superstitious  hospitals, 
though  the  word  nospitals  be  not  in  it. 

12^Z,123 

2.  Had  not  reached  colleges  in  the  uni- 
versity, though  there  had  ^been  no 
proviso.  Ih. 

3.  Had  not  reached  chapels  of  ease,  erects 
ed  as  members  of  the  parochial  church, 
though  there  had  been  no  proviso.    123 

4.  Where  it  extends  to  parochial  priests, 
where  not  Ih. 

5.  It  extends  not  to  a  gift  to  pray  for  souls, 
so  long  as  the  laws  of  the  reNslm  shoold 
permit  76.  in  wiargtnL 

6.  The  statute  is  more  favorable  to  church* 
es  than  to  colleges.  7i. 

7.  Extends  not  to  vxf  supeistitioii,  milesa 
it  be' direct  and  plain.  124 

8.  Extends  not  to  a  gift  for  maintenance 
of  beadsmen.  76. 

Chap.  12  Ci.brot.  294. 

Chap.  44.  Confirmation  or  Letters 
Patents,  81  H.  8.  c a.  18. 

1.  A  grant  to  the  king  by  deed  not  enroU- 
ed,  till  after  the  beginning  of  the  parlia- 
ment in  31  H.  8  cannot  be  made  good 
by  the  statote  of  31,  but  it  is  good  by  34 
II.  8.  222 

2.  Cures  only  grants  made  by,  and  not  to 
the  king.  232.  See  31  H.  8.  ca.  13. 

Anno  2  E.  6.  Ca.  8.  Tithes. 

Vidt  TSJthts,    Modus  Dtdmandi.    Pre^ 
scription, 

1.  The  six  months  for  the  proof  of  the 
surmise  in  a  prohibition  shall  be  count- 
ed according  to  the  calendar.  279 

2.  In  action  upon  this  statote,  nihU  is  good 
issue.  218 

Chap.  8.  Of  Offices. 
1.  The  king  may  appoint  but  one  clerk, 
though  the  words  require  two.         214 
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Aif NO  6  £.  6.  Ca.  PmiCKs  or  WtiriB.  215.     1.  Extends  not  to  \nnd  pdfehaMd  of  a 

debtor,  and  after  conveyed  to  the  kingf, 
Chap.  Birriif o  OtwioxM.  though  he  re-con?ey  it  to  a  purchaser. 

1.  He  that  buys  an  office  is  for  ever  inca-  «  r»^«„j.  ♦«  i.„j.  ;„  ♦u^  k.«j-  ^r  . 
pjjble  of  tL  office  for  which  he  c<«-  ^aertaVSeki:i;^i:.Mrriiht: 
*^*«^'  ^^       and  titles.  "  ^  *  46 

Aniro  Skptimo  Elisabitilb.  HcABiifo     .  .    —        „       .   „ 

MAsas*.  Anno  14  Ei.ii.  Ca.  11.  CHomcH  LxA«n. 

1.  Extends  to  a  feme  coieH.  97      ^^^  ^^  ^.^  ^^  rCi.«oT!  291,  293: 

Chap.  Oath  de  SiTPa.M acy.  74.  ^-  '^^\  ^J^^  °^*^®*u°^«^   '^J  u"^ 

what  alterations  it  hath  made,  and  how 

Aififo  5  Ei..  Ca.  10  Apprkitticks.  it  works.                              291, 399, 299 

1.  At  the  comoion  law  any  man  miffht  2.  Dischargea  clerks  in  orders  without 
have  exercised  any  one  or  more  tiades  burning,  though,  the  statute  say  after 
without  being  an  apprentice.            211  burning.                                           294 

2.  At  this  day  a  man  may  use  any  trade  chap.  11.  Chu«ch  LiAtEi. 
privately.                                             lb. 

3.  An  information  for  using  the  trade  of  a  1*  Extends  not  toi  leases  and  covenants 
baker,  without  saying  a  common  baker,  for  them  of  the  houses  in  the  city.  269 
is  good.                                             183 

4.  The  main  penalty  of  the  Uw  is  not  giv-  Chap.  Coif  firmatioh  of  LEXTBaa 

en  to  cities  or  corporations,  by  the  wcn4  «     ,«^"?^*    ,« 

of  forfeitures.  76.  See  18  H.  8.  Ca.  la. 

Awjfo  18  Etis.  ^       ^^^'  JEOFAiLr. 

See  MtendmefU'  JeofauB. 
Chap.  REAviifo  the  Aaticlb*.  1.  Extends  not  variance  between  writ  and 

declaration.  38 

1.  If  a  man  having  one  benefice,  be  in-  2.  Extends  to  a  verdict  in  the  disjunctive, 
ducted  into  another,  and  read  not  the  where  the  point  in  issue  is  well  enough 
articles,  the  first  voids  not  by  certain,  found,  49,  64 ;  mutre,  if  it  extend  to  a 
because  the  second  is  ss  not  taken.  168  process  awarded  to  the  sherifl^  after  it 
-  ,  -,  -  nath  been  granted  to  a  coroner.  64 

Chap.  6.  FaAtTDirLEirT  Cojcvetajtce..      3^  ^  extends  to  a  wn.  returned  by  three 

1.  Where  the  fraud  must  be  speciaUy  fo^onc".  when  there  are  four,  but  not 
pleXI  and  where  it  may  be  ^ven  in       ^  ■  ^^"^  >f  <>°«  fihenilm  London,  70 

eviqenee.  ji^^*  .l.ii  \^  »^^a     Airico28.  Elix.  Not  comino  to  CniracH. 

2.  A  ^^'^^^^^^^y^'^^f;^;  1.  Extends  to/eme  eaveri.  97^  205 
ed  by  not  guilty,  not  by  issue  netnTeo^  ^  j^ j^^^^  ^^  ^j^  ^^^  ^^      ^'    ^^ 

^*^  ^*'  ''*'  *""      twenty  pounds  a  month  by  this  act,  bars 

Chap.  7.  BA»KaupTt.      Fids  JBankrupH.       J^  tiUe  which  Uie  univCTsity  hatkta 

the  presentation  by  the  act  of  3  Jae,  oo. 
Chap,  8.  Uiuar.  5.  127 

1.  Abti  etA  factum  cannot  be  pleaded  gen-  Anno  27  Ex..  Ca.  Eaaoas. 
eraUy  to  such  a  bond.                         72  1.  Extends  not  to  a  judgment  in  a  Ktre 

2.  Though  the  king  pardon  the  usury,  yet  fatxaa,  27 
the  bond  is  void,                         1^6, 168 


Chap.  10.  Lbasei. 


Chap.  4.  Fkaudulbnt  Conveyance. 


,„^,        ^  ^        ,  ji.*         1.  Makes  the  conveyance  void  against  a 

1.  Extends  not  to  a  lease  made  before,       purchaser,  not  aga&ist  the  partylimself. 


and  confirmed  after.  7 

12L  Did  not  restrain  leases  in  reversion. 

269 


166 
Chap.  Hue  and  Crt. 


Chap.  10,  Of  Dix.apidation«.  84.         1-  I«  *  ▼©nr  P?m1  law.  140. 

2.  The  day  of  the  robbery  shall  be  reckon- 

Chap.  Or  the  Kino's  Dxaxoaf ,  45, 46.        ed  in  exclusive,  as  part  of  the  year.  16. 
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3.  Ia  action  upon  this  •tatuts  the  declan-  Anno  81  El.  Chap.  Simony. 
tion  may  be  amn€3  homints  inkabUarUtM  Vide  Simony. 

tfi  dimiiio  kundndi.  SM6 

1.  He  that  ia  ffuilty  of  .simony  is  forever 

Chap.  5.  Dsmurrxk.  imsapable  of  Uiat  benefice  for  which  he 

contracted.  75, 166 

1.  The  commendation  of  this  statute  for  2.  To  contract  for  the  next  presentation, 
the  prudence  and  moderation  of  it  232  while  the  incumbent  ia  sick  and  like  to 

2.  It  is  a  favorable  law,  and  the  judges  die,  is  simony.                                    165 
ought  to  retch  and  not  to  shrink  it.   133  3.  Though  the  clerk  presented  by  simony 

a  If  the  defendant  plead  pUinnunt  ad-  die,  yet  the  king's  turn  is  not  satisfied. 

minister^  et  nulla  ftona,  ifc,  praierquam  165,  16G,  167 

hmanonaUmgtntia  five  pounds,  without  4.  If  the  statute  had  only  made  the  presen- 

showinff  certainly  what  they  did  attain  tation  void  and  not  given  it  to  the  king, 

to,itisbut  want  of  form,  and  the  plain-  it  would  have  returned  to  the  patron, 

tiff  cannot  demur  generally.              133  as  in  case  of  institution  by  simony.   167 

4.  It  is  not  sufficient  to  allege  the  demur- 
rer to  be  for  form,  but  he  must  allege  Chap.  Pkoclamations. 
the  special  point  Uiat  he  requires,    f&i 

5.  A  rule  whereby  to  know  what  is  form  1.  Made  at  the  most  usual  door  of  the 
and  what  substance  within  this  statute.  church,  though  part  of  the  land  lie  in 

233  another  town  in  the  same  county,  is 

6.  A  demurrer  not  general,  is  now  a  con-  sufficient,  though  the  words  of  the  stat- 
fession  of  all  matters,  though  unformally  ute  be  parishes  or  chapels.  133 
pleaded ;  tecus^  of  a  demurrer  at  com-  2.  The  sheriff  must  not  proclaim  the  con- 
roon  law.                                            233  tents  of  the  writ,  but  must  proclaim  that 

7.  If  the  executor  or  administrator  be  he  hath  made  summons.  Ih. 
plaintiff,  and  produce  not  the  probate  or 

administration,  the  defendant  may  de-  Chap.  6.  Informations. 
mur  generally.                          22^  301 

8.  If  tlie  defendant  entitle  himself  unto  a  1.  Information  upon  the  statute  of  unlaw- 
rent,  and  produce  not  the  deed,  the  ful  games,  apprentices,  &c.  must  be  at 
plaintiff  may  demur  generally.           i&.  quarter  sessions  or  assises,  &C.        184 

9.  If  an  action  be  brought  upon  an  obliga-  2.  Where  an  offence  against  the  statute  of 
tion,  not  laid  in  any  place,  or  laid  to  be  apprentices  in  Middlesex,  may  not  be 
beyond  sea,  a  general  demurrer  serves ;  presented  in  the  courts  at  Westminster. 
BO  if  there  bo  two  affirmatives  without  a  184,  327 
traverse.                                              76.  3.  Recusancy  against  the  statute  of  2i3  El. 

10.  If  after  nullum  arlntrium  pleaded,  the  is  no  such  offence  for  which  the  infor- 
plaintiff  reply,  and  set  fortli  the  award,  mer  ought  to  be  in  the  proper  county, 
which  makes  a  perfect  issue,  but  assigns  by  this  statute,  for  it  is  but  a  non-fea- 
no  breach,  a  general  demurrer  serves,  sance,  251 
yet  the  breach  is  not  traversable. 

198,  233  Anno  36  El.  Chap.  Inmates. 

11.  If  a  descent  be  pleaded  to  a  cousin 

and  heir,  without  showing  liow  he  is  1.  Qwrrej  whether  it  be  in  force  or  no. 

cousin,  the  demurrer  must  dc  special.  250 

232, 2J« 

12.  If  perpetual  unity  be  pleaded  in  bar  Anno  13  El.  Chap.  Charitable  Uses. 
of  tithe,  without  concluding  rcUione  indt, 

tfc.  it  is  but  a  fault  in  form,  and  cured  2.  The  words  limited  and  appointed,  will 

by  general  demurrer.                        298  enable  a  devise  to  a  college,  though  it 

13.  The  want  of  an  inducement  to  a  tra-  be  a  corporation  and  mortmain.  136 
verse  is  aided  by  a  general  demurrer.  2.  The  explanation  of  the  proviso.         Ih, 

236  3.  It  helps  a  devise  to  feoffees  of  a  house, 

14.  An  unformal  conclusion  of  a  plea  or  to  keep  it  in  reparations,  and  to  bestow 
replication  is  aided  by  a  general  de-  the  rest  of  the  profits  upon  reparation  of 
murrer.                                               321  the  hic^hways,  yet  the  devise  is  void.  76. 

4.  The  devise  of  an  infant,  lunatic,  or  one 

ANJfo  28.  El.  RscuiANxs.  206.  that  is  not  owner,  is  not  aided.           lb. 
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Airifo  Skptimo  Jacobi  Rxois. 

Chap.   Bankrupts. 
Vide  Bankrupts. 

Anno  3  Jacobi   Ca.  5.    Rkcusants.  73, 
74,  126,  127. 

« 

Chap.  8.  Sureties  in  Error. 

1.  Extends  not  to  a  writ  of  error  brought 
upon  a  judgment  given  for  the  avowant 
for  rent  in  a  replevin.  265 

Anno  7  Jac.  Ca.  15. 
assingmknt  of  dcbts  to  the  kino. 

1.  The  haron  may  assign  a  debt  due  to 
theyeme  before  coverture.  253 

TAIL. 
Vide  Avowry, 

1.  Devise  to  7.  S.,  and  if  he  die  without 
issue  of  his  body,  the  remainder  over, 
passes  an  estate  tail.  29, 30 

2.  Devise  to  1,  S.  and  his  heirs  males,  is 
an  estate  tail.  32,  33 

3.  When  the  estate  tail  shall  be  said  to 
be  spent,  30;  and  when  not  33 

4.  Tenant  in  tail  and  his  son  join  in  a 
grant  of  the  next  avoidance,  yet  it  is 
void  against  the  son.  45 

5.  If  the  issue  in  tail  be  once  barred  in  a 
formedon  by  warranty  and  assets,  he  is 

barred   for  ever,  though  he  afterward 
alien  the  assets.  40 

6.  Feoffment  is  made  to  the  use  of  A,  the 
baron  and  B,  the  feme,  et  diuHus  viten- 
its  J  et  post  descessutn  A,  et  B.  tunc  ad 
usum  lupred.  de  corpore  pnrdict.  A. 
proereand.  super  corpus  pratUet,  B. ;  tlie 
estate  tail  rests  only  in  A.  all  one  as  if 
it  had  been  haredibus  A,  de  corpore  suo 
super  corpus^  fyc.  84 

7.  1 1  lands  be  given  to  one  and  his  heirs, 
namely,  the  heirs  of  his  body,  it  is  an 
estate  tail.  173 

8.  Where  the  issue  in  tail  is  not  compell- 
able in  chancery  to  perfect  the  defective 
assurance  of  his  ancestor.  203 

9.  What  confusions  the  statute  of  4  H.  7. 
and  32r  II.  8.  have  made  upon  estate 
tails.  257 

10.  Where  an  estate  tail  may  cease  for  a 
time,  and  as  to  one  person,  and  yet  rise 
again,  and  be  in  force  at  another  time, 
and  to  another  person.  257, 259 

11.  Where  an  estate  tail  may  be  in  itself 
perfect,  and  may  be  aliened,  yet  cannot 


descend,  thougfa  there  be  issues  of  the 
entail.  258 

12.  A  feme  may  have  an  estate  tail  as  a 
jointress,  which,  though  it  descend,  yet 
oy  reason  of  the  statute  of  11  H.  7.  can- 
not be  aliened.  258 

13.  Where  a  perfect  estate  tail  may  nei- 
ther be  aliened,  nor  descend.  259 

14.  The  statute  of  W.  2.  doth  not  make 
an  estate  in  tail,  by  direct  words,  but  by 
a  paraphrase.  293 

15.  If  the  tenant  in  tail  make  a  feofifaient, 
there  remains  in  him  still  a  right  or 
entail,  which  he  may  bar,  and  the  tail  is 
not  in  abeyance.  3^)5, 336^  &.C, 

TENANT  BY  THE  COURTESY. 

1.  Grants  his  estate  with  warrantv,  and 
comes  in  as  vouchee,  yet  he  thai)  have 
aid  of  him  in  the  reversion.  21 

TENANT  IN  COMMON. 

1.  Where  the  entry  of  one  tenant  in  com- 
mon shall  serve  ms  companion.         1^ 

2.  Tenant  in  common  cannot  be  disseised 
by  his  fellow,  but  by  an  actual  ouster.  76. 

3.  Tenant  in  common  cannot  bring  a  tres- 
pass alone  which  way  soever  he  intend. 

120 

4.  No  subject  can  be  tenant  in  common 
with  the  king  of  an  advowson.  12? 

TENDER  AND  REFUSAL. 
See  Demand.    Rent, 

TENURE. 
Vide  EstaU. 

1.  Tenant  by  priority  and  posteriori^ 
makes  a  feoffment  of  all  his  lands  to  his 
use  alone,  the  tenure  by  priority  remains 
as  before.  27 

2.  He  that  holds  by  a  tenure  to  repair,  for 
Uie  old  pale,  need  not  repair  if  the  old 
be  withheld,  but  perhaps  it  is  a  dis- 
charge, pro  hae  vice.  42.     Qutfre. 

3.  Where  the  first  office  found  upon  the 
diem  clausit,  and  the  second  upon  the 
melius  s^all  be  joined  together,  to  make 
that  a  tenure  by  knight's  service,  which 
would  else  be  a  tenure  in  capite.        40 

4.  Tenure  de  domino  refre,  ut  ae  uno  gros-^ 
sOf  pro  vif^esimum  propter  unius  feodi 
milttisf  it  Ls  a  tenure  by  knight's  ser- 
vice in  chief,  and  the  words  ut  de  una 
grossOf  are  void.  90 

5.  All  tenures  in  chief  are  in  gross.       90 
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TESTAMENT. 
Fide  Deviie. 

TITHES. 
Vide  Modus  Deeimandi, 

I.  Are  not  due  for  the  yearly  rent  or  value 
ofhouBeci.  11 

3.  When  once  discharged  by  a  modus 
decimandij  qwrn^  if  they  revive  again 
upon  failer  of  the  modus.  40 

3.  Are  actuall^f  discharged  and  extinct  by 
n  modus  deeimandi,  and  are  turned  into 
liY  fee^  as  well  aa  the  nine  parts.       42 

4.  l!liat  which  is  piven  in  lieu  of  tithes  is 
turned  into  spiritual  fee.  76. 

5.  If  the  statute  of  dissolution  of  abbeys 
had  not  provided  for  the  continuance 
of  their  privilege,  ^wtre,  if  the  very 
tithe  in  kind  had  revived.  44 

6.  Are  not  discharged  in  right  (though  in 
payment)  by  unity  of  possession. 

44^297,298 

7.  A  custom  to  pay  the  tithes  truly,  with- 
out view  of  the  person,  is  not  good ;  for 
no  man  may  be  his  own  judge  or  divider. 

107 

8.  Cannot  be  discharged  by  a  verbal 
agreement  for  money.  176 

9.  If  the  parishioners  pay  their  tithes  to 
the  parson,  who  came  in  by  simony,  it  is 
at  their  own  peril.  168 

10.  The  vicar  sows  the  glebe,  &c.  and 
dies  before  severance ;  quart,  if  the  ex- 
ecutor shidl  pav  tithes.  188 

II.  Tithes  shall  be  paid  of  willows  ffroiv- 
ing  in  the  boU  of  a  manor,  when  felled, 
tlioufifh  it  be  waste  to  fell  them.        219 

12.  TiUies  shall  not  be  paid  of  willows 
within  a  country  where  they  arc  used 
as  timber.  lb. 

13.  An  abbot  discharged  of  tithes,  quam 
diu  inmanibus  propriis,  makes  a  ffifl  in 
tail ;  the  donee  and  the  issue  shall  pay 
tithes.  248 

14.  So  though  the  tenant  in  tail  suffers  a 
recovcxy,  yet  he  shall  pay  titlies.       lb, 

15.  But  if  the  land  return  to  the  abbot,  it 
is  discharged  again.  76. 

16.  Tithe  naturally  is  but  the  tenth  of  my 
revenue,  not  of  my  labor  and  industrv. 

17.  Tithes  are  of  common  right,  and 
were  due  to  the  church,  before  the 
council  of  Laieran,  though  not  to  any 
spiritual  person  in  certain.  296 

18.  What  persons  arc  capable  of  a  dis- 
charge of  tithes,  and  how  many  kinds 
of  discharges  of  tithes  there  are. 

296,297,309 


19.  He  who  is  wronjgMy  collated  by  the 
bishop  is  such  an  incumbent  as  may  sue 
for  Uthes.  302 

TOWN. 
VidenOe. 

TRAVERSE  ABSCIUE  HOC. 

1.  May  be  of  a  place  assigned  in  a  reple- 
vin. 16 

2.  May  not  be  of  the  tender  of  the  modus, 
but  must  be  of  the  prescription  itself,  de 
modo.  43 

3.  Pleas  that  are  idle,  and  are  pleaded  out 
of  time  and  order,  are  not  traversable. 

71,  73, 104 

4.  When  a  justification  is  made  by  force 
of  a  custom,  it  must  be  particularly  trav- 
ersed, and  not  the  cause  generally,  by 
de  injuria  ef  absque  tali  coujo.  76 

5.  Where  «  plea  that  is  confessed  and 
avoided  in  the  main  part  may  be  likewise 
traversed,  80, 102, 103 ;  though  it  need 
not,  102 ;  otherwise  where  it  is  confess- 
ed and  avoided  in  the  whole.  103 

6.  Where  a  traverse  may  not  be  taken 
upon  a  traverse,  if  the  first  traverse 
were  not  material.  81, 104 

7.  Where  a  traverse  may  not  be  taken 
upon  a  traverse.  81, 101,  103, 104, 105. 
Qtt<Ere,  though  it  may  be  taken  after  a 
traverse.  104 

8.  Though  a  traverse  upon  a  traverse  be 
naught,  yet  issue  may  be  taken  upon 
second  traverse,  if  it  be  not  demuired 
upon.  76. 

9.  Where  a  traverse,  though  surplusage, 
shall  not  make  the  plea  vicious. 

80,  81, 101, 102 

10.  If  the  defendant  in  trespass  plead  a 
release,  he  must  traverse  all  trespasses 
after ;  if  a  feoffment,  all  before ;  if  a 
license,  all  before  and  after.  104 

11.  If  the  tenant  plead  a  jointure  made  to 
the  demandant,  and  acceptance  of  it, 
the  demandant  may  plead  a  refusal, 
without  traversing  the  acceptance  ;  for 
it  was  not  material  for  the  tenant  to 
plead  it  76. 

12.  If  the  defendant  in  trespass  justify  for 
the  day  in  the  declaration,  yet  he  must 
traverse  all  trespasses  before  or  after 
tlie  day,  unto  the  time  of  the  action 
brought  104, 186 

13.  Where  the  traverse  must  not  be  taken 
precisely  and  strictly  to  the  words  of 
the  plea,  but  must  be  allowed  a  larger 
scope  by  a  modo  et  forma.  150 

14.  Where  the  traverse  must  be  more 
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geneml  than  the  plea  to  reach  the  sub-  diet  and  judgment  against  one,  though 

stance  of  the  issue.                           KM)  he  enter  a  nolle  prosequi  against  the 

15.  The   consideration  executed   is   not  other,  j^ct  tliis  is  no  discharge  of  his 

traversable  in  an  asfumpsit.              106  companion  ;  otherwiiso  it  is,  if  there  had 

IG.  Where   the  traverse  that  seems  to  been    a    nonsuit    or    a  nolle  prosequi 

contain  more  than  the  plea  is  yet  well  against  one  before  judgment.       70,180 

enough  restrained  and  applied  by  a  |»7Ye-  13.  If  judgment  be  given  against    one 

d\ctu9*                                               117  trespasser,  and  a  no&e  pvje^ut  entered 

17.  If  a  devise  to  a  man  and  his  heirs,  and  against  the  other,  botli  cannot  join  in  a 
if  he  die  without  issue  that  it  shall  re-  writ  of  error.  70 
main,  be  pleaded  generally,  as  a  devise  14.  W heie  a  recovery  in  an  action  of 
in  fee,  the  other  side  may  traverse  tlie  trespass  at  Uic  coiniiion  law  is  a  good 
devise.                                               310  bar  m  a  trespass  upon  the  statute,  &c.  94 

18.  Where  a  traverse  without  an  induce-  15.  Will  lie  against  a  lunatic  for  hurting 
ment  amounts  only  to  a  negative  preg-  a  man.  134 
nant.                                                   331  16.  If  a  trespass  be  brought  for  breaking 

19.  That  which  is  not  material  must  his  close  at  one  day,  Uie  plaintiff  may 
sometime  be  traversed  as  the  presenta-  maintain  his  action  by  any  one  of  one 
tion  of  /.  S.  alleged  in  a  t^ioTt  impedil ;  hundred  trespasses  before  tlic  action 
whereas  if  the  same  patron  presented,  brought  104.  »^ee  Traverse, 
it  is  not  material  whether  the  clerk  17.  The  three  several  degrees  to  avoid 
were  named  /.  S,  or  /.  D.                  lb,  the  charge  of  a  trespass. 

VM,  in  margine. 

TRESPASS.  18.  If  two  masters  of  defence,  playing 

their  prize,  hurt  one  another,  a  trespass 

1.  The  place  assigned  not  traversable.  16  lies,  quare,                                         134 

2.  The  form  of  a  new  assignment.        lb,  19.  If  one  trained  soldier  hurt  another  in 

3.  Is  an  action  of  less  certainty  than  a  skirmishing,  a  trespass  lies.  lb, 
replevin.                                               lb,  20.  If  a  man  brin^  an  action  of  trespass 

4.  He  that  pays  a  modus  decimandi,  and  against  .^.  quod  ipse  simul  cum  B,  if  C, 
yet  through  ignorance  set  forth  his  did  the  tresfiass,  and  doth  not  sue  them 
tithes,  may  have  a  trespass  against  the  all,  the  writ  shall  abate.  164,  199 
parson  for  taking  of  them.                  42  21.  In  a  trespass  against  Jl,  who  pleads 

5.  Will  not  lie  against  the  sherifiT  for  ex-  that  he  and  B.  did  tlie  trespass,  and  the 
ecuting  process,  though  it  were  erro-  plaintiff  released  to  B.  though  tlio 
neous.                                                  48  plaintiff  tni verse  the  release,  yet  the 

6.  May  be  barred. by  pleading  of  a  former  action  shall  not  abate.  lb. 
arbitrament,  with  a  several  avermenL  22.  When  the  action  may  be  trespass  vi 

50  ei  armisj  or  upon  the  case,  or  general 

7.  Where  the  two  defendants  sever  in  and  applied  to  either.  180 
their  pleas,  and  the  jury  find  for  one  23.  Trespass  vi  et  armis  will  lie  for  taking 
defendant  and  against  the  other,  the  away  quendam  canem  venatiium,  283 
plaintiff  can  haye  no  judgment  against 

cither;  otherwise  it  is,  if  the  plaintiff  TROVER  AND  CONVERSION, 
had  brought  several  actions.               54 

8.  A  release  to  one  trespassor.dischargeth  1.  The  form  of  pleading  in  it  187 
all.                                                       66  2.  A  trespass  and  detainer  makes  no  con- 

0.  Though  the  trespassers  which  are  joint-  version.                                               76. 

Iv  sued,  sever  in  pleas  and  issues,  yet  3.  An    unreasonable    detainer    doth  not 

the  one  jury  shall  assess  damages  for  make  a  conversion,  Uiough  it  serve  to 

all.                                                       76.  prove  one.                                          187 

10.  What  trespasser  which  is  no  party  to 

the  issue,  likewise  has  an  attaint  for  'TRIAL, 

the  damages,  &c.                                66  Vide  Visne. 

11.  There  can  be  but    one  satisfaction 

taken  against  all  the  trespassers,  but  1.  Where  a  mistrial,  though  by  consent  of 

the  plaintiff  hath  election  of  Ihe  best  parties,  is  not  aided.                             5 

damages.                                             76.  2.  Where  the  trial  of  the  customs  of  Lon- 

12.  Where  the  two  defendants  sever  in  don  shall  be  by  common  jury,  and  not 
tbnr  pleas,  and  the  plaintiff  hath  a  ver-  by  certificate.                         85,  86, 87 

77 
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•'{/where  in  a  cause  of  public  concern-  conclude  with  a  direct  verdict,  in  both 

ment  to  a  town  or  city,  the  court  may,  these  cases  the  special  matter  makes 

for  avoiding  multiplicity  of  suits,  direct  the  verdict                                           5S 

a  trial  to  be  had  in  one  man's  case  for  4.  Where  verdict  shall  be  sufficient  for 

all.                                                        92  the  plaintiflT  or  defendant,  though  it  do 

4.  Where  the  right  and  title  to  com  not  nnd  the  issue  literally,  if  it  find  the 
growing  came  to  be  tried  in  an  action  substance.  53,  54, 55,  73 
of  debt  upon  an  obligation.                132  5.  Where  a  verdict  that  finds  a  Unnst 

5.  The  trial  of  bastardy  in  an  action  for  merely  out  of  the  issue  is  utterly  void, 
slander,  shall  be  per  pais,  and  not  by  the  44,  S3 
ordinary.                                           179  6.  Where  a  verdict  that  is  informal,  shaU 

6.  Where,  and  in  what  case,  a  matter  of  be  received  and  wrought  into  form  by 
record,  being  mixed  with  a  matter  of  the  court.  54 
fact,  shall  be  tried  per  pais,  and  not  by  7.  Where  a  verdict  for  one  shall  lienefit 
record.                                              244  another.                                              54 

7.  The  trial  of  full  age  in  an  aiatate  pro-  8.  Where  verdict  that  varies  from  the 
banda,  must  be  by  jurors  of  forty  two  word  of  the  issue  shall  be  good  enough, 
years  old  at  least                              325  but  where  it  wholly  departs  from  it 

54,55 
TYRANNY.  9.  Where  a  verdict  shall  be  taken  accord- 

infir  to  intent  16,  55, 98, 312 

1.  What  are  the  several  parts  of  it      150   10.  If  the  plaintiff  take  issue  upon  the  ac- 

2.  How  all  things  which  make  up  a  com-  ceptance  of  a  new  bond  in  satisfaction 
plete  tyranny,  may  be  said  to  concur  in  of  another,  which  is  no  bar,  and  verdict 
the  papacy.  lb.       be  against  him,  qutert,   whether    the 

plaintiff  may  yet  have  judgment        69 
VARIANCE.  II.  Where  the  verdict  that  doth  not  find 

the  issue,  tnodo  ei  forma,  as  it  is  joined, 

1.  Between  the  obligation,  and  the  writ  is  goo<l  enough,  vet  it  must  not  wholly 
and  declaration,  when  it  hurts,  when  depart  from  &e  form.  To 
not                                    18, 19, 20, 116    12.  What  defects  are  holpen  after  a  ver- 

2.  Between  the  original  writ  of  waste,  diet  See  the  l^tutes  of  JeofonU,  and 
and  the  declaration,   is  incurable  and       Jeofails, 

abates  the  writ                                    38  13.  The  verdict  in  a  ravishment  of  ward 

3.  If  the  declaration  be  upon  a  bond  made  mav  be  conditional.  99 
vltimo  Auffust,  and  upon  oyftr  it  appears  14.  The  verdict  may  find  the  ward  mar- 
to  be  dated  19  August,  this  is  not  vari-  ried,  without  saying  by  whom.  99,  100 
ance  from  the  count  to  arrest  judgment  15.  Where  the  jury  may  in  their  verdict 
af\er  verdict.                                       249  find  a  bond  of  scptuagint,  and  quinqua- 

4.  Where  the  return  of  tlie  inquisition  ginL  lib,  to  be  for  seven  hundred  and 
shall  be  said  to  vary  from  the  writ  to  nfly  pounds,  though  they  do  not  find 
the  escheator,  and  where  not            253  tliat  to  be  the  intention  of  the  parties, 

5.  Where  a  variance  between  the  lease,  and  though  it  were  not  so  alleged  in 
and  the  information  for  forgery  of  it,  pleading.  IIG 
shall  vitiate  tlie  whole  information.  272  16.  Wl>erc  the  verdict  tliat  finds  the  issue 

which  seems  to   be   against  law   and 

VENIRE   FACIAS.  sense,  is  not  good,  112, 113 ;  and  where 

Vide  Amendment.  it  is  good.  117 

17.  Where  a  verdict  upon  an  issue  larger 

VERDICT.  than  was  needful,  is  good  enough.     119 

Sec  Evidence.     Issue,  IS,  What  caution  is  best  to  be  used  in 

finding  a  verdict,  where  the  doubt  is 

1.  Where  a  verdict  in  one  action,  shall  be  likely  to  arise  upon  misnomer  of  tJie 
a  conviction  of  collusion  in  another  ac-  corporation.  125 
tion.                                                      23    19.  In  an  action  for  debt  for  one  hundred . 

2.  Where  a  verdict  in  the  disjunctive  will  and  ten  pounds,  upon  the  statute  of  21 
be  well  enough,  the  f  oint  in  issue  being  H.  8.  for  taking  ot"  farms,  the  issue  was 
snfiiciently  found.  49       non  debet,  and  the  jury  said  '  debet  thirty 

3.  Where  the  jury  begin  with   a  direct        pounds,'  without    showing    for  which 
verdict,   and  conclude  with  a  special        farm,  or  which  month  ;  yet  held  good, 
matter;  or  with  the  special  matter,  and  318 
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20.  Where  the  Jury  may,  in  their  verdict.  5.  Wliere  several  issues  may  be  tried  by 
find  a  local  thing  in  another  county,  ana  one  venire  faciM,  from  the  several 
where  not                                          170  places    where    the    issues    arise,    and 

21.  The  different  effects  of  a  general  and  where  the  ven,  may  be  several.  37,  64 
Bj>ecial  verdict                                   191  6.  Awarded  from  one  town^  inter  alia, 

22.  When  the  verdict  finds  the  fact,  but  from  whence  no  issue  did  'arise,  is  not 
concludes  upon  it  contrary  to  law,  the  good.  37 
court  shall  reject  the  conclusion.      222  7.  Cannot  be  good  for  part  and  void  in 

23.  A  jury  may  find  matter  of  record,  not-  part  Ih. 
withstanding  our  old  books.              227  8.  When  the  court  ought  to  disallow  it, 

24.  A  special  verdict  may  be  found  upon  ex  officio,  lb, 
a  special  issue,  notwithstanding  our  old  9.  The  plaintiff  prays  process  to  the  coro- 
books.                                         203, 227  ners,  and  tlie  entry  ia  et  ei  conceditur, 

25.  The  difference  between  a  verdict  and  yet  the  venire  Jticias  was  awarded  to 
aplea^                                                342  the  sheriff.     Qu^re,  whether  this  ^rant 

526.  if  the  jury  find  a  bargain  and  sale,  or  in  favor  of  the  plaintiff  may  not  still  be 

a  fine,  and  do  not  mention  enrolment  or  forborn ;  and  quxre,  wheUier  it  be  not 

proclamation,  it  shall  not  be  intended,  remitted  by  the  statute.                       64 

-  and  why.                                             2(12  \0,  Venire fac. ad triantlximexiium^'ya^oodL 

27.  What  shall  be  a  sufficient  verdict  to  enough  where  several  issues  are  joinr 
find  a  common  recovery,  and  what  not  ed.                                                        (j^ 

262,  263  11.   Venire  fae.  returned  by  three  coro- 

28.  Where  a  verdict  concludes  specially  ners,  where  tliere  are  four,  is  holpcn  by 
upon  one  point,  the  court  shall  doubt  of  the  statute  ofjeofails ;  not  so  of  a  return 
no  more  than  the  ^ry  doubts ;  ucut^  by  one  shcrifi'^in  London.  70 
where  it  concludes  m  the  general.  12.  The  visne  must  neither  be  too  large, 

262,263       nor  too  strait  76 

29.  Where  a  verdict  may  be  taken  by  a  13.  The  want  of  assigning  die  place  from 
reasonable  intendment,  and  where  not      '  whence  the  visne  should  come,  will  not 

262,  263       hurt,  where  the  fact  is  confessed.      82 

otherwise  where  it  is  not  confessed. 

VILLE.  89 

14.  The  ven,  must  be  de  corpore  Com,  for 

1.  If  the  vilU  of  D,  be  named  first,  and  trial  of  titles,  as  knight  or  not  knight,  or 
aflerwards  the  parish  of  D.  with  tLvra-  such  like  issues  as  arc  at  large.  89 
dictust  the  parish  and  the  viUe  shall  be  15.  A  neW  ven,  fac.  shall  be  awarded, 
by  intendment  all  one,  and  coextensive.       when  tJie  habecu  corpus  is  returned  al- 

6       bum  breve,  130 

16.  If  no  place  be  alleged  for  the  fact  in 

VILLENAGE  AND  VILLEINS.  issue,  there  Uie  taking  of  the  visne  from 

the  place  of  the  action  shall  be  presum- 

J.  Came  ex  jure  gentium,  by  reason  of       ed  right,  because  the  contrary  appears 

captivity.  99       not ;  seciu,  if  tlie  fact  had  been  laid  in 

2.  The  confession  in  court  of  record  is  another  place.  187, 188 
not  a  creation,  but  a  declaration  of  a  17.  Where  the  promise  is  laid  in  one 
rixrhtful  villenage  before.                    lb.       place,  and  the  breach  in  another,  the 

3.  Tne  confession  in  court  of  record  binds  visne  must  be  according  to  the  event  of 
not  the  issues  born  before ;  they  may       the  bsue,  whether  it  be  taken  upon  tlie 

V    falsify.  76.       promise  or  the  breach.  188 

4.  Why  villeins  of  old  were  called  servi.    18.  Where  the  issue  for  trying  the  pre- 

Ib.  scription  for  the  way  is  from  all  the 

VISNE.  places  mentioned  in  the  record,  it  shall 

not  be  made  void  by  a  foreign  surmise. 

1.  From  a  wrong  place,  though  by  con*  189, 190 
sent,  is  crror.^                                        5  19.  If  the  issue  be  nul  tid  viUe,  the  ven. 

2.  When  de  viciwsto  i2e  Z>.  is  as  good  as  de  must  be  de  corpore  comitatus.  249 
vicinetu  pcurochia  de  D.                          6  20.  If  the  issue  be  non  kabetur  tal.  ecden- 

3.  May  be  from  a  castle.                         37  am  de  V.  the  ven.  must  be  de  vicijieto  de 

4.  Ought  to  come  from  the  place  where  V.  2^,  250 
the  particular  issue  did  arise.             37  21.  If  the  issue  be  nul  tid  custom  for  the 
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WOdeofKcSkt,  thavtikinoitbe^eir-  &  Wliei«ilwgrtoortiii»kflirarAi|Ht 

mn^iuu                                       906  tf  the  Bother,  BoHridMuidiwtfcanW 

fa.  If  the  imae  he  not  parcel  of  the  mft-  i^  h«r  of  the  gut  of  the  ftthec»aia 

Borof AthevkneinastbeirointheiMp  .  whereaoL                                        9$ 

nor.  noifiNNn  H.                      984»9BS  la  Wheie  .it  mej  he  of  the  ^erj  hir 

tt  If  the  iarae  be  Aort  de  S.  fee,  the  veil.  aleQe,  or  of  ttie.otSer  hem  alee  ftr  poa- 

nmj  befromIl.theplaceofthetahing,  eaiiioM,  an  of  the  afater,<wir  hy  jna|« 

and  not  fVom  the  manor;  fqraftera  ver-  no  yWriii  or  the  foaflif<er  hroolBriB 

diet  the  court  regarda  not  the  poanhittty  horoogh  Ki^fah.  or  Hm'  real  ef  Ikt 

that  the  manor  may  be  larger  than  the  Irotheia  in gave&iiML                   SI;Sl 

town.                         0            30S,926  II.  Wherpitnaynoi  bebvapecialhihi 

34.  In  an  action  upon  the  caae  for  plowing  alonoiexcyt  they  eoeae  in  ae  Toochaw 

-    away  in  D.  leading  from  2>.  to  51  if  the  ftr  poaaaanon  with  the  very  hair.      S 

laane  be  not  guilty,  the  ten.  ftom  I>.  ia  13.  Cannot  he  by  one  parcener  ata^  af> 

good  enough ;  but  if  inue  be  upoii  the  ter  aid  prayed  of  his  ielloir,  if  faii  ftabv 

preecription,  the  oea.  moat  be  from  396,  maEe  dcfkuh.                                    V 

2>.and&d05  la  Whian  the  vouchee woidd  avail tk 


.warranty  by  change  of  the  eaUdti^ljt 
moat  ahow  how  the  eetattt  ia  i  IJ^j  rf. 


UNDER  SHERIFF. 

1.  Ia  but  the  aheriiTa  deputy,  13;  may  be  14.  When  the  foochee  enlera  genn^ 
made  at  win.                                    13  into  wairantf.  lie  ahall  wmrrant  no  ea- 
st Moat  (^neceaaity  be  removaUc,  though  tale  hot  tiiat  which  the  tenant  hath,  aa> 
made  irrecoverable.                         Ih,  laaa  inapecial  raiwe                           Ik 
a  Uia  oath  hath  been  long  in  uae.       ih.  15i.  If  ti|e  .vouchee  enter  with  a  prottalir 

4.  Hath  power  to  do  all  that  thb  ahoriit.  tion,  how  It  ahall  help  him.  Ik 
can  transfer.                                     lb,  16b  May  be  after  the  privi^  deatioyed  Ij 

5.  Cannot  bo  reatrained  inany  partof  hia  ]th«n  wjio'are  by  rrproeaiitatinB  ia  of 
power,  by  the  sheriff,  nor  restrain  him-  '.tb^ir  firat  ealate.  99^  96 
aelf  by  coveni^la.                              Ih.  17.  t^not  be  by  him  that  liath  anflbred  a 

common  recovery  to  the  oae  of  himadf 

UNION.  u>d  his  heira.  •  37 

FUe  91  H.  &    Plunmn.  W.  When  it  may  be  by  a  ^mmt  to 

wlioae  nae#  common  recofeiyhattbeaa 

1.  Where  two  parochial  cliorohes  be  unit-      nflfered.  Ik 

ed,  yet  the  reparations  ahall  be  aeveral  19.  Cannot  be  the  eecond  time  after  fe- 
es before.  C7      compenae  in  fbe  once  had.  97 

20.  Otnerwise  it  is,  if  recompense  be  odIj 

VOUCHER,  VOUCHEE.  for  life-  28 

21.  If  one  onljTt  where  a  man  hath  serenl 

1.  May  be  by  him  who  comes  in  as  vou-  warranties,  is  a  renouncing  of  the  other 
chce.  21       warranty.  27,28,29 

2.  If  the  tenant  by  courtesy  come  in  as  22.  May  lie  by  the  husband  only  upon  a 
vouchee,  he  may  have  aid  of  him  in  the  release  with  warranty  to  him  and  bis 
reversion.                                           Ih,  wife,  if  the  wife  had  nothini^.             27 

3.  Where  it  may  be  upon  a  release  with  23.  He  Uiat  is  l^eir  to  several  warrantieSf 
warranty.                                           Ih.  must  be  vouched  only  as  heir  to  one.  29 

4.  So  of  a  coparcener  who  comes  in  as  24.  In  some  respects  it  is  a  plea  in  bar, 
vouchee  afler  feoffment  with  warranty.  and  in  other  reapects  it  is  a  kind  of  salt 

it.  Ik 

5.  Upon  a  release  with  warranty,  if  coun-  25.  Ifthe  warrantors  advised  several  pleas 
tcrplcadcd  by  the  demandant,  the  aid  of  in  an  action  where  they  cannot  be  vouch- 
it  is  lost  22       ed,  recompense  can  only  be  had  against 

6.  The  difference  between  a  voucher  and  him  whose  plea  was  foflowed.  Ik 
a  tcarrantxa  chartw,  brought  upon  a  war-  26.  If  the  grantee  of  an  advowaon  with 
•rnnty  of  land  discharged  of  rent        76.  warranty  vouch  and  loee,  he  ahall  have 

7.  In  a  writ  of  entry  in  tlie  per,  how  far  ad-  a  recompense  in  land.  43 
niitted.                                              Ih,  27.  After  the  vouchee  hath  entered  into 

8.  A  judgment  upon  it  binds  the  land  on-  warranty  the  tenant  ia  out  of  coaort.  47, 
ly  from  the  time  of  the  voucher.         23  1H3 


Index. 


613 


28.  An  infant  in  venire  m  mere  may  IM       fird  pleaded  ai  /MrfrilaM,  y^  thift  olher 
vouched.  390,338       may  wage  kus  law ;  adjtiged.      9l4|d45 


VOID,  VOIDABLE. 


WARD'S  COURT. 


1.  If  an  infant  deliver  monev  with  his  own 
hands,  it  is  but  voidable  by  an  action  of  1.  The  coarse  of  the  court  upon  6ffices 
account  77       ftmnd.  38.  Vide  Qfice* 

3.  Where  the  same  thing  may  be  good  at  S.  A  decree  contrary  to  the  course  of 
one  time,  and  void  at  another.  165       the  exchequer,  drawn  up  there  without 

3.  Where  the  same  thing  may  be  void  to       prejudice  to  the  Use  of  the  exehe^er. 
one  purpose,  and  good  at  another.     16.  46 

4.  Where  the  same  thing  may  be  vend  to  3.  The  auditors  ettn  award  no  process  to 
one  person,  and  not  void  as  to  another.       answer  any  charge,  but  upon  a  record, 

166,336       as  an  office  or  tfie  like.  91 

5.  Where  the  same  thing  mav  be  void,  or  4.  An  office  in  one  shire  found  of  all  the 
not  void,  at  .the  election  of  him  #hom  it       lands,  some  lying  in  other  shires,  is  al- 


concerns.  166 

6.  Where  a  thiii?  may  be  void,  and  yet 
not  to  be  avoided  in  every  manner.   166 

USE. 


allowed  by  the  course  of  the  court  to 
ground  a  charge  or  process  upon,  to 
avoid  the  subject's  charge  of  many  offi- 
ces, ih. 

5.  When  an  office  hath  found  the  descent 

of  the  remainder,  the  feodarieli  certifi- . 

cate  of  the  death  of  tenant  for  lifb  is 

allowed  as  good  as  a  new  office,  by  the 

course  of  the  court  lb. 


WARDSHIP. 
See  Acceptance, 


1.  Is  the  same  in  estate  and  quality  with 

the  land.  31 

3.  Limited  without  consideration,  is  void, 

and  returns  again.  /K. 

3.  Limited  to  him  that  was  owner  of  the 
land  before,  doth  not  change  his  estate. 
SeeEsiaie. 

4.  When  it  shall  go  to  the  heir  of  the  part  1.  The  heir  within  age  knighted  after  the 
of  the  mother,  or  in  a  boroueh-English,  death  of  his  father,  may  sue  li^^iy  pre- 
accordiuff  to  the  land,  and  when  it  shall  sently.  46,  91.  iS«rf.  Q. 
goto  the  heir  at  common  law.             31  3.  The  heir  being  knighted,  is  made,  as  to 

5  Ji,  covenants  to  stand  seised,  dtc.  the  all  cases  of  wardship,  of  full  age.       91 

remainder  to  the  right  heirs  of  B.;ottare  3.  The  heir  though  knighted,  must  an- 

whether  this  use  m  abeyance  shall  so  swer  the  value  of  his  marriage,  because 

far  transfer  the  remainder  in  abejrance,  vested.                                            46,91 

that  there  be  not  a  reversion  le(t  in  the  4.  When  the  tenant  dies,  .his  heir  witiiin 

covenantor,  till  the  remainder  fkll.     74  are,  the  lord  is  presently  in  possession 

6.  Reservation  of  a  general  power  to  limit  of  the  body  without  seisure.  96 
uses  to  any  body,  is  void,  and  though  by  5.  The  heir  of  the  bargainee,  who  dies  be- 
virtue  of  that  power,  an  use  be  limited  fore  enrolment,  shall  be  in  ward.  136, 
to  a  daughter,  the  case  is  not  bettered  333 
by  the  event                                     151 

7.  A  covenant  that  the  hehr  shall  stand  WARRANTIA  CHART JE. 
seised  is  void.                                    313 

8.  Cutuy  que  use  and  his  heirs  mav  make  1.  Is  either  provisional  or  remediaL  31, 
a  feomnent  to  three  persons,  of  which  317 
two  had  noUce  of  tiie  former  uses,  the  3.  Where  it  is  provisional  quia  Hmet^  dam- 
new  feoffees  are  seized  to  new  uses,  ages  are  not  recoverable ;  yet  he  shall 
349 ;  but  the  two  are  bound  to  make  re-  declare  ad  damnum,  SK) 
compense  for  the  wrongful  change  of  3.  What  points  are  requbite  to  be  ob- 
tlie  old  use,  which  recompense  may  go  served  in  the  count  1 
out  of  the  estate  oTcestuy  que  tue ;  but  4.  It  must  be  brought  by -the  tenant  in  de- 
fer the  third  part  there  is  no  remedy  at  mesne  of  the  land.  31 
all.                                            349, 350  5.  And  in  some  cases  it  may  be  brought 

xMiAfivn  OT?  T  A"ttr  by  the  vouchee.                                 76. 

WAi:ri!.K  UJr  L.AW.  ^  j^  supplementaty %i  demeatte  of  vouch- 

1.  If  debt  be  brought  against  three,  though  er.  fr.l.ea,                          31, 33  40 
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7.  May  Iw  InMflkt  by  tlM  defendant,  8.  Nor  a  warrantj  in  law  npon  ta  ei- 
hanfing  tha  writ  against  bam.             21  cbanfe                                               41 

8.  Wbenn  may  be  brought  upon  areleaso  4.  It  it  DOth  a  covenant  real  and  perMMHl, 
with  warranty.                              21, 22  to  aeveral  ends  and  nrnfectm.         28, 34 

9.  Win  not  lie  upon  a  d^ed  that  paasea  5.  May  be  eztingniahed  by  a  re-feol!inent 
nothing.                                             22  to  the  warrantor.                                 47 

10.  When  it  may  be  brouriit  before  any  6.  Thouf^  aeeming  entire,  may,  by  con- 
plea  pleaded,  and  when  after  judgment,  atmction  of  law,  be  divided.  34 
and  before  execution.                         Jh,  7.  la  a  aervitode  upon  him,  and  lus  estate, 

11.  The  count  need  not  be  ao  apecial  aa  who  warranta.  % 
the  deraigning  a  warranty,  in  caae  of  8.  Must  be  taken  strictly.  Ik 
voucher.                                             76.  9.  How  the  charge  of  a  warranty  upon  the 

12.  Will  lie  in  aU  actions,  thoofi^  a  vooch-  heir  diflers  from  a  charge  by  obligatioa. 
er  er  rebutter  lie  in  those  actions.      lb.  Ih, 

18w  A  judgment  in  it  binds  the  land  from  10.  Annexed  to  a  seignory,  is  lost  by  es- 

the  teste  of  the  wriL                          Ih.  cheat  of  the  land.                                 25 

14.  When  executioo  may  be  sued  but  once,  11.  Made  by  two  jointenanta,  is  lost  bj 
and  when  ofieoer.                          27,  26  partition  at  cosunon  law.                      A. 

15.  Execution  cannot  be  aaed  till  loss  first  12l  Made  by  two  jointenants  and  their  is- 
sustained.                                       29, 23  signs,  extends  only  to  a  joint  aangn- 

16.  Excution  mav  be  sued  if  a  stranger  ment  A. 
enter,  though  he  bring  ao  action.       26  13.  Where  the  entry   into    warranty  is 

17.  When  it  may  be  brought  after  vouch-  general,  what  the  consequence  of  it 
er.                                                    23  mav  .be.                                              26 

18.  It  is  best  for  the  defendant  who  is  re-  14.  He  that  is  in  by  recovery  in  the  p^t^ 
quired  to  administer  a  plea,  to  make  en-  can  take  no  advantage  of  it,  nor  he  that 
try  of  the  plea  tendered  upon  record.  '  ia  in  the  oer,  unless  it  be  in  the  per  by 

23,  qtunrt  him  to  whom  the  warranty  was  made.  ^ 

19.  Sunfttusage  in  the  court  hurts  noL   23  15.  But  if  the  feoffee  with  warranty  sutkr 

20.  Will  lie  where  land  and  damages,  or  a  common  recovery  to  the  use  of  him- 
land  only,  have  been  recovered.         Jb,  self  and  his  heirs,  he  may  vouch  still, 

21.  Not  wnere  damages  only  have  been  for  it  is  his  old  estate.  Ih, 
recovered.                                          /fr.  16.  To  a  man,  his  heirs  and  assigns,  ex- 

22.  If  it  be  brought  by  the  disseisor,  and  tends  to  a  stranger  to  whose  use  the 
the  diaseisee  enter,  and  the  disseisor  feoffor  suflfered  a  recovery.  Ih. 
reenter, yet  he  shall  recover,  1 6;  other-  17.  May  to  several  respects  receive  seve- 
wise  it  is  if  the  entrv  and  reentry  had  ral  aatisfactions,  by  parcels,  but  not  to- 
been  before  the  writ  brought            Ih  tally.                                                       28 

23.  If  it  be  brought  in  time,  will  secure  a  18.  Annexed  to  the  grant  of  an  advowson, 
man  ag&inst  Uic  danger  of  an  ejedione  will  entitle  the  grantor  to  a  recompense 
firm<r,                                              26,  27  in  land,  if  it  be  recovered  against  him. 

24.  Where  it  may  be  brought  against  him  4-3 
who  hath  been  vouched  before,  and  19.  A  warranty  granted  against  tlie  heirs 
where  not                                        27,  28  first,  omitting  3ie  ancestor,  is  void.   130 

25.  Where  several  writs  may  be  brought,  20.  When  a  warranty  for  life  is  annexed 
and  several  judgments  had,  and  several  to  a  fee  simple,  yet  the  recovery  in  value 
full  satisfactions  for  one  loss.               29  is  of  an  inheritance  ;  for  it  is  a  warranty 

2().  If  the  general   issue   be  pleaded,  the  of  a  fee,  though  not  in  fee.                 15t) 

plaintiff  may  have  judgment  presently  ;  21.  How  a  warranty  may  be  said  to  attend 

but  if  he  join  issue  upon  it,  he  may  be  and  wait  upon  the  grant            276,  277 

totally  barred.                                     199  22.  The    tenant    must    plead    dilatories, 

27.  A   collateral   warranty  binds  not  the  rather  than  put  a  third  person  to  his 

king,  without  true  and  actual  assets.  339  warranty,  which  is  intended  in  law  ulti- 

mum  re/ugium,  2S\ 

WARRANTY. 

WASTE. 

1.  Is  to  secure  against  all  eviction  by  any  Vide  Prohibition  of  H'aste, 
titles,  either  by  entry  or  action.          26 

2.  Is  not  to  secure  agamst  tortious  entails.    1.  Brought  by  baron  and  femty  the  wnt 

35       must  conclude  to  theyesie  only.  I 
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S.  Where  the  writ  amy  viry  from  the  re- 
rater,  and  yet  be  ff ood.  58 

3.  if  timber  be  fel&d  upon  the  glebe, 
pending  the  fuare  impM^  a  prohibition 
of  waste  is  grantable  upon  surmise  of 
the  plaintiff.  36 

4.  Will  not  lie  against  the  lessee  for 
houses  destroyed  with  tempest  40 

5.  The  feme  cannot  be  received  in  waste 
after  a  verdict  given  against  her  and 
her  husband.  177 

6.  If  waste  be  brought  in  Dorsetshire,  and 
issue  be  upon  a  surrender  in  Middlesex, 
^iMtre,  how  the  writ  of  seisin  shall  be 
awarded,  which  must  be  per  visum  jura^ 
tarum,  179 

7.  Lessee  of  a  house,  with  a  clause,  quod 
iK»Mtf  eommodum  suum  vndtfactre  mt- 
fiore  modio^  %^,  cannot  pull  it  down. 

•159 

8.  A  writ  of  waste  defective  in  substance, 
allowed  by  reason  of  precedents.       84 

9.  To  fell  willows  growing  in  the  soil  of  a 
manor  b  waste.  319 

10.  If  the  lessee  do  any  act  by  which  the 
nature  of  the  thing  demised  is  changed, 
it  is  waste ;  mom,  if  he  only  better  a 
thing  in  the  same  kind.  234 

1 1.  To  plough  meadow,  to  turn  wood  into 
pasture,  to  dry  up  a  piscary,  to  suffer  a 
surrender,  or  to  decay  the  pale  of  a 
park,  is  waste.  234 

12.  To  dig  a  meadow,  or  to  drain  asewer, 
is  no  waste.  S^ 

13.  To  build  a  new  house  is  no  waste,  but 
to  take  timber  either  for  the  buflding, 
or  repairs  of  it,  is  waste.  lo. 

14.  If  the  lessee  build  a  new  house,  and 
keep  it  not  in  repair,  it  is  waste ;  and  the 
writ  must  be  in  dmnShuB  dimUiis. 

234 

15.  If  the  lessee  of  a  manor  open  a  mine, 
it  is  waste.  lb. 

16.  If  the  lessee  of  mines  by  special  name 
open  a  new  mine,  it  is  no  waste  ;  but  to 
take  timber  for  the  maintenance  or  use 
of  it,  is  a  waste.  16. 

17.  If  the  mine  be  open  at  the  time  of  a 
lease,  and  both  the  lessor  and  the  for- 
mer lessee  have  used  to  take  timber  for 
those  purposes,  quare^  if  it  be  not  waste 
in  the  second  lessee  to  take  timber. 

235 

18.  If  the  lessor  build  a  house  after  the 
lease,  and  the  lessee  keep  it  not  in  re- 
pair, it  is  no  waste.  234 

WAIVER.' 

1.  Every  ecclesiastical  court  must  remit 


to  the  next,  and  cannot  waive  it  for  a 
higher.  16, 186 

2.  If  demurrer  or  issue  be  joined  upon  the 
plea /miff  darrein  cofifmuance,  this  is  a 
waiver  of  the  first  plea,  if  it  were  to 
issue ;  not  so  if  it  were  to  demurrer. 

81 

WIPE. 
Vide  Baron  and  Feme, 

WILL. 
Vide  Devioe. 

1.  Where  a  power  to  revoke  by  writ- 
ing doth  not  necessarily  require  a  deed, 
but  may  be  executed  by  a  will. 

312,  313 

WITNESSES. 

1.  In  cases  of  general  concernment,  as 
for  common  moduo  decitnandiy  or  the 
like,  the  freeholders,  inhabitants,  or 
parishioners  are  not  allowed  for  wit- 
nesses one  for  another.  92 

2.  The  king's  certificate  of  a  matter  of 
fact,  under  his  sign  manual,  is  testimony 
without  exception.  213 

3.  If  a  witness  do  depose  that  the  defend- 
ant did  solicit  a  juror  to  appear,  and  to 
do  him  reasonable  favors,  or  words  to 
the  like  effect,  this  is  no  sufficient  proof,  * 
nor  direct  enough  to  make  a  crime. 

394 

4.  Their  testimony  viva  voce  are  more  ef- 
fectual for  the  discovery  of  the  truth, 
than  their  deposition  on  paper,  and  why. 

WRIT. 
Vide  Matemeni  ofWriU. 

1.  When  the  variance  of  it  and  the  de- 
claration from  the  obligation  hurts,  and 
when  not  18,  19, 20, 116 

2.  Where  variance  from  the  register 
shall   not   hurt,  et  contra. 

1,  51,  52,  282 

3.  Where  the  writ  may  be  general  and 
the  count  special.  84 

4.  If  waste  be  brought  in  Dorsetshire, 
and  the  issue  be  upon  a  surrender  in 
Middlesex,  quetre^  how  the  writ  of  seisin 
shall  be  awarded.  179 

5.  A  writ  of  waste  defective  in  substance, 
allowed  by  reason  of  precedents.        84 

6.  Where  two  several  writs  will  lie  at  one 
tine  for  the  reversal  of  one  judgment 

*      218 
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7.  If  the  lenee  build  a  houM,  tad  k«6p  it 
not  in  repair^  the  writ  of  waate  mnat  be 
in  domikiM  dmiu%$,  8dS 

a  Where  a.writ  ner  <|wli^aiy6  w^itnnum 
prtmmd  aegvent  in  a  dederalion,  ahould 
not  viliate  the  original,  which  been 
teat  within  that  time.  364 


9.  Writ  puichaied  by  journiea  accounit 
against  an  heir  or  executor,  upon  refer- 
■al  of  outlawry.  248 

10.  "Writ  of  ^tetimu  Jacmm  and  battery 
both;>one.  249 

!!•  Writ  not  pursued  is  an  no  original. 

251 
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ABATEMENT, 

what  must  bo  pleaded  in,  5  c.  38  a. 

several  defendants  may  plead  several  pleas  in,  245. 

mLsnomer  of  corporations,  121  b. 

when  the  whole  writ  shall  abate,  and  when  not,  274  a. 

of  writ,  by  thie  court,  ex  officio,  52  a.  199  a. 

ACCORD  AND  SATISFACTION, 

cannot  be  without  acceptance,  179  a. 

ACTION.    (See  AMumpsit,  Debt,  Covenant,  Rent,  &c.) 

local,  brought  in  wrong  county,  when  bad  on  general  demurrer,  5  c. 

when  a  ground  of  nonsuit,  5  c. 
transitory,  wrong  venue  in,  cause  of  special  demurrer  or  plea  in 

abatement,  5  c. 
persona],  suspended  by  act  of  plaintiff,  is  forever  discharged,  10  6. 

by  appointing  the  debtor  executor  of  the 
creditor,  10  6. 
on  the  case,  and  not  trespass,  lies  against  sheriff  for  refusing 
bail,  13  a, 

or  trespass,  lies  for  a  rescue,  180  a, 
and  trespass,  distinction  between,  134  a.  180  a. 
by  and  against  assignee  of  lease,  how  and  where  brought,  37  a, 

the  reversion,  how  and  where  brought,  37  6. 
on  simple  contract,  when  suspended  by  receiving  note,  G9  b, 
joint,  against  several  defendants,  how  released,  66, 
by  tenants  in  common,  is  barred  by  release  of  one,  6G. 
joint,  against  several  defendants,  when  not,  pros,  against  one  may 

be  entered,  70  a. 
for  use  and  occupation,  mode  of  declaring  in,  82  b, 
of  slander,  who  may  join  in,  89  a. 

against  officers  for  official  misconduct,  when  local,  209  a, 
by  and  against  lunatics,  how  prosecuted  and  defended,  216. 

executors  and  administrators,  what  lies,  216  a. 
administrator  durante  minorUate,  251  a, 
78 


J 


ilurnntt  miiKirilalr,  acliou:^  by  and  agiiinst,  2."il  n, 

conniitting  waste,  how  answerable,  2l>5  b.  2tHi. 

when  their  power  censes,  3ti5  b. 

not  liable  to  credilorx  al\er  infant  comes  of  age,  2ti 

rf(  boni'j  non,  when  to  be  appointed,  3411  b. 

wlio  shall  be  appointeil,  d^i  b. 

ADMIRALTY, 

jurisdiction  of,  76  «. 

ANNUITY.    (SeeGnin/.)- 

APPRENTICE, 

cannot  be  asBigncil,  1^3. 

when  action  lies  against  assignee  of,  for  wages,  135. 

ARBITRAMENT  AND  AWARD. 

subniission  >n  pais  may  be  revoked  before  award  m&de,  49  e. 
revocation  of,  ie  a  breach  of  the  agreement,  49 1. 
under  seal,  cannot  be  revoked  by  parol,  49  e. 
by  parol,  may  be  revoked  by  parol,  49  c. 
is  revoked  by  marriage  af/tmt  >ofe,  party,  49  e. 
by  rule  of  court,  or  before  a  magistrate,  irrevocable,  4! 

is  a  waiver  of  anterior  errors,  49/. 
measure  of  damages  for  revocation  of,  49  r. 
•ward  must  be  mjtual,  4!>  d. 

what  will  be  considered  mutual,  49  d, 

mutuality  of,  wiU  be  implied,  uiilen  the  contnu;  ape 

49  rf. 
need  not,  in  terms,  be  coextensive  with  submiasion,  49 
must  b«  according  to  submission,  49  c. 
of  general  release  to  the  time  of  &e  award,  ia  good,  1< 

its  effect,  191. 

how  performed,  191. 
must  be  final,  318. 
must  not  be  conditional,  S18. 
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ASSIGNMENT.    (See  Error,  Pitas,  &c. 
of  an  apprentice,  is  not  valid,  135. 

ASSUMPSIT, 

consideration  in,  4  A:.  18  6.  116  a.  210  a.  219  a, 

of  moral  obligation,  when  good,  5  a. 
lies  for  one  in  whose  favor  a  promise  is  made  to  a  third  person, 
36  6. 

on  an  implied  promise  for  money  had  and  received,  30  b. 
in  consideration  of  a  promise,  when  good,  88  h. 
for  use  and  occupation,  is  transitory,  37  a.  82  6.  88  c. 

mode  of  declaring  in,  82  6.  88  c. 
what  are  common  counts  in,  88  c.  ': 
how  coinmon  counts  are  stated,  88  c. 
in  consideration  of  forbearance,  when  void,  210  a. 

when  good,  219  a.  18  6. 
when  it  lies  for  rent,  284  a. 
what  missumming  in  declaration  does  not  vitiate,  89  b. 

ATTACHMENT.    (See  Sheriff.) 

ATTORNEY.    (See  Prisoner,  Barratry,  Lunatic,) 

AUDITA  QUERELA, 

lies  to  discharge  a  person  wrongfully  taken  on  execution,  209 

00  6. 
will  not  lie  for  what  might  have  been  pleaded  before,  283  a. 

AVERMENT.    (See  Pleadings,) 

BAIL.    (See  Bond,  Sheriff.) 

when  and  how  discharged  by  surrendering  or  committing  princi- 
pal, 210  a. 

BARON  AND  FEME.    (See  Extinguishment,) 

of  husband's  interest  in,  and  power  over,  the  wife's  terms  for 
years,  3  c.  285  a. 

wife's  terms  in  possession  in  her  own  right,  3  c. 

en  auter  droit,  3  d. 
in  action,  3  d, 

in  contingency  or  possibility,  3  e. 
trusts  of  terms,  3  c. 

limited  to  her^separate  use,  3/. 
when  they  must  join  in  pleading,  and  how  plead  not  guilty,  120  a, 
executrix,  what  counts  may  be  joined  in  actions  by  and  against 

88  a. 
what  demands  may  be  joined  in  suit  by  them,  184. 
what  contracts  made  between  them  before  marriage,  are  not  re- 
leased by  the  marriage,  217. 
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BARRATRY, 

words  imputing  it,  are  actkmable,  140  «. 
is  &n  indictable  offence,  140  a. 

BILLS  OF  EXCHANGE  ANP  PROMISSORY  NOTES, 

when  they  are  payment  of  a  precedent  debt,  69  6.  c.  d. 
in  Massachusetts,  69  c. 

in  New  York,  69  c. 

joint  and  several,  not  extinguished  by  judgment  against  one 

promissory  69  6. 

nonpayment  of,  when  notice  is  to  be  given,  69  6. 

presentment  of,  when  to  be  shown,  69  h, 

holder  of,  guilty  of  neglect,  09  h. 

forged,  when  received  in  payment,  69  c. 

of  one  partner,  when  payment  of  partnership  d^ftC,  69  c. 

when  pajrable,  140  a. 

how  described  in  a  declaration,  249  a. 

date  of,  how  understood,  249  o. 

BOND, 

bail,  given  to  sheriff  on  an  indictment,  is  void,  13  a. 
taken  on  an  attachment  for  contempt,  is  void,  13  a. 
nature  and  form  of,  13  h. 
must  be  under  seal,  13  6. 

must  be  to  the  sheriff  in  the  name  of  his  office,  13  b, 
is  void  if  made  to  deputy  or  bailifi^  13  h. 
must  be  conditioned  for  prisoner's  appearance  only,  13  6. 
is  void  if  for  any  other  condition,  or  witbout  condition,  13  6. 
no  set  form  of  words  necessary,  13  c 

IB  sufficient  if  party,  day,  and  appearance  are  well  expressed, 
13  c. 
to  the  sheriff,  for  case  and  favor,  is  void,  13  b. 

to  indemnify  for  future  violation  of  duty,  is  void,  13  b. 
unlawful  act  done,  is  good,  13  c. 
seising  certain  specified  goods,.is  good,  13  c. 
is  good  when  taken  to  induce  a  less  rigorous  confine- 
ment, 13  c. 

conditioned  to  be  a  true  prisoner,  &c.  13  c 

that  the  party  pay  money  into  court,  13  c. 

with  one  surety  who  has  nothing  in  the  county,  13  d. 

with  two  sureties  who  have  not  sufficient,  13  d. 

given  to  the  sheriff  for  the  amount  of  an  execution,  discharges 

it,  207  a. 

plaintiff,  may  be  valid  in  any  form,  13  d. 
for  gaol  liberties,  when  void,  60  a. 

how  forfeited,  60  6. 
given  to  plaintiff,  conditioned  to  render  in  execution  one  who  is 

thereupon  discharged,  the  condition  is  void,  60  a. 
given  by  prisoners  in  execution,  when  good,  60  a. 
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BOND— ('conhnuerf.; 

for  performance  of  void  covenants,  19  void,  14  cu 

for  a  4ebt,  when  eztingruiahed  by  new  security,  and  whennot, 

69.  if  stq. 
for  rent  in  arrear,  is  not  a  bar  to  anumptiU  for  use  and  occupalDn, 

69  a. 
for  performance  of  covenants,  {headings  in,  81  a. 
given  by  husband  to  wife,  before  marriage,  when  good|  917  a. 

BREACH.    (See  CSooenant,  Pleading,  &c.) 

J 

CASE,  ACTION  OF.    (See  Action,  Auumpnij  &c.) 

CATTLE.    (SeeiZ^nt) 

CHAMPERTY  AND  MAINTENANCE, 
what  shall  be,  116. 
is  an  offence  at  commcm  law,  116. 

CHURCHES, 

deacons  of,  are  corporations,  7  6. 

wardens  of  Episcopal,  7  6. 

grants  and  donations  to,  how  vested,  7  b, 

alienations  by,  how  made,  7  b, 

how  their  estates  may  be  discontinued,  7  6. 

when  their  estates  are  in  abeyance,  7  6. 

cannot  convey  parsonage  to  their  minister,  7  b. 

conveyances  to,  are  in  trust  for  the  parish,  7  b. 

COMMON  CARRIER, 

who  shall  be,  18  a. 

his  general  liability,  18  a. 

how  limited,  XQ  a, 

how  discharged,  18  a. 
plea  by,  18  a.  j 

COBiMON  COUNTS.    (See  .assumpsit) 

COMPOSITION.    (See  Aixord.) 
CONSIDERATION.    (See  .^sumpsU.) 

CONSTRUCTION.    (See  Deed,  Wwds,  Devise,  &c.) 

CONTRACT.     (See  .Assumpsit,  &c.) 

entire,  is  whoUy  void  if  void  in  part,  14  <u 
privity  of^  h9w  created,  37  a. 
to  do  an  act  prohibited  by  the  statute,  is  void,  14  a. 
simple,  what  shall  be,  96  b. 

how  eztinguiflhed  by  new  aecurity,  09  a.  b. 


of  warranty,  remedy  for  breach  of,  4  6. 

and  quiet  enjoyment,  how  broken,  4d,3Sb. 
breach  of,  bow  asBigDed,  4  k. 
rule  of  damages  for  breach  of,  4 /• 
of  seisin  and  right  to  convey,  how  broken,  4  e. 
breach  of,  how  uaigDed,  4  g. 
rule  of  clamages  for  breach  of,  4  i. 
against  incurabranccs,  how  broken,  4 1. 
breach  of,  how  aaaigDcd,  4  g. 
rule  of  damages  for  breach  of,  4  i. 
tbr  fbilhcr  assurance,  how  broken,  4  t. 

breach  of^  how  uaigniid,  4  k. 
wliat  shall  be  uinexed  to,  and  pass  with,  tlie  eotftte,  ij". 
imidiGd,  what  shall  be,  12  a.  b. 

in  a  lease  for  years,  13  a. 
in  a  conveyance  in  fee,  13  b. 
when  restrained  by  express  covenants,  13  b. 
dependant,  fails  when  principal  fails,  14  a. 
independent,  some  may  be  enforced,  though  others  ire  void,  14  a. 
of  submission  to  arbitration  by  feme  tote,  is  broken  by  ber  mar- 
riage, 49  c. 
for  payment  of  money,  contained  in  void  bill  of  sal^  may  ba 

on  assignment  of  apprentice,  when  good,  135. 
breach  of,  by  lessor,  does  not  suspend  rent,  190  a. 
action  of,   for  rent,   by  and   against  whom,   and  where,    to  be 
brought,  37  b. 

COVERTURE,    (^e  Baron  and  fimt.) 

CUSTOM, 

mode  of  declaring  on,  189  a. 
void,  when  unreasonable,  1B9. 

of  excluding  foreigners  frcnn  exercising  a  trade  in  corporations, 
311  a. 
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DAMAGES.    (See  CwenarU.) 
DATE.    (See  Deed.)  . 

DAY.    (See  Time.) 

DEACONS.    (See  Churches.) 

DEBT, 

when  it  shall  be  paid  by  taking  new  security,  69.  &,  seq* 

what  shall  be  collateral  security  for,  69  a.  6.  c. 

when  extinguished  by  negotiable  note»  69  c. 

on  a  judgment,  is  not  extinguished  by  warrant  of  attorney  and 

judgment  thereon,  69  a. 
partnership,  when  extinguished  by  note  of  one  partner,  69  e. 
for  rent  issuing  from  the  realty,  is  of  equal  degree  with  bond,  69  a. 
payments  on  account  of,  how  applied,  69  d.  et  aeq. 
on  bond,  when  oyer  must  be  prayed,  81  a. 
for  use  and  occupation,  declaration  in,  82  h. 
for  rent,  and  on  bond  reciting  that  it  is  given  for  rent,  how  distin- 
guished, 130  d. 
action  of,  on  recognizance,  where  to  be  brought,  196  a. 
against  sheriff  for  escape  on  execution,  nul  tiel  record  is  not  a 
good  plea,  209  a. 

DECLARATION.    (See  Plea»  and  Pleadings.) 

DEED.    (See  Power.) 

how  to  be  construed,  72  a.  171  a.  174. 273.  304  a.  313  c.  173  a. 
exceptions  in,  to  be  taken  favorably  for  grantee,  72  a. 
when  void  72  o.  109. 

reservation  in,  to  a  stranger,  is  void,  72  a. 

of  highway,  its  operation,  72  a. 

what  shall  be,  72  a. 

in  a  deed  of  htxron  nndfeme,  72  a. 

when  profert  of,  is  necessary  in  pleading,  81  a. 

consequence  of  its  omission,  81  a. 

prior,  notice  of  by  subsequent  purchaser,  136  6. 

registry  of,  its  object  and  effect,  136  b. 

unregistered,  is  valid  against  the  grantor  and  his  heirs,  136  b. 

passes  only  such  estaile  as  answers  the  whob  description,  171  a, 

general  words  in,  when  not  restrained  by  restrictive  words,  173  a. 

by  affirmative  words,  173  a. 

delivery  of  an  escrow  must  be  to  a  stranger,  246. 

to  the  grantee,  is  absolute,  br  whatever  form  of  words, 

246  a. 
delivered  as  an  escrow,  when  it  takes  eSfect,  246  a. 

date  of  how  understood,  249  a. 

what  shall  pass  by  the  words,  ofpendatt^  appurtenant,  incident. 

304  a. 


UK  UIKIMIKNOIN  CURAT  L-EX, 

how  appied  in  payments  of  monej,  BB. 

DBUURRER.    (See  Pktu,  &c.) 

ipecul,  when  naceMUJ,  5  e.   17.  38  a.  56  e.  Ti.  80  h.  81.  81  a. 
104, 137  a. 

DEPARTURE.    (Bee  PI«M,  &c.) 

DEVISE,  CONSTRUCTION  OF. 

the  intentka  of  the  test&t&tor  as  inferred  from  whole  will,  mtut 

govern,  3  a.  c. 
■hall  not  disinherit  the  heir,  without  exptasa  words  or  necessary 

implication,  2  a. 
what  words  in,  shall  give  a  fee  simple,  3  a.  &  itq. 
when  the  inheritanu  shall  p«M  by  th«  word  uMe,  2  a. 
words  perttinal  ttlala,  3  b. 
tutamentwy  aiala,  3  b. 

remainder  qftiupn^  ml  of  my  nhoit  etlatt,  3  h. 

Ae  rttidut  ofny  land*,  hereditamenU,  Sic.  2  b. 

tkt  raidue  f/*  my  gooi*  and  cAoUelt,  real  amd  ptrtonoL,  at 

hmutt,  gardent,  &c.  3  6. 
the  rttidue  of  my  cffeeU,  rtal  and  ptnamaL,  9  h. 
aU  emd  tingular  my  *ffiett.  3  b. 
auTtMdae  1^  wiy  goiidtamddiatUU,ptTWim^tmdlatameH- 

iary,^b. 
thtrttidue  ofwyprO]>tTiyamdefeelt,3h. 
Uie  reriiw:  ^  my  property,  gttodtvnddkaUiit,  3  b, 
the  efibct  of  tie  introdiictoiy  clauae,  3  b. 
nibject  to  paTinent  of  a  gross  sum,  aanies  the  JnheritMie^  2  6. 
debts  ud  legaoiea,  3  «. 
an  BiuiDtl  sum  forever  3,  e. 

duing  a  third  peiMnW  life,  9  e. 
ofa  penoml  charge  on  dafiaH,  9  c 
coDingent  charge,  9  e. 
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DEVISE— (omhnued.) 

i^Vhottt  worlds  of  inheHtttce,  witii  Umkaikioii  over,  if  devisee  die 

without  issue,  2  c 
to  trustees  for  purposes  requiring  a  fee,  2  c. 

for  tlie  benefit  of  chUdren  during  minority,  2  e, 
of  wild  lands,  2  c.  other  expressions,  2  e, 
to  heirs  male  or  heirs  female,  givies  the  estate  to  those  only  wliD 

answer  both  parts  of  the  descriplaon,  31  a: 
to  stocky  famUy  or  Junise^  means  the  principal  heir^  33  a. 
the  word  ^V  in,  how  to  be  andefstodd,  75  a. 
right  heiry  how  io  be  constmod,  tl  h. 
of  a  term  to  the  wife,  goes  to  the  husbalnd^  SBB5  a, 
how  coustmed  when  there  are  Cw6'  persons'  of  thd  nttme  of  the 
devisee,  331. 

DISSEIZIN.    (See  3S«4N»^.)    ' 

of  cotenant,  by  a  jointenant,  tenant  in  common  or  coparcener, 

120  a. 
what  entry  shall  be  a  disseizin,  120  (L 

DISTRESS.    (See  Bent) 

EMBRACERY.    (See  Juror.) 

ENTRY.    (8^  BtA,  DimSOn,  Sm.) 

EdXHTY  OF  REDEBfFllON, 

sold  on  execution,  how  time  of  redefinition  is  computed,  140  a, 

ERROR.    (See  Judgment)  . 

what  may  be  assigned  for,  5  6.  i29  b, 

when  taken  away  by  consent  of  parttet,  6^. 

when  judgmeirt  may  be  reversed  in  part,  and  affirmed  in  part, 

6e.d, 
for  misjoinder  of  counts,  88  a'. 
death  of  party  between  verdict  and  judgment,  is  not  error,  129  b. 

ESCAPE.    (See  Sheriff;  Primmer.) 

on  execution,  the  party  may  be  retaken  on  new  capias,  60. 
plaintiff's  remedy  for,  60. 
negligi^nt  and  voliintaryi  60. 

by  plaintiff^  consent,  is  a  discharge  from  judgment,  GO  a. 
not  in  Maseachnsetts,  60  b. 
is  committed  by  sufibring  prisoner  to  walk  abroad  with  keeper,  202 

on  habeaa  eorpue  to  go  into  the  country,  202. 
in  case  of  two  escapes  in  time  of  different  shenflb,  which  is  an- 
swerable, 202  a,  b. 

79 
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EXECUTORS  AND  ADAHNISTRATORS— fcoirfiniierf.; 

in  what  cases  judgment  against,  shall  be  de  bonis  teataioris, 

283  a. 
what  actions  may  be  brought  by  and  against  them,  216  a. 
are  trustees  for  legatees  or  next  of  kin,  10  e. 

EXECUTOR 

de  8tm  tort,  who  shall  be,  49  a. 

has  no  controul  of  efilscts  of  the  deceased,  49  h, 
can  maintain  no  action  in  rig^t  of  the  deceased,  49  h. 
may  be  sued  by  creditors  of  the  deceased,  49  h. 

by  rightful  administrators,  49  6. 
when  liable  for  the  whole  debt  of  the  deceased,  49  b, 

only  so  far  as  he  has  assets,  49  b. 

cannot  retain  for  his  own  debt,  49  b.  c. 

may  plead  pUne  administravU^  49  6. 

how  he  may  discharge  himself  before  action  brought,  49  6. 

his  tortious  acts  may  be  legalized  by  taking  administra- 
tion, 49  b, 

how  far  liable  to  rightful  administrator,  49  c. 

payments  made  by,  are  valid,  49  c. 

when  his  acts  shall  bind  the  estate  of  the  deceased,  49  e. 

of  executor,  is  not,  in  Massachusetts,  executor  of  first  testator, 

246  6. 

who  had  committed  waste,  how  liable,  266. 

EXECUTION, 

of  different  kinds,  how  and  when  issued,  58  6. 

death  of  party  charged  in,  is  not  a  satis&ction,  60. 

when  it  will  be  set  aside  on  motion,  60  a. 

cannot  be  levied  after  the  sheriff  has  paid  the  amount  to  plain- 
tiff, 207  a. 

may  be  levied  on  one  joint  debtor  after  the  other  has  given  se- 
curity, 269. 

cannot  be  levied  on  one  after  the  other  has  been  taken  and  dis- 
charged, 269. 

satisfied  the  execution,  269. 

how  discharged  by  attorney  of  record,  60  6. 

escape  on,  plaintiff's  remedy,  &^.  60. 

EXTINGUISHMENT.  '  (See  Pcofmenty  BiUa  of  Exchange,  &c.) 
of  debt,  what  shall  be,  69  ei  teq.  10  b, 

by  appointment  of  the  debtor  executor  of  the  creditor,  10  b 
by  obligor  marrying  obligee,  10  6.  2l7  a. 
of  rent,  what  shall  be,  69  a, 
of  partnership  debt,  by  specialty  of  one  partner,  69  a. 

judgment  against  one  partner,  69  a 
of  execution,  by  payment  by  one  joint  debtor  269 


FRAUDULENT  CONVEY AMCE, 
under  wtwt  isMie  proved,  73  c. 


GENERAL  ISSUE.    (Se«  Evidwx.) 


GRANT.    (See  Dad,  EtbOa.) 

of  an  ukDuity  out  of  certAiti  property,  when  it  binds  the  persi 


HABEAS  CORPU&    (See  Sktnff,  Ettapt.) 

writ  of,  how  to  be  executed  bj  sheriff,  303. 

HABENDUM 

in  n  deed  raty  limit  the  certmin^  of  the  estate  granted,  313  e. 
catmot  convey  u  immediate  eatate,  313  c. 
when  it  maj  deeignale  the  penon  who  ia  to  take,  313  e. 
when  Tepugnant  to  the  premkes,  ii  void,  313  e. 

HEIR.    (See  Dmat,  Etiatt,  TVEqwff.} 

ia  not  bound  bj  warran^,  unleaa  the  anceatoi  was  bound,  130  { 
is  not  bound  by  anceatm'a  obligatian  that  tba  beii  ahall  pi 

money,  130  b.     ^ 
ajmrfcnufrnwi,  when  he  shall  take  land  deviaed  to  tlw  teatatoi 
own  right  heirs,  31  b. 

HIGHWAY.     (See  W^.) 

HUSBAND  AND  WIFE.    (See  Ban*  md  fimt^ 

INDENTURE.    {Bee  EtUypd.) 

INDICTMENT, 

tona  of,  fot  a  nuiMtKe  on  &  ^i^mj,  190; 

INFANCY, 

is  a  personal  privilege,  77  a. 
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INKEEPER, 

when  liable  tp  a^  action  for  goode  lost,  $M5  h. 

INNUENDO.    (See  Pleas  and  Pleadings,) 

» 

INTEREST, 

how  computed,  when  partial  payments  have  been  made,  69 1. 

ISSUE, 

inunaterial,  what  shall  be,  56  a, 

when  repleader  shall  be  awarded  on,  56  &. 

judgment  on,  non  obstante  veredicto,  56  a. 
informal,  what  shall  be,  56  e, 

bad  on  special  demurrer,  56  c. 

aided  after  verdict,  56  c. 
flexed,  may  be  tried  by  jury,  344  a. 
of  non  tenure,  is  supported  by  proof  of  fraud,  72  e. 
on  plea  of  tender,'  found  for  defei^ant,  is  a  perpetual  bar,  199. 

no  assets,  found  for  defendant,  is  a  perpetual  bar,  199. 
verdict  must  be  coextensive  with,  54  a. 
under  what,  estoppel  may  be  given  in  evidence,  207. 

fraudulent  conveyance  may  be  proved,  72  c. 

eviction  may^be  proved,  190  a. 

JOINDER  OP  COUNTS. 

what  counts  may  be  joined,  88  a.  184. 249  a. 
consequence  of  misjoinder,  88  a. 

JOINDER  OP  PARTIES. 

in  what  cases  two  may  join  in  an  action  of  slander,  89  a. 
tenants  in  common  must  join,  120  a, 
jointenants  must  joun,  120  a. 
tenants  in  common  cannot  join  in  real  actions,  120  a. 
in  tort,  all  the  tort-feasors  need  not  be  joined,  199  a. 

JUDGMENT, 

when  it  may  be  reversed  in  part  and  affirmed  in  part,  6  c.  d, 
entire,  on  several  counts,  cannot  be  affirmed  in  part,  6  d» 
when  entered  against  executors,  de  boms  testatoriSf  283  a. 
when  rendered  non  obaianite  veredicto,  56  «.  69  Ir. 
must  be  rendered  on  view  of  the  whole  record,  56  a. 
ipwd  partes  rqdacitent,  when  to  be  rendered,  56  b. 
when  it  may  be  arrested,  56  e.  88  a.  245  a, 
when  it  will  be  reversed  on  error,  56  e. 
is  but  a  security  for  the  debt,  69  a. 

is  not  extinguished  by4>ond  and  warrant  of  attorney  and  judg- 
ment thereon,  69. 
how  discharged,  60  a.  6. 
on  covenant  for  rent,  is  not  extinguishmont  of  rent,  69  a. 


LEASE.     (See  Barm  and  Ftmt,  Rent.) 
by  eccleaioBtic&l  petsons,  7  b. 

actions  on  implied  CDvenanti  in,  liow  btongbt,  12  a. 
agreementa  for,  Kanetiiim  constnied  u  leases  Je  prataUi,  35  b. 
•Migneea  of,  how  and  where  to  ine  and  be  aued,  37  a. 
rent  paid  on,  how  applied,  60  g. 
bow  pleaded,  73  b. 

condition!  to  be  void  on  nonpayment  of  rent,  cannot  be  avoided 
without  demand,  33L  b. 

LIBEL.    (See  fTonfa.} 

what  publication  of,  will  suppoK  an  indictment,  63  b.  315. 190  a. 
a  civil  action,  69  b.  915. 190  a. 

LIMITATIONS, 

when  atatute  of  begins  to  run,  140  a. 
how  the  time  of  is  to  be  computed,  140  a. 

LUNATIC 

maj  sue  and  be  sued  in  his  own  name,  and  appear  bj  attomej,  916. 

MAINTENANCE.    (See  Oamper^.; 

MALICIOUS  PROSECUTION, 

in  what  cases  an  acticn  will  lie  ibr,  987. 

MAXIMS. 

de  maamit  mm  curat  lee,  when  applicable,  88. 
injtctionejurii  temfcr  aquilat  txitlii,  96  b. 

MINISTERS 

of  cburcbes,  are  lole  corpontions,  7  b. 
their  rights  and  powen,  7  b. 
how  thej  may  convey  pmawiage  lands,  &«.,  7  k. 

MISNOMER.    (See  Pktu,  Slc.) 
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MORTGAGE, 

payment  on  account  of,  how  applied,  69  h. 
of  ship  Sic^  when  voi^,  14  a. 

NEW  ASSIGNMENT.    (See  PIea#,  &c.) 

NOLLE  PROSEQUI, 

when  it  may  be  entered  against  one  of  several  defendants,  70  a. 

6.180  a. 
when  it  will  be  a  bar  to  a  future  action,  70  a. 
may  be  entered  after  interlocutory  judgment,  70  a. 

NOTICE, 

of  prior  deed,  by  subsequent  purchaser,  its  effect,  136  b. 

attaching  creditors,  136,  c. 
may  be  implied,  136  6. 
when  to  be  averred  in  pleading,  51  a.  68  a. 
of  non-payment  of  note,  when  to  be  given,  69  b. 

NUISANCE.    (See  Indicimeni.) 

NUL  TIEL  RECORD.    (See  Pkasy  &c.) 

OFFICER.    (See  Adionj  Sheriff,  Payment.) 

OUSTER.    (See  EvtcUoriy  &c.) 

of  one  tenant  in  common,  &c.,  by  cotenant,  what  shall  be,  120  a. 

OYER.    (See  Pleas,  dtc.) 

of  writ,  cannot  be  granted,  38  a. 

when  to  be  prayed,  81  a.  ' 

cannot  be  prayed  unless  profert  be  made,  81  a. 

PARISHES. 

their  rights  to  parsonage  land,  7  b. 
cannot  convey  parsonage  to  their  minister,  7  6. 
may  consent  to  conveyance  by  their  minister,  7  b, 
what  conveyances  shall  be  for  the  use  of  a  parish,  7  6. 

PARTIES.    (Bee  Joinder  of  Parties,  &,c.) 

PARTNERS. 

when  a  release  to  one  discharges  all,  66. 
remedy  against,  by  a  sur^,  ^  6. 

secret,  may  avail  themselves  of  payments  by  notes  of  others,  69  e, 
surviving,  application  of  payments  by,  69  g. 
simple  contract  debt  of,  is  extinguished  by  specialty  of  one,  69  a. 
by  note  of  one  partner,  69  c. 

in  one  firm,  cannot  sue  another,  composed,  in  part,  of  the  same' 
persons,  69  A. 


application  of,  by  the  debtor,  ISI  d. 
b;  the  creditor,  Sdt.f.g.h. 
hj  law,  09  JL.  rf  Mf . 
bf  the  cifil  Ikw,  69  c. 
nude  OQ  aecount  of  rent,  60  g. 
to  equitable  claim*,  69  A. 
to  illegal  demands,  (B  k. 
to  keep  down  interest,  GO  t. 
made  by  public  oCGcer,  69  i. 

PENAL  ACTION.    (See  .Aefum.) 

PERFORMANCE.    (Sea /"(««,  Ac.) 

FLEAS  AND  PLEADINGa 


mtuLt  in,  when  local  and  when  tranailory,  37  a.  209  a. 
wrong,  bow  aided,  5  c. 

in  slander,  the  office  and  neceaaity  of  tnttuendb,  3  ttA 
in  alander,  innatnda  refera  to  antecedent  inaUer,  3  a. 
cannot  introduce  new  nutter,  3  a.  45  n. 

change  the  sense  of  precedent  words,  3  a.  6  a, 
be  snbjact  of  proof  bj  witnesses,  3  a. 
is  unnecessary  where  worda  are  plain,  3  a.  6  a. 
when  rejected  as  aurpluaage,  3  a. 
introduction   and   toUo^mium,   what,  and    wken  wees 

3a.ee. 
in  what  cases  two  or  non  may  join  in,  89  a. 
fbr  ottering  En^ish  words,  need  not  avw  th^  woe  ur 

stood,  136  a. 
general  count,when  good,  161. 
in  covenant  broken,  how  breaches  are  assigned,  4  g.  fi. 
pn/ert,  when  necessary,  38  a.  61  a.  S?3  a. 

omission  of,  aided,  azcept  on  special  dettmrrer',  38  a, 
fbrm  of,  in  actiona  by  and  against  administrator  dw.  min,  SSl 
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PLEAS  AND  PLEADINGS. 
DscLAAATioif — (CouHnued,) 

averment  of  notice,  omisBion  of,  when  fatal,  and  when  aided,  51  a. 
of  demand,  when  necessary,  82  6.  331  b.  c, 
immaterial,  what  is,  73  a.  6.  88  c. 

need  not  be  proved,  73  6.         • 
when  rejected  as  surplusage,  284, 198. 
what  may  be  considered  as  surplusage,  198. 
surplusage  in,  docs  not  vitiate,  196. 
what  may  be  considered  as  descnptio  penonaj  206  a. 
of  performance,  unnecessary  in  declaration  on  mutual 
promises,  88  b. 
in  penal  actions,  what  defects  are  amendable,  dtc  328. 
bad  title  in,  is  fatal,  56  c.  128  a.  196. 
good  title  defectively  set  forth,  how  aided,  56  c. 
statement  of  records  and  written  documents  in,  55  6.  73  a. 
on  written  instruments,  when  exact  recital  is  necessary,  73  c. 

when  the  legal  effect  is  to  be  stated,  73  c. 
joinder  of  counts  and  parties,  88  a.  89  a.  120  a.  199  a.  184  a.  249  a. 
Plea  in  Abatxmznt. 

what  matter  may  be  pleaded  in  abatement,  38  a.  5  c. 

when  one  defendant  may  plead  in  abatement  and  another  in  bar,  245. 

when  the  whole  writ  shall  abate,  and  when  not,  274  a. 

Plea  in  Bar. 

nonfeoffavit,  when  good,  4  b. 

by  executor  de  son  tort,  49  b,  c. 

to  writ  of  scire  facias,  49  c.  60  a.  6.  283  a. 

by  common  carrier,  18  a. 

by  executors,  of  retotner,  127. 

pUnt  administravit,  49  e.  127. 
not  guilty  by  baron  and  feme,  126  a. 
special,  amounting  to  general  issue,  how  aided,  127  a. 
local  justification  in  trespass  de  bonis  asporiatis,  176  a. 
special,  in  trover,  what  and  when  allowed,  187  a. 
of  eviction,  in  bar  of  rent,  8  a.  190  a. 
ofntd  tiel  record,  when  bad,  56  6.  209  a. 
what  may  be,  to  debt  on  judgment,  60  «.  h, 
of  prescription,  is  proved  by  evidence  of  more  ample  right,  64  b. 
tender,  found  for  defendant,  is  a  final  bar,  199. 
no  assets,  found  for  defendant,  is  a  final  bar,  199. 
of  performanee,  in  covenant  broken,  when  and  how  made,  81  a. 
of  tender  and  tmeort  prist,  199. 
of  estoppel,  when  necessary,  207. 
of  imi  fid  fte9rd,  to  debt  against  sheriff,  for  escape  on  execution, 

209  a. 
in  slander,  the  truth  of  words  must  be  pleaded,  219  a. 
joint  or  several,  70  a.  245. 
80 


geoeral,  de  injuria,  &c.  when  proper,  7Ct  b.  5l!  b. 
when  baiJ,  77. 
to  U  avowry,  is  bad  oa  special  demurer,  17. 

when  iamie  must  be  taken  on,  104. 

kfter  a  ttrnvene,  when  permitteil,  104. 

upon  a.  Inverse,  not  permitted,  104. 

not  to  be  added  aflcr  confession  and  avoidance,  104. 

defective,  ground  of  special  demurrer,  104. 

immaterial,  ground  of  apeciul  demurrer,  60  6. 

fonna],  when  proper,  104. 

seeming  too  krg-e,  reaUaincd  by  pncA'dut,  117. 
new  assignment,  when  proper,  176  a.  77. 
to  plea  of  tender  and  tinairejiritt,  199. 

of  nul  titl  Tteord  to  plea  of  former  information  for  same  cause,  309  b. 
showing  defective  title,  is  fatal,  198y  56  c. 

DEPAaXCKE, 

what  abaU  be,  8  a. 
Rep  LEAD  BR, 

when  awarded,  56  b.  113  b. 
Pleas  puis  daekeik  cohtiovarce, 

when  necessary,  81  a.  49  i. 
under  what  plea  fraudulent  conveyance  may  be  proved,  73  c. 
how  a  feoffinent,  or  fine  and  recovery  may  be  pleaded,  30  a. 
Dehdkkkk, 

special,  when  ^necessary,  5  e.  38  a.  77.  8L  Bl  a.  80  b.  104.  17. 
^  127  a.  56  c. 

misnomer  of  coiporatiMw,  191  a. 

what  ifiay  be  pleaded  to  audiia  gvtrela,  383  a. 

POWER, 

to  declare  naes  by  dud,  cannot  be  executed  by  uiS,  313  b. 

by  trrih'n^,  insfntmenf,  &c.  may  be  ezecnted  by  mil,  313  b 
of  appointment  by  will,  how  executed,  10  a. 
given  to  minister  to  convey  paisonage,  cannot  bo  executed  b] 
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PRESCRIPTION, 

how  pleaded  and  proved,  64  b. 

corporattons  by,  what  eustoniB  may  exist  in,  211  a. 

PRISONER.    (See  Sheriffs  Eaeapt,  ExeeiUion.) 

in  execution,  when  discharged  on  motion,  60  a. 

on  audiia  querela^  60  b. 
by  plaintiff's  consent,  60  b. 
by  consent  of  attorney  of  record,  60  b. 
may  go  beyond  gaol  liberties  to  take  the  oath,  60  b, 
fraudulently  procuring  discharge,  is  liable,  60  b, 
■  voluntarily  returning  afler  an  escape,  and  again  escaping, 

202  a.  6. 
when  and  how  surrendered  by  bail,  210  a. 

PRIVITY.    (See  CofUrad,  EHaU.) 

PROFERT.    (See  Pleas,  ^c.) 

PROfflBITION, 

to  admiralty  refused,  78  a. 
to  spiritual  court  lies  after  judgment,  83  b.  84. 
when  it  lies  to  ecclesiastical  court,  247  a. 
is  ex  debitojustUuty  66  6. 

PROMISSORY  NOTE.    (See  BOls  of  Exchange.) 

PUBLICATION.    (SeeLiW.) 

RECOGNISANCE, 

from  what  time  it  binds,  19C. 

debt  on,  where  to  be  brought,  196  a. 

when  it  becomes  a  record,  196. 

REGISTRY.    [See  Deed.) 

RELEASE, 

to  one  joint  trespasser  or  Unifeaaor,  discharges  all,  66, 

by  one  tenant  in  common,  bars  an  action  by  the  others,  66.  120  a, 

to  one  as  a  joint  trespasser,  who  was  not  a  trespasser  in  fact,  no 

bar,  66. 
how  to  be  construed,  66. 

REMITTITUR, 

when  it  may  be  entered,  178. 

RENT, 

Lb  suspended  by  eviction  of  tenant  by  lessor,  8  a,  130  a,  190  a, 

by  title  paramount,  190  a. 
not  by  trespass  committed  by  lessor,  190  a. 
not  by  breach  of  covenant  by  lessor,  190  a. 


paymentB  of,  bow  applied,  IX)  g. 

whero  to  be  tendered,  8  a. 

when  eviction  n&j  be  pleaded  in  bar  of,  B  a. 

joint  tentntaand  tanaata  in  commoD  must  join  in  action*  for,  130  a 

in  what  ctsM  recovenble  by  iiuUbiiatiu  (uninfMtt,  384  a. 

what  cattle  nay  be  distrained  for,  365  b. 

REPLEADER, 

diitingiushed  from  judgment  turn  obttantt  eeredieto,  56  6.  c. 
when  awarded,  56  6. 

REPLEVIN.    (See  i%«  omJ  i>)wdinff*.) 

RESCUE, 

what  aetioii  Um  fi«,  IBO  «h 

RETAINER.    (See  I^tai  and  ntadiagt.) 

SCIRE  FACIAS.    (Bee  ffriU,  PUat  and  PUadingi.) 

SENIOR  AND  JUNIOR.    (See  MdXm.) 

SHERIFF.    (See  Bond,  Pritvutr,  CecndMM.) 

when  bound  to  accept  bail  if  tendered,  13  a, 
letting  to  hail  penona  not  bailable,  ia  gnil^  of  an  eeeape,  13  >. 
cannot  take  bail  on  attachment  at  law  for  contempt,  13  a. 
when  be  may  take  bail,  13  a. 
nature  and  form  of  aecurity  for  bail,  13  h. 
ia  liable  tor  ttJdng  bail  with  one  nirety  OT  iuufficient  raretieB,  13  d 
hia  liability  for  eacapea,  *olniitary  and  negligent,  60. 
when  be  may  talce  prisoner  on  fresh  pursuit,  60. 
his  remedy  againat  prisoner  for  negligent  escsftes,  6(k 
permits  an  escape  by  snflbring  phsoaer  to  walk  abioad  will 
keeper,  203. 

00  luAiat  corptu  to  go  into  cotmtiy,  309 
cannot  take  bond  for  nooont  of  execution,  and  then  levy  it,  907  ■ 
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SHERIFF— (cofUinued.) 

in  debt  »gai]iiC|  for  im  wotpe,  ntJ  tus{  rtomf  U  not  ft  good  plea, 
209a. 

actions  against,  when  local,  909  a. 
SHIPS, 

bill  of  sale  of,  when  void,  14  a. 

mortgage  of,  14  a. 

SLANDER.    (See  Words,  Pleat  and  PUadings.) 

SPECIALTY.    (See  Partners.) 

SPIRITUAL  COURT, 
jurisdiction  of,  83  b. 

STATUTE  STAPLE, 

proceedings  on,  82  a. 

SURETY. 

his  remedy  against  partners,  69  b. 

when  he  may  avail  himself  of  payments  by  principal,  Qdd^c*g* 

how  far  to  be  favored,  69  g. 

SURPLUSAGE.    (See  Pleas  and  Pleadings,  Verdict.) 

TENANTS  IN  COMMON.    (See  JWruicr,  End.) 

TENDER.    (See  Pleat  atk<  Pleodti^fi.) 
and  bringing  money  into  court,  199. 

TIME, 

how  to  be  computed,  140, 140  a.  179  b, 

from  an  act  done,  140  «• 
from '  date '  or '  day  of  date,'  140  a. 
no  fraction  of  a  day,  128. 140  a. 
what  number  of  day*  shall  be  a  year,  140  a. 

naif  a  year,  140  a. 
month,  140  a. 
when  calendar  and  when  lunar  month  shall  be  intended,  140  a. 

179  6. 
hour  may  be  distingiushed  when  necessary,  128. 

TITLE.    {^96  PkoM  and  Pkadings.) 

TOWN.    (SeePom^M.; 

TRAVERSE.    {S^  Pleas  and  TUnMngs.) 

TRESPASS.    (SeeJfetsoM.; 

does  sol  lie  agakMt  dwrtiF  fer  seAidBf  Ml,  13  •. 
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TRESPASS— cconhnuerf.; 

vi  d  armis  and  on  the  case,  difltrngaiflhed,  134  a*  180  a. 
and  false  imprisonment,  when  it  lies  against  sheriff,  60. 

judgment  creditor,  60  a. 
de  bonis  agportatisj  plea  in,  56  6. 
new  assignment  in,  176  a. 
pleading  local  justification  in,  176  a. 
when  it  lies  against,  disseisor,  his  heir,  alienee  or  second  disseis- 
or, 96  a. 

TROVER.    (See  PUat  and  PUadU^.) 

USE  AND  OCCUPATION.    (See  Jbnmpnt,  Ddd.) 

VARIANCE, 

what  shall  be,  19. 181. 

between  writ  and  declaration,  cannot  be  pleaded  in  abatement,  38. 
between  allegations  and  evidence,  55  6. 64  6.  73  a.  209  a.  h,  249  a. 
when  fatal  and  when  immaterial,  55  fr.  73  a.  6.  c.  249  a. 

VENUE, 

in  actions  for  recovery  of  rent,  when  local  and  when  transitory, 
37  a. 

against  officers  for  misconduct,  transitory,  209  a. 
against  sherifb,  when  local,  209  a. 
wrong,  when  aided,  5  c.  ^ 

wrong,  in  local  actions,  groond  of  demurrer,  if  apparent  on  record, 
5c« 

of  nonsuit,  if  not  apparent,  5  c. 
in  transitory  actions,  must  be  pleaded  in  abatement  or  special 
demurrer,  5  c. 
unnecessary  in  a  plea,  5  c. 

VERDICT, 

must  be  coextensive  with  the  issue,  54  a. 

of  matter  not  in  issue,  when  void,  53  a.  1 13  a. 

when  rejected  as  surplusage,  53  a. 
on  one  issue,  several  being  joined,  when  sufficient,  54  a. 
will  not  aid  a  defective  title,  56  c. 
may  aid  a  good  title  defectively  set  forth,  56  c. 
when  it  aids  a  confused  issue,  1 13  a, 
is  good  on  an  issue  literally  inconsistent,  but  substantially  right, 

117  b. 
on  an  issue  larger  than  is  necessary,  is  good,  119  a. 
what  defects  it  cures  in  penal  actions,  328. 
for  defendant,  on  plea  of  tender,  its  effect,  199. 

no  assets,  its  effect,  199. 
judgment  nan  obHanU^  when  rendered*  56  a.  6. 69  i^ 
aids  an  informal  issue,  126  0. 
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VOUCHER.    (See  fFarranty.) 

WARRANTY.    (Bee  Covenant.) 

lien  of,  descends  to  heir  at  common  law  only,  31  b. 

when  heir  at  conmion  law  and  in  gavelkind,  d&c.  may  all  be 

vouched,  31  b, 
will  not  bind  heir,  unless  ancestor  was  bound,  130  6. 
annexed  to  land,  will  go  as  incident  to  special  heir  or  assignee^ 
316. 

in  borough-English,  goes  to  youngest  son,  31  6. 
and  egtoppdy  diversity  between,  31  6. 

WASTE.    (Bee  Ezecutor,  ifc) 

m 

WAY, 

in  what  cases  k  shall  pass  with  land,  304  a. 
how  described  in  indictment  for  nuisance^  190. 

WUiL.    (See  Devises,  Power,  &c.) 

WORDS.    (See  Libel,  Deed,  Devise,  &c.) 

in  what  sense  to  be  taken,  6  a.  177.  219  a.  305  a.  331  6. 
in  actions  of  slander,  to  be  construed  by  jury,  6  6.  191  a. 
whether  actionable,  in  the  sense  imputed,  to  be  decided  by  the 

court,  6  c. 
general,  of  abuse,  not  actionable,  76  a.  249  6. 
actionable  afler  pardon,  82  a. 

accusing  plaintiff  of  common  barratry,  are  actionable,  140  a. 
spoken  in  course  of  judicial  proceeding,  not  actionable,  192. 

by  a  counsellor  in  a  cause,  and  pertinent  to  the  issue, 
328  a. 
if  proved  substantially  as  laid,  sufficient,  181. 
truth  of,  may  be  pleaded  in  justification,  219  a. 
in  deeds  and  wills,  how  construed,  72  a.  304  a.  2  a.  6.  c.  31 «.  33  a. 

WRITS, 

when  to  be  sued  out  in  prescribed  form,  and  when  not,  52  a. 
not  necessary  to  follow  prescribed  form  verbatim,  52  a. 
of  scire  facias,  from  what  court  to  issue,  4  k. 

pleadings  in,  49  c.  60  a.  6.  283  a. 

against  bail,  210  a. 

YEAR.    (See  Time.) 


